By Mr. Barry Buchman
Although the media properly has focused primarily on the human tragedy caused by the recent
earthquake and tsunami in Japan, much also has been written about the potential economic ripple
effect of those events, particularly within the auto industry. The auto industry is particularly
susceptible to losses caused by supply chain disruptions in Japan because of the industry’s reliance on
imports of component parts from that country. The scope of potential auto industry losses is currently
unknown due to the fluid nature of the situation, and commentators are not unanimous in their
assessments. They generally agree, however, that the ripple effect could last for a while.1
Auto industry companies may be able to protect themselves from at least some of these losses by
accessing various types of coverage that likely are included within their “first-party” property damage
policies.2 Significantly, these policies often can provide coverage for much more than physical
damage to property, such as lost profits; indeed, companies may be able to obtain coverage even if
they did not sustain any damage to their own facilities, if they have experienced, or experience in the
future, an interruption of their business due to property damage sustained by a supplier or customer.3
This article briefly summarizes the main categories of losses that may be covered under typical
property damage policies, and it previews some of the coverage disputes that may arise. The article
also identifies steps that companies should take now to preserve their right to pursue an insurance
claim later if necessary.4
Types of Potentially Insured Losses
The most basic type of loss that may be covered by insurance is property damage to facilities in Japan.
Some domestic auto industry companies, for example, have facilities in Japan; those facilities may
have sustained structural damage due to the earthquake, or sustained water damage from the tsunami,
or been damaged in fires precipitated by the earthquake or tsunami. A typical property policy would
cover the cost of rebuilding or repairing such a facility, if the facility is a “covered property” and if the
event giving rise to the damage is a “covered cause of loss.”
Another type of potentially covered loss is lost profits caused by property damage in Japan, whether
the damage is to a company’s own facilities or to the facilities of its suppliers and/or customers. These

types of losses generally fall into one of two categories of coverage: coverage for “business
interruption” losses and coverage for “contingent business interruption” losses. “Business
interruption” losses occur when a company loses profits due to damage to its own facilities.
“Contingent business interruption” losses occur when a company loses profits due to the inability to
get materials from a supplier or to sell its products to a customer, due to property damage sustained by
that supplier or customer at one or more of its facilities.
A third category of loss that may be covered consists of additional expenses that companies incur in
order to address the impact to their business of the disaster in Japan. These types of losses often fall
under the “extra expense” coverage of a typical property policy. Companies, for example, may incur
expenses to shift production away from damaged plants to other facilities. Companies also may incur
“extra expense” if, during the period that their normal suppliers cannot operate, the companies have to
use more expensive suppliers. Further, property policies also may cover costs incurred to repair
damaged property, and fees for professional services, e.g., from accounting firms and consultants, that
are necessary to help companies address the impact of the disaster.
Potential Coverage Disputes
One dispute that often arises under property policies is whether there has been physical damage to
insured property, which, as noted, typically is required for business interruption and contingent
business interruption claims. For example, an insured company or its supplier may not have sustained
physical damage to its factory, but because of contamination of the building caused by the aftermath
of a disaster, and/or because of a lack of power or an inability to get people and items in and out of the
property, the company or supplier cannot use the facility.
Auto industry companies have several tools at their disposal to address such disputes. There are some
court decisions, for example, that equate physical property damage with loss of use of a facility due to
contamination. Further, even if neither an insured company nor its direct suppliers have sustained
physical property damage, some courts have interpreted the term “supplier,” for contingent business
interruption purposes, to include more than direct suppliers, e.g., suppliers of direct suppliers, and
those indirect suppliers may have sustained physical property damage. Many property policies also
provide “civil authority” coverage, which typically covers business interruption losses caused by an
order, such as a curfew or an airport closure, that prevents use of one or more insured facilities.
Although such provisions often provide coverage only when the civil authority order results from
property damage, civil authority provisions tend to vary materially between policies, and not always in
obvious ways, so a careful examination of the precise language is critical. For example, after the
terrorist attacks of September 11, 2001, U.S. Airways and United Airlines each litigated with their
insurers over whether their civil authority coverage provisions applied to losses caused by the closure
of Reagan National Airport. U.S. Airways won, and United lost, the merits of that coverage dispute,
based on nuanced differences in the language of their civil authority provisions.5
Another dispute that often arises under property policies, and that likely will arise in the context of the
disaster in Japan, is whether property damage and business interruptions have been caused by a
covered peril or instead by an excluded one. Property policies, for example, may provide coverage for
floods but exclude earthquakes, or vice versa. And virtually all policies have an exclusion for damage
and losses arising from nuclear radiation.6

Thus, there may be disputes about whether damage and business losses were caused primarily by the
earthquake, the tsunami, or the radiation leaks from the nuclear power plants. Insurance law doctrines
such as the “efficient proximate cause” doctrine and the “concurrent causation” doctrine may allow
policyholders to overcome insurance company efforts to rely on exclusions like the ones just
referenced. For example, if the facility of an insured company or its supplier was damaged by a fire
precipitated by the earthquake, and the company’s policy excludes earthquakes but covers fires, the
company may be entitled to coverage under these doctrines. The insurance industry has attempted to
contract around these causation doctrines through the use of so-called “anti-concurrent causation
clauses.” Courts have taken differing approaches to these causation doctrines and to anti-concurrent
causation clauses; thus, as in many insurance disputes, the issue of which jurisdiction’s law applies to
these issues will be important.
There is another reason why insurers and policyholders may dispute which event was the primary
cause of damage and losses: property policies often provide different sub-limits of coverage for
different types of events, e.g., different policy limits for earthquake coverage and for flood coverage.
Thus, there may be issues about how to characterize a particular loss and claim.
Insurers also may challenge the efficacy of loss mitigation measures that auto industry companies
adopt to address the ripple effects of the disaster. Typical property policies require policyholders to
undertake such measures. Insurer challenges to such measures, unfortunately, are not uncommon. For
example, in a case involving insurance coverage for residual value losses on a large portfolio of
automobile leases, the insurer attacked the leasing company’s lease-termination practices, such as its
protocols for collecting excess damage, and its remarketing practices, such as its use of alternate sales
channels in addition to auctions.7 Fortunately, the insurer’s attacks were unsuccessful. Insurers do not
know how to manage automotive businesses as well as the industry companies that actually run them,
so policyholders should be prepared to defend their business decisions. Further, under many property
policies, policyholders may be able to recover expenses incurred in order to mitigate loss.
Finally, there may be disputes about how many “occurrences” transpired during the disaster in Japan.
This issue may arise because some policies treat earthquakes, floods, and fires all as covered
“occurrences”, and the policies have only “per occurrence” policy limits; they do not have aggregate
policy limits that apply regardless of the number of “occurrences.” Thus, a policyholder may be able
to obtain additional coverage if more than one “occurrence” contributed to its losses.
Practical Pointers for Preserving Insurance Rights
It is critical that companies act proactively to protect their rights by promptly giving at least
precautionary notice, absent business reasons to refrain from doing so. Moreover, companies should
consider approaching their insurers about postponing, or “tolling,” the referenced proof of loss and
lawsuit deadlines, by agreement. Insurance companies often are willing to do so in fluid situations like
the one arising out of the disaster in Japan. Note, however, that some jurisdictions differ in their rules
regarding the extent to which parties can enter into such “tolling” agreements, and thus an
examination of the applicable law is necessary.
Third, companies should carefully document their property damage, lost revenues, and additional
expenses, and they also should set up protocols for communicating both internally and externally

about any losses and insurance issues. Because of the fluid nature of the situation, and because of the
nuances in the coverage issues raised, such protocols are important to help protect against inadvertent
characterizations regarding the nature or cause of losses, for example, that insurance companies might
use later if a coverage dispute arises. Thus, companies should consider involving their legal
departments in such communications.
Finally, because of the complicated coverage questions and potential procedural traps previewed here,
companies should consider consulting with experienced professionals, such as insurance brokers,
accounting consultants, and coverage counsel, who can help prepare for a potential coverage claim.
Conclusion
The coverage provided by an automotive company’s insurance policies can be an extremely valuable
business asset. Companies can maximize the benefits of that asset, and minimize the chances of
protracted disputes later, by acting proactively now to assess and preserve their rights.

The content of this article is intended to provide a general guide to the subject matter. Specialist
advice should be sought about your specific circumstances.
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