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The Federal Circuit has taken away another tool
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Street in Marshall, Texas. 104 E. Houston Street
is located next door to the Federal courthouse
in Marshall). When considering venue transfer
motions, Eastern District judges had previously
declined to examine whether such tactics were
motivated by litigation strategy or by other
considerations. A recent Federal Circuit ruling
changes that.

In August 2009, Allvoice Developments U.S.
(“Allvoice”) filed suit against Microsoft for patent
infringement in the Eastern District of Texas,
alleging that Microsoft’s XP and Vista systems
infringe its patent relating to software that allows
voice recognition in word-processing applications.
Allvoice, which is apparently based in the United
Kingdom, was incorporated in Texas sixteen
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The District Court denied the motion, explaining
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that because Allvoice is incorporated in Texas and
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weight to the fact that Allvoice’s documents were
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witnesses were located closer to Texas than to
Washington State.
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The Federal Circuit rejected the district court’s
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reasoning, holding that the courts need not
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“honor connections to a preferred forum made in
anticipation of litigation and for the likely purpose
to make that forum appear convenient.”
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In its ruling, the Federal Circuit recognized that
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Allvoice’s asserted ties to Texas were clearly
undertaken in anticipation of litigation and should
therefore be rejected. It also criticized the District
Court for accepting Allvoice’s argument that its
principal place of business was in the Eastern
District “without scrutiny,” and instead emphasized
the importance that courts “ensure that the
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purposes of jurisdictional and venue laws are not
frustrated by a party’s attempt at manipulation.”
The court likened Allvoice’s offices in Tyler, Texas,
to those in In re Zimmer Holdings, Inc., 609 F.3d
1378 (Fed. Cir. 2010), reaffirming that offices which
“staffed no employees, were recent, ephemeral,
and an artifact of litigation and appeared to exist
for no other purpose than to manipulate venue” do
not establish convenience in the venue analysis.
The additional fact that Allvoice also took the step
of incorporating in Texas (sixteen days before filing
suit) also failed to make venue appropriate.
In reaching its conclusion, the Federal Circuit found
that the convenience and fairness to the identified
witnesses tipped in favor of Microsoft – all of
Microsoft’s identified witnesses resided within 100
miles of the transferee venue. In contrast, while
Allvoice had identified two witnesses within Texas,
the twelve remaining identified witnesses resided
outside Texas and would be required to travel in any
event.
Over the past two years, the Federal Circuit has
steadily removed bases upon which patent plaintiffs
have relied to avoid transfer out of the Eastern
District of Texas. Microsoft appears to be another
step in this process.
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