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REPRESENTING THE FIDUCIARY: ETHICAL
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AND
PRACTICAL CONSIDERATIONS FOR THE ESTATES
ESTATES ATTORNEY
ATTORNEY

"No one
twotwo
masters,
for either
he will he
hate
thehate
one and
“No
onecan
canserve
serve
masters,
for either
will
the love
one the
and love the
other,
other,
or he
to one
andand
despise
the other...
."
or
hewill
willhold
hold
to one
despise
the other....”
Matthew 6:24
Matthew
6:24
BY: JOHN
JOHN R.
R. MORKEN,
MORKEN, ESQ.
ESQ. and
andGARY
GARYB.
B.FREIDMAN,
FREIDMAN,ESQ.'
ESQ.1
Part 11
Part

The conflicts that can arise in the representation of estate or trust fiduciaries
the imagination
imagination of creative
creative counsel.
counsel. This
are limited only by the
This article
article will explore
explore some of the
conflicts that can arise from the
the (a)
(a) representation
representation of multiple
multiple fiduciaries,
fiduciaries, (b) representation
representation
conflicts

of fiduciaries
fiduciaries wearing
wearingnumerous
numeroushats,
hats, (c) the duty
duty ofofimpartiality,
impartiality,and
and (d) self-dealing.
Sometimes the
from
thethe
the conflicts
conflicts are
areobvious,
obvious,sometimes
sometimessubtle,
subtle,sometimes
sometimesapparent
apparent
from
inception of the relationship, and sometimes they develop over time.
A typical
thethe
estates
practitioner,
are are
asked
to attend
a
typical example:
example:You,
You,
estates
practitioner,
asked
to attend
a
meeting with the
the named
named co-executors
co-executorsand
andco-trustees
co-trusteesunder
underthe
thedecedent's
decedent’swill.
will.They
They
want to retain you to handle
handle the
the probate
probate and
and administration.
administration.However,
However,it itsoon
soonbecomes
becomes
apparent that there are actual conflicts of interest
interest between
between the
the estate
estate and
and some
some of
ofthem
them
in their individual
individual capacities, and that there certainly are at least
least potential
potential conflicts between

them, which may arise in their fiduciary
fiduciary capacities.
capacities. Can
Canyou
yourepresent
representthem
themas
asaagroup,
group,
and, if so, how?

1

' Mr. Morken is a member of the firm of Farrell Fritz, P.C. in Uniondale, New
York. Mr.
Mr.Freidman
Freidmanisisaamember
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ofthe
thefirm
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GreenfieldStein
Stein&&Senior,
Senior,LLP
LLPininNew
New
York, New York..
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and
youyou
also
represent
the the
One of
of the
theindividuals
individualsisisalready
alreadyyour
yourclient,
client,
and
also
represent
the
assets
of of
thethe
estate
is an
closely held corporation
corporation of
of which
which he
heisispresident.
president.One
Oneofof
the
assets
estate
is an
interest ininthat
thatcorporation.
corporation.

thisthis
client
as toas
histo
respective
How do
doyou
youadvise
advise
client
his respective

responsibilities to the corporation and to the estate?
Another
decedent's widow, who is the income
Another of these potential
potential clients
clients is the decedent’s

created under
under the
the will.
will. At least some of the
the decedent’s
decedent's interest
beneficiary of a Q-TIP trust created

in in
thethe
Q-TIP
trust.
During
the course
of theof the
in the corporation
corporation will
willvery
verylikely
likelyend
endupup
Q-TIP
trust.
During
the course
of of
thethe
corporation,
when
sheshe
can can
meeting, she
she asks
asksher
herbrother-in-law,
brother-in-law,the
thepresident
president
corporation,
when
"distributions" from the corporation.
corporation. He
expect “distributions”
He does not respond. You
You know
know for
for a fact that

the corporation is a "C-corporation" which has never declared dividends. There
Thereare
arealso
also
potential conflicts with respect to funding, allocation and valuation. What
Whatdo
doyou
youdo?
do?
These are but a few of the questions that we seek to address
address in this article.

The fiduciary's
sensible
in his
stewardship
cancan
be very
fiduciary’s task
taskofofbeing
beingboth
bothfaithful
faithfuland
and
sensible
in his
stewardship
be very
difficult in the face of conflicting
conflicting loyalties.
loyalties. Representation
Representationby
bythe
theestate
estateattorney
attorneyininsuch
such
a case presents similar problems.
The View
Perspective:
View From
Fromthe
theAttorney's
Attorney’s
Perspective:

Multiple Representation:
Multiple
Representation:

common fiduciary
fiduciary duty
duty to
to the
the estate.
estate. In their fiduciary
Co-fiduciaries have a common

presume
adversity.
An attorney
counseling
multiple
capacity, there
there isisno
noreason
reasonto to
presume
adversity.
An attorney
counseling
multiple
fiduciaries may hear different
diferent opinions
opinionsas
as to
to how
how to
to handle
handle estate
estate matters,
matters, but
but to suggest
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that such necessarily
necessarily rises
rises to
to the
the level
levelof
ofaaconflict
conflictbarring
barringthe
theattorney's
attorney’srepresentation
representation
under our ethical rules is not supportable.'
supportable.1 There
Thereisisno
nostatutory
statutoryground
groundofofineligibility
ineligibilityofof
on aa potential
potential conflict
conflict of
of interest.
interest.'2 As
a fiduciary based solely on
As one
one Surrogate
Surrogate recently
recently held,
held,

"[w]here adverse
“[w]here
adverse interests
interests are
are not
notinvolved,
involved,counsel
counselisisfree
freetotorepresent
representmultiple
multipleclients
clients
(citations omitted)."3
omitted).”3
fiduciary
may
hirehire
his or
Indeed, the
the principle
principlethat
thatwhile
whileeach
each
fiduciary
may
hisher
or own
her own
attorney in the administration,
administration, the
reasonable legal
attorney
the lawyers,
lawyers, as
as a whole, will share one reasonable
legal fee,
fee,

one lawyer
lawyer represent
represent all
all fiduciaries, upon
certainly provides a financial incentive for having one
their consent.
consent.44 Such “[b]enefits
"[b]enefits are especially important considerations
considerations in
in the
the field
field of trusts

retaining
counsel
to to
represent
thethe
and estates,
estates, where
where clients
clientsmay
maybe
bebetter
betterserved
servedbyby
retaining
counsel
represent
family as
family
controlled
entities,
in the
of estate
as aaunit,
unit,including
includingpossible
possible
family
controlled
entities,
in context
the context
of estate
planning, administration, and
and even
even litigation
litigation (citations
(citations omitted)."5
omitted).”5

The lack
between
co-fiduciaries
ledled
the the
Appellate
lack of
ofan
anobvious
obviousconflict
conflict
between
co-fiduciaries
Appellate
Division, Third Department to deny a motion for disqualification in Matter of Dix6.
Dix6. There,
There,
the co-fiduciaries
their
mutual
benefit
as prospective
co- coco-fiduciaries "consulted
“consultedthe
theattorneys
attorneysforfor
their
mutual
benefit
as prospective
executors and it is dificult
difficulttotovisualize
visualizewhat
whatcould
couldpossibly
possiblyhave
havetranspired
transpiredbetween
betweenthe
the
parties to create a confidential relationship, one to the other, sufficient
sufficient in
in character
character to
to call

upon the attorneys now to withdraw because of such relationship."
relationship.”
The issue
came
upup
in the
context
of aof
probate
issue of
ofdisqualification
disqualificationininDix
Dix
came
in the
context
a probate
proceeding. The
Association's Committee
proceeding.
The New
New York
York State Bar Association’s
Committee on
on Professional
Professional Ethics
Ethics was,
was,
in 1979, asked to answer the following questions relative to an accounting proceeding:
in
proceeding:
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A lawyer represents two co-executors, one is aa bank
bank and
and the
the
bank
hashas
other is
is aa principal
principalbeneficiary
beneficiaryofofthe
theestate.
estate.The
The
bank
that
period
allegedly extended
extended the
theadministration
administrationlong
longpast
past
that
period
within which
it
should
have
been
settled
and
has
failed
to to
which it should have been settled and has failed
Underthe
account. Under
the circumstances:
circumstances:(1)
(1) May
May the lawyer institute
a proceeding on behalf of the executor-beneficiary
executor-beneficiary to
to compel
compel
the bank to perform it's
it’s duties? (2) If the executor-beneficiary
retains other counsel to institute
institute such
such aa proceeding,
proceeding, may
maythe
the
lawyer represent the bank
bank in
in connection
connection therewith?
therewith? (3) May
the lawyer continue to represent
represent the
the executors
executors in
in connection
connection
7
with
any
matters
relating
to
the
with any matters relating to the estate?
estate?7
In answering these questions,
questions, the
theCommittee
Committeeon
onProfessional
ProfessionalEthics
Ethicsfirst
first
Canon's 5, 7 and
and 99of
ofthe
theCode
CodeofofProfessional
ProfessionalResponsibility.
Responsibility. It then concluded
reviewed Canon’s

that the
in in
thethe
negative
andand
thethe
third
could
be be
the first
first two
twoquestions
questionshad
hadtotobebeanswered
answered
negative
third
could
answered in the
the affirmative,
affirmative, provided
providedsuch
suchrepresentation
representationwas
waslimited
limitedtotomatters
matters"as
“astoto
which there is no conflict
conflict between
between the
the executors”.
executors". The Committee labeled the prospect of
the attorney litigating against either of his former
former clients as “turncoat
"turncoat representation,”
representation," "even
“even

where there may be no misuse of confidential
confidential information".
information”.
Both Matter of Dix and Opinion No. 512 were pivotal to the decision in Matter
from
a prior
marriage
were
appointed
co-coof Hof. There,
There,the
thedecedent's
decedent’swife
wifeand
anda ason
son
from
a prior
marriage
were
appointed
administrators. AAfalling-out
took
thethe
son's
side
against
hishis
falling-outoccurred,
occurred,and
andthe
theattorney
attorney
took
son’s
side
against
stepmother in
TheThe
stepmother
moved
to disqualify
the the
in the
theaccounting
accountingproceeding.
proceeding.
stepmother
moved
to disqualify
attorney. Following
Following the
the Third
Third Department's
Department’s decision
decision in
in Matter
Matter of Dix, supra, the Surrogate
denied the motion. The
The Second
Second Department
Department reversed
reversed and
and disqualified
disqualified the attorney, relying
in part on Opinion 512, and emphasizing "the
“the mere appearance of impropriety"
impropriety” as well as
holding
that
thethe
attorney
could
not not
continue
to represent
eithereither
conflict of
of interest.
interest.InIn
holding
that
attorney
could
continue
to represent
fiduciary, the Court stated:
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The critical issue here, moreover, is not the actual or probable
betrayal of confidence,
confidence, but the mere
mere appearance
appearance of
of impropriety
impropriety
and conflicts of interest (Code of Professional
Professional Responsibility,
Responsibility,
8
Canon
9).$
Canon 9).

Who
Who is
is the
theClient?
Client?
There is no general prohibition against an attorney representing an executor

who has a potentially adverse
adverse individual
individual interest
interest against
against the
the estate.9
estate.9 However, in such a

circumstance, the attorney
attorney must
must be
be careful
carefultotorepresent
representthe
theclient
clientininhis
hisororher
herfiduciary
fiduciary
capacity alone.10
capacity
alone.10 This is but an instance of the general proposition
proposition that
that an
an attorney
attorney may
may

For example,
example, it has been held that an
not represent two clients
clients with
with conflicting
conflicting interests.11
interests.11 For

co-administrator's
attorney representing one co-administrator may not also represent that co-administrator’s

spouse with
respect to
spouse
with respect
to a
a claim
claim against
against the
the estate.12
estate.12
The responsibilities
somewhat
muddied
by by
thethe
responsibilities of
ofan
anestate
estateattorney
attorneyare
are
somewhat
muddied
beneficiaries.
While
confusion over whether
whether the
the client
client isis the
theexecutor,
executor,the
theestate
estateororitsits
beneficiaries.
While
euphemistically attorneys regularly say they represent an estate, it is well settled that it is
the estate's
estate’s fiduciaries
fiduciariesthat
thatthey
theyrepresent.13
represent.13 As
Ashas
hasbeen
beenpointed
pointedout,
out,"[o]nly
“[o]nlypersons,
persons,
estate
cannot
enter
intointo
natural or legal, can retain
retain an
an attorney.
attorney. An
Anestate
estateisisa ares.
res.AnAn
estate
cannot
enter
retainer contract with counsel.
counsel. AAlawyer
lawyercannot
cannotcommunicate
communicatewith
withananestate."14
estate.”14 This is
without aa difference,
difference, and
and can
can lead
lead to
to some
sometroublesome
troublesome problems.
problems. As
hardly a distinction without
Ordover and Gibbs point out, one area of confusion
confusion caused
caused by
by the
the lack
lack of clarity
clarity as to who

is the client,
Several
client, the
the executor
executoror
orthe
theestate,
estate,concerns
concernsthe
theattorney-client
attorney-clientprivilege.
privilege.
Several
decisions have held that there
attorney,
decisions
there is no privilege between
between the
the fiduciary
fiduciary and
and his
his or
or her attorney,

taking
place.15
at least as
as totobeneficiaries,
beneficiaries,prior
priortotoany
anylitigation
litigation
taking
place.15As
AsOrdover
Ordoverand
andGibbs
Gibbs
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efect this
note, in effect
thisresults
resultsin
in the
the beneficiary
beneficiary being
being treated
treated as
as the
the client,
client, which
which "erodes
“erodes the
the
relationship between
key relationship
between the
thefiduciary
fiduciaryand
andcounsel."16
counsel.”16

Regardless of the existence
existence of
of the
the attorney-client
attorney-clientprivilege
privilegeininthis
thiscontext,17
context,17

the lawyer, although representing the executors, still has a duty to serve the best interest
18
responsibilities.18
of the estate to which their clients owe fiduciary responsibilities.
Both the New York State

Association
of of
Nassau
Bar Association Committee
Committee on
onProfessional
ProfessionalEthics
Ethicsand
andthe
theBar
Bar
Association
Nassau
County Committee on
on Professional
Professional Ethics
Ethics have
haverendered
renderedopinions
opinionson
onsimilar
similarquestions
questions
to to
hishis
or her
concerning the duty
duty of
ofaalawyer
lawyerrepresenting
representingthe
theexecutor
executorwhen
whenit comes
it comes
or her
attention that there may be wrongdoing or even fraud being perpetuated
perpetuated by
by the fiduciary.
19

The conclusion of the
the State
State Bar
Bar Committee's
Committee’sopinion
opinionisisvery
verysignificant,
significant,particularly
particularlyinin

there
is no
privilege
between
thethe
light of the
the current
current trend
trendininthe
thecase
caselaw
lawholding
holdingthat
that
there
is no
privilege
between
fiduciary and his attorney, except in the context of litigation.
litigation. The
Thequestions
questionsposed
posedtotothe
the
committee were
thethe
attorney
for for
the the
were as
asfollows:
follows: (1) What
What are
arethe
theresponsibilities
responsibilitiesof of
attorney
breach its
its fiduciary
fiduciary duties?
duties? (2) Does the
executor upon learning that the executor plans to breach
attorney for an executor
executor have a duty to disclose
disclose to the
the beneficiaries
beneficiaries or the court supervising
attorney

the estate that the executor
executor has
has taken
taken action
action in
in breach
breach of
of its
itsfiduciary
fiduciaryobligations?
obligations?The
The
Committee's conclusions were:
Committee’s

For the reasons stated above, we conclude with respect to the
first question that in such circumstances the executor’s
executor's lawyer
refrain
fromfrom
breaching
its its
must request
request that
thatthe
theexecutor
executor
refrain
breaching
fiduciary duties,
duties, decline
decline to
to assist
assist such
such misconduct
misconduct in
in any
any way,
way,
required
or or
and consider
consider whether
whetherwithdrawal
withdrawalasascounsel
counselis is
required
advisable if the executor does not accept counsel's
counsel’s advice.
advice.
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With respect
conclude
thatthat
thethe
respect to
tothe
thesecond
secondquestion,
question,wewe
conclude
executor's past misconduct unless
lawyer should disclose the executor’s
such disclosure is prohibited because the information qualifies
as privileged
secret;
determination
of whether
the
privilegedor or
secret;
determination
of whether
the
of of
law.
In addition,
information so
so qualifies
qualifiesturns
turnsononissue
issue
law.
In addition,
counsel should request
misconduct,
request the executor
executor to rectify the misconduct,
withdraw from
representation
of the
if the if the
fromthe
the
representation
of executor
the executor
executor declines to
to do
do so,
so,and
andnot
notassist
assistininany
anyconduct
conductoror
communication that is false or misleading.
Self-Dealing:
Self-Dealing:

We discuss below, in the section concerning the fiduciary’s
fiduciary's perspective, the
interdiction against self-dealing.
self-dealing. The
The prohibition
prohibition also
also has
has been extended
extended to the attorney for

the fiduciary. Recently,
the fiduciary’s
fiduciary's attorney was also retained as
Recently,ininMatter
Matterof
ofKellog20
Kellog20 the

a broker for the sale of the estate's
estate’s Greenwich Village townhouse. The
Theattorney
attorneyfound
foundaa
buyer for the property,
property, the
the sale
saleclosed
closedand
andthe
thebroker/attorney
broker/attorneyreceived
receiveda astandard
standard6%
6%
thethe
fiduciary's
finalfinal
accounting,
a residuary
beneficiary
brokerage commission.
commission. OnOn
fiduciary’s
accounting,
a residuary
beneficiary
objected to the payment. There
There was
was no
no claim
claim made
made that
that the
the property
property was
was not
not sold
sold at
at fair
fair
that the
the commission
commission was
was more
more than
than aastandard
standardcommission.
commission. Instead, the
market value or that

beneficiary contended that payment of the commission should be disallowed because as
attorney for the fiduciary, the attorney engaged in an impermissible
impermissible conflict
conflict of interest when
attorney

he acted as broker for the sale of an estate asset.
The Surrogate
holding
thatthat
the the
payment
of the
Surrogate sustained
sustainedthe
theobjection
objection
holding
payment
of the
commission to the attorney was "self-dealing,"
"self-dealing," the
the same
same as
as ifif the
the fiduciary
fiduciary had
hadbeen
beenthe
the
paid aa commission.
commission. Although
broker and had been paid
Although the
the Court
Court could
could have simply based its

decision on the line of
of ethics
ethics opinions
opinionswhich
whichhold
holdthat
thatan
anattorney
attorneymay
mayact
actaabroker
brokerininaa
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transaction only where he
give
he does
does not
not participate
participateininthe
thetransaction
transactionas
asananattorney
attorneyoror
give
legal advice to any of the parties (see, e.g., Nassau Bar Ethics Op. 92-18, NYLJ,
NYLJ, Aug
Aug 12,
12,
has
the
same
1992 p. 2, col 1),
1), itit went
went further
furtherand
andheld
heldthat
thatthe
theattorney
attorneyforfora afiduciary
fiduciary
has
the
same
obligation as the fiduciary to refrain from self-dealing with trust property:
Having found that the attorney in this case engaged in
thethe
beneficiaries
thethe
self-dealing without
without the
theconsent
consentofofallall
beneficiaries
whether
he he
acted
in bad
Court need
neednot
notinquire
inquire
whether
acted
in faith
bad or
faith or
whether the
damages
as aas
result
of his of his
theestate
estateincurred
incurred
damages
a result
conduct. Citations omitted. The
The attorney
attorney was
was not
not entitled
entitled to
to aa
commission for his services as real estate broker.
This rule,
upon
thethe
strong
rule, although
althoughharsh,
harsh,is isbased
based
upon
strong
themselves
in in
a a
policy of this
this state
statethat
thatattorneys
attorneysnot
notplace
place
themselves
position that might
interfere
with
their
ability
to
exercise
their
might interfere with their ability to exercise their
their
professional judgment
judgment freely
freelyorormight
mightadversely
adverselyafect
affect
their
ability to render legal advice. The facts of this case
case underscore
underscore
the importance and value of this policy.
policy.
It is evident from the record that [the attorney] failed to
hishis
give [the fiduciary]
fiduciary] appropriate
appropriatelegal
legaladvice
adviceconcerning
concerning
obligations in selling the real estate. Petitioner's assertion that
his fiduciary
sell
thethe
property
for "fair
fiduciary duty
dutyrequired
requiredhim
himtoto
sell
property
for "fair
is not
entirely
correct.
In a case
market value
valueorormore"
more"
is not
entirely
correct.
In a case
involving self-dealing, an
an estate
estate fiduciary
fiduciarywas
wasfound
foundtotohave
have
the duty
best
price
possible
for the
duty toto"obtain
"obtainthe
the
best
price
possible
for sale
the of
sale of
decedent's real property." Matter of Stalbe,
Stalbe, 130
130 Misc
Misc 2d
2d 725,
725,
729.
***
Here, the conflict of interest is
is plain.
plain. Petitioner
Petitioner had
had an
an
period
of of
obligation to
to sell
sellthe
theproperty
propertywithin
withina areasonable
reasonable
period
time at the highest
highest possible
possible price.
price. ItIt was
was not
not in
inthe
theattorney's
attorney's
interest for the sale to be made
made to any
any purchaser
purchaser other than his
Petitioner
had had
a need
maximum
own, atatany
anyprice.
price.
Petitioner
a for
need
for maximum
exposure to assist him in fulfilling his obligation. The attorney
which
hehe
stood to
to gain
gain only
onlyififother
otherbrokers
brokerswere
wereexcluded,
excluded,
which
took active steps to ensure.
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The decision
in in
accord
withwith
established
Court
of Appeals
decision ininKellogg
Kelloggis is
accord
established
Court
of Appeals
precedent which
attorney for a fiduciary has the same duty of undivided
undivided loyalty
precedent
which hold
hold that an attorney

to the
the cestui
cestui as
asthe
thefiduciary
fiduciaryhimself.21
himself.21 For an excellent
excellent discussion
discussionofofKellogg
Kelloggand
anditsits
antecedents, see,
Beneficiaries, NYLJ,
antecedents,
see, Ordover
Ordover and
and Gibbs,
Gibbs, Duty of Fiduciary's Attorney
Attorney to Beneficiaries,
NYLJ,

February 28, 2000, p. 3.
Advice
Full
Disclosure:
Adviceand
andDirection
Directionand
and
Full
Disclosure:

There are, thus, three underlying principles which the authors of this article

feel must
representation.
must be
be balanced
balanced by
bythe
theestate
estatepractitioner
practitionerininany
anycase
caseofofmultiple
multiple
representation.
This balancing is
three
principles
may
bebe
at at
odds
with
each
is often
often dificult,
difficult,because
becausethe
the
three
principles
may
odds
with
each
other in any given case:
First,

thethe
estate
Multiple representation
representation isisfrequently
frequentlyrequested
requestedof of
estate

beneficiaries,
attorney, because such may be advantageous to the fiduciaries, estate, and beneficiaries,

who are often from one family.
Second,
Second,

The attorney
repreattorney must
must avoid
avoidany
anyappearance
appearanceofof"turncoat
“turncoat
repre-

sentation", maintaining an undivided loyalty to his client or clients.
sentation”,
clients.
Third,
Third,

As counsel for the estate fiduciary
fiduciary or
or fiduciaries
fiduciaries ,, the
the attorney
attorney

also has fiduciary duties running to the beneficiaries and to the
the estate.
estate.
This leads us to the estate
estate of
of Dr.
Dr. Arthur
Arthur M.
M. Sackler.
Sackler. Dr. Sackler’s
Sackler's will named

his four
four children,
children, his
his first
first wife,
wife, and
and an
anattorney.
attorney. From inception
as executors his third wife, his

virtually
every
issue
at at
least
it was apparent that
that there
there was
was aa multitude
multitudeofofconflicts.
conflicts.On
On
virtually
every
issue
least
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executors, in their individual capacities
capacities or through entities
entities which they controlled, had
some executors,

claims at odds with either other executors or with the estate generally. Various
Various law
law firms
firms
were retained to represent the executors
executors in
in their
their individual
individual and
andfiduciary
fiduciarycapacities.
capacities. While

each executor had his or her own attorney in both individual and fiduciary capacities, they
collectively
represent
them,
all recognized the
the benefit
benefitofofhaving
havinga a"general
“generalcounsel"
counsel”toto
collectively
represent
them,
solely in their
their representative
representative capacity,
capacity, and
therefore retained
purpose.
and they therefore
retained one
one firm
firm for this purpose.

Wisely, that firm
firm obtained
obtained from
from each
eachindividual
individualexecutor
executorwritten
writtenagreement
agreementthat
thatthe
thefirm
firm
would not be conflicted
conflicted in defending
defending the estate’s
estate's position and representing other executors

estate
in his
or her
ownown
individual
against any claim
claim the
theexecutor
executorbrought
broughtagainst
againstthe
the
estate
in his
or her
individual
was
consistent
with
thethe
principle
that
clients
generally
may
capacity. Such
Suchagreement
agreement
was
consistent
with
principle
that
clients
generally
may
waive their right
right to
to conflict
conflict free
free representation
representationupon
uponfull
fulldisclosure.22
disclosure.22 However, even with
full disclosure and informed consents,
consents, the firm was concerned,
concerned, and therefore
therefore an application
application

was made to
tothe
theSurrogate
Surrogatefor
foradvice
adviceand
anddirection
directionas
astotothe
thefirm's
firm’srole.
role.
That concern
upon
full disclosure
and consent,
concern was
waswell
wellplaced.
placed.Even
Even
upon
full disclosure
and consent,
conflicts of interest
interest may
may be
be such
such that
that aa disqualification
disqualificationisisstill
stillrequired.23
required.23 A case in point is
the estate of Milford E. Abel. There,
There,co-trustees
co-trusteeshad
hadaadiference
differenceofofopinion
opinionasastotohow
howtoto
treat the income beneficiary,
beneficiary, the
the decedent's
decedent’swidow.
widow.One
Oneco-trustee,
co-trustee,who
whohad
hadbeen
beeninina a
more passive role with regard to administration, sided with objections that had been filed
the income
income beneficiary.
beneficiary. Accordingly,
by the
Accordingly,the
the law
law firm
firm representing the widow filed
filed a notice

of appearance on behalf of the income beneficiary and the co-trustees, after full disclosure
and after written consents
consents were
were obtained
obtained from
from both.
both. Despite such consent
consent and
and disclosure,
disclosure,

the Surrogate disqualified
disqualified the
the firm
firm from
fromrepresenting
representingthe
theco-trustee
co-trustee"on
“onthe
theground
groundofofa a
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onon
to hold
thatthat
"since
the firm
should
havehave
beenbeen
conflict of interest."
interest.” The
TheCourt
Courtwent
went
to hold
“since
the firm
should
can
bebe
aware of the
the situation
situation [conflict
[conflictof
ofinterest]
interest]prior
priortotoaccepting
acceptingthe
theretainer,
retainer,nonofee
fee
can
24
awarded."24
awarded.”
Several appellate
appellate decisions
decisions have
have likewise
likewise held
heldthat
thataafirm
firmmay
maynot
notrecover
recover

of of
Professional
legal fees
fees in
in circumstances
circumstanceswhere
whereits
itsrepresentation
representationviolated
violatedthe
theCode
Code
Professional
Responsibilities because
because of
of particularly
particularly egregious
egregious conflicts.25
Responsibilities
conflicts.25
Accordingly,
Sackler sought
Accordingly, to avoid just this kind of dilemma, the law firm in Sackler

advice and direction. In
In its
its application,
application, the
the firm
firm expressly
expressly noted
noted that it would not represent
executors
in in
their
capacities
as executors,
thusthus
any party
party against
against any
anyofofthe
theother
othersixsix
executors
their
capacities
as executors,
holding
thatthat
thethe
distinguishing Matter of
of Hof.
Hof. The
TheSurrogate
Surrogateapproved
approvedthe
theapplication,
application,
holding
firm's
to to
representing
thethe
executors
in their
fiduciary
capacity
firm’s representation,
representation,limited
limited
representing
executors
in their
fiduciary
capacity
of the
individual
executors,
wouldwould
not give
to an
against the
thepersonal
personalclaims
claims
of the
individual
executors,
notrise
give
rise to an
appearance of impropriety and would not result
result in
in ititrepresenting
representingconflicting
conflictinginterests.
interests. The

Court cautioned,
cautioned,however,
however,that
thatits
its"mantle
“mantleof
ofapproval"
approval”was
wasnot
not"carte
“carteblanche,"
blanche,”and
andthe
the
Court would remain sensitive to the need for the firm to retain an uncompromising loyalty
to
to the
the estate.26
estate.26
The focus of the Surrogate in Sackler on the undivided loyalty of the firm is
consistent with DR 5-105, which is
is the
the most
most important
importantethical
ethicalrule
rulegoverning
governingconflicts
conflictsofof
C of
rulerule
provides:
"[a] lawyer
may represent
interest. InInparticular,
particular,subdivision
subdivision
C this
of this
provides:
“[a] lawyer
may represent
can
competently
multiple clients ifif aa disinterested
disinterestedlawyer
lawyerwould
wouldbelieve
believethat
thatthe
thelawyer
lawyer
can
competently
andand
if each
consents
to thetorepresentation
after full
represent the
the interest
interestofofeach
each
if each
consents
the representation
after full
representation and the advantages and
disclosure of the implications of the simultaneous representation
involved." The
"competently represent"
risks involved.”
The requirement
requirement that
that the
the lawyer
lawyer can “competently
represent” the "interest"
“interest”
11 - 11
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of each client is clearly what prompted the Surrogate in his decision in Sackler to caution
that it was not providing care blanche approval for multiple representation. Presumably, it

is this requirement that also prompted the Surrogate to disqualify the attorneys in
in Matter
Matter
that
in Abel
the attorneys
werewere
representing
a
of Abel,
Abel, the
theprimary
primarydistinction
distinctionbeing
being
that
in Abel
the attorneys
representing
a
claimant individually, as well as a co-trustee, whereas
whereas in
in Sackler
Sackler the
the law
law firm
firm stated
stated that
that
in no event would it ever represent
represent an
an executor
executor individually
individuallyininaaclaim
claimagainst
againstthe
theestate.27
estate.27
28
Matter of
of Roccesano
Roccesano28,
lawfirm
whichhad
hadrepresented
represented seven
seven objectants
objectants
In Matter
, aalaw
firm which

in a probate contest moved for leave to withdraw from the representation of one, when it
learned of a potential conflict among the seven in the event that the probate contest was
to to
disqualify
thethe
lawlaw
firmfirm
based
on the
alleged
successful. AAcross-motion
cross-motionwas
wasmade
made
disqualify
based
on the
alleged
imparting of confidential information
information by the one. Since
Since there
there was
was no
no proof
proof of the imparting
of any such information the Court rejected this claim and held that since the cross-movant

was an
waswas
aware
of theofpotential
conflictconflict
from thefrom
outset
of the
anattorney
attorneywho
who
aware
the potential
the
outset of the
representation, there was no basis for disqualification
disqualification of
of the
the firm
firm under
under DR
DR 5-105,
5-105, subd.
subd.
C, which permits representations of multiple clients where the client consents to a waiver
of the conflict.
Presumably, written consents
consents for multiple representation
representation would be contained
Presumably,
29
retainer letters signed by the clients.
clients.29
Whatshould
should the
the informed
informed consent
consent for multiple
in the retainer
What

representation of co-fiduciaries contain? The
The following
following suggestions
suggestions from
from one authority are
helpful:
The disclosure [signed by each of the common clients] should
include such things as:
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•

the advantages and risks of multiple representation;
representation;

•

the situations that
that might
might cause
cause the
the interests
interests of
ofone
oneclient
clienttotodiverge
diverge
from the interest of another client and how likely those situations are
to occur;
occur;

•

the harm it may cause to the various clients if the lawyer is forced to
withdrawfrom
withdraw from the
the representation
representation(including
(includingdelay,
delay, increased
increased expense,
expense,
any
attorney-client
privilege
among
the the
and the
the probable
probablelack
lackofof
any
attorney-client
privilege
among
clients in the prior, joint representation);
representation);

•

the effect
privilege
if the
clients
get into
effecton
onthe
theattorney-client
attorney-client
privilege
if the
clients
get ainto a
dispute
with
each
other
in
the
30
dispute with each other in the future.
future.30

Your authors would recommend
recommend that
that some
some or all of the following be included

in a consent/disclosure letter in cases of representing multiples fiduciaries:
1.
1.

hishis
or or
herher
rightright
to separate
Inform each
each potential
potentialclient
clientofof
to separate

individual and
and fiduciary
fiduciary capacities.
capacities. In certain instances the estate attorney
counsel, in both individual

a retainer
letterletter
the potential
client client
be represented
might insist
insist that
thatbefore
beforesigning
signing
a retainer
the potential
be represented
individually.
2.

Specify in the retainer letter the capacity
capacity of representation,
representation, i.e.,
Specify
i.e.,

beneficiary or
or individually.
as a fiduciary, not as a beneficiary
individually. Emphasize
Emphasizeininthis
thisregard
regardthat
thatcounsel
counsel
will not represent the client individually against the estate.
3.

The clients should
should waive
waive any
any future
futureclaims
claimsofofconflict
conflictarising
arising

from the
a statement
thatthat
the the
lawyer
would
not be
the multiple
multiplerepresentation,
representation,including
including
a statement
lawyer
would
not be
conflicted out in defending the estate against any claim that the client might bring against
the estate
own
individual
capacity.
In the
that one
the of
clients
estate ininhis
hisororher
her
own
individual
capacity.
In event
the event
thatofone
the clients
hishis
or or
herher
fiduciary
capacity,
thethe
determines in the
the future
futuretotoretain
retainseparate
separatecounsel
counselinin
fiduciary
capacity,
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of of
anyany
claim
at that
pointpoint
that counsel
cannotcannot
consents could
could also
alsoinclude
includea awaiver
waiver
claim
at that
that counsel
continue to represent the other fiduciaries.
4.
4.

The consent
outout
with
specificity
all all
consent disclosure
disclosureshould
shouldspell
spell
with
specificity

potential areas of potential conflict.
5.
5.

The letter should describe the
multiple
the advantages
advantages and
and risks of multiple

representation, emphasizing
emphasizing the
the latter,
latter,particularly
particularlyififdisqualification
disqualificationisisnecessary
necessaryininthe
the
future, resulting in the need to hire new attorneys.
attorneys.
6.

where
there
is litigation
Include aa provision
provisionindicating
indicatingthat
that
where
there
is litigation

brought by one client in his or her individual
individual capacity
capacity against
against the
the others
others in
in their
theirfiduciary
fiduciary
attorneys' communication with the latter regarding same
same will
capacities, the attorneys’
will be privileged

and not subject to disclosure, as will the attorneys'
attorneys’ work product.
7.
7.

provision explaining
explaining that the attorney/client
attorney/client privilege
Have aa provision
privilege will

not only not apply generally between the
the co-clients,
co-clients, but
but also
also as
as to
tobeneficiaries,
beneficiaries,atatleast
least
when there is no litigation.

8.

Consideration might be given to having a provision stating that

the Court
Court determines
determines that there
there is
is aa conflict,
conflict, and
and disqualifies the attorney, and
in the event the

also holds that the estate is
is not
not obligated
obligated for
for the
the attorney's
attorney’s services,
services,then,
then,ininthat
thatevent,
event,
the clients
clients are
are individually
individuallyresponsible
responsiblefor
forfees.31
fees.31

Some of these provisions might seem onerous, possibly causing the clients
should
not to hire the attorney.
attorney. However,
However,that
thatisisprecisely
preciselythe
thepoint;
point;the
theestate
estateattorney
attorney
should
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a great
deal
of caution.
Further,
multiple
approach any
any multiple
multiplerepresentation
representationwith
with
a great
deal
of caution.
Further,
multiple
representation where there are actual conflicts of interest should be avoided assiduously.
Additionally, with the above
abovebeing
beingboth
bothdiscussed
discussedand
andput
putin
inwriting
writingin
in the
the retainer
retainer letter,
letter,
the clients can make an educated decision
decision whether
whether to
to proceed
proceed with
with one
one attorney.
attorney.
of of
this
article,
wewe
Returning then to
to the
theexamples
examplesgiven
givenatatthe
thebeginning
beginning
this
article,
submit that the attorney could
couldrepresent
representall
allthe
theindividuals
individualsas
asco-executors,
co-executors,provided
providedno
no
apparent, and
and provided
provided further
further that
thatthe
thedecedent’s
decedent'swidow
widow is
is separately
actual conflicts are apparent,

should
include
thethe
above
suggested
provisions,
with with
represented. The
Theretainer
retainerletter
letter
should
include
above
suggested
provisions,
written consents and
and full
full disclosures
disclosuresbeing
beingobtained
obtainedfrom
fromeach
eachclient.
client.

Full disclosure

should also be made to the
the board
board of
of directors
directors of
of the
thecorporation
corporationininwhich
whichthe
theestate
estatehas
has
an interest, and
andininno
noevent
eventshould
shouldthe
theattorney
attorneyparticipate
participateininany
anylitigation
litigationbetween
betweenthe
the
estate and the corporation. For
Full
disclosure
Forthat
thatthey
theymust
mustretain
retainseparate
separatecounsel.
counsel.
Full
disclosure
should be made as to the
the varying
varying interests and
and decisions
decisions that
that the
the fiduciaries
fiduciaries will
will have
have to
to
to matters
matters such
such as
as allocation,
allocation, funding,
funding, evaluation
evaluation and
and distribution.
distribution. For
make, with respect to

that reason, the attorney should
should insist
insist that
that decedent's
decedent’s widow
widow have
have independent
independentcounsel
counsel
representing her as a co-executor and individually, albeit with the understanding that the
fiduciary
matters
unrelated
to the
consulted attorney
attorney can
canstill
stillrepresent
representher
herin in
fiduciary
matters
unrelated
to Q-TIP.
the Q-TIP.
Finally, as an extra caution, an application to the Surrogate might be considered.
considered.
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Part 2

The View
Perspective:
View From
Fromthe
theFiduciary's
Fiduciary’s
Perspective:
The point we made in the beginning of Part I of this article must be repeated

here: the
the conflicts
conflicts of
of interest
interest that
that can
can arise
arise in
in the course of administration are limited only
Part
I ofI this
article
we we
examined,
fromfrom
the the
by the imagination
imagination of
ofcreative
creativecounsel.
counsel.In In
Part
of this
article
examined,
attorney's perspective, some
that
can
arise
in the
attorney’s
some of
ofthe
thenumerous
numerousconflicts
conflictsofofinterest
interest
that
can
arise
in the
In Part
II weIIwill
from the
representation of
of fiduciaries
fiduciariesand
andbeneficiaries.
beneficiaries.
In Part
weexamine,
will examine,
from the
fiduciary's
common
conflicts
of interest
thatthat
can can
arisearise
fiduciary’s perspective,
perspective, some
someofofthe
themore
more
common
conflicts
of interest
fiduciary relationship.
relationship. Early
because of the fiduciary
Early recognition
recognition and
and treatment
treatment of
of such conflicts
conflicts can

avoid later problems and expensive litigation.
Multiple Fiduciaries:
Multiple
Fiduciaries:

Before we examine some
some of
of the
thelegal
legaland
andethical
ethicalconsiderations
considerationsinvolved
involved
where there are multiple fiduciaries, it is helpful to
to understand
understand the
the basic
basic principles
principles of
of law
law
governing the relationship between and among fiduciaries.
As codified in EPTL
EPTL §10-10.7,
§10-10.7, in important
important matters, fiduciaries
fiduciaries act by majority
majority
rule:

thethe
express
provisions
of an of an
Unless contrary
contrarytoto
express
provisions
instrument affecting the disposition
of
property,
a
disposition of property, a joint
jointpower
power
other than aa power
power of
ofappointment,
appointment,conferred
conferredupon
uponthree
threeoror
more fiduciaries,
fiduciaries, as
as that term is defined in 11-1.1, by the terms
instrument, or
statute, or
operation of
of such instrument,
or by statute,
or arising
arising by operation
of law,
law,
fiduciaries,
or or
by by
a a
may be exercised
exercised by
byaamajority
majorityofofsuch
such
fiduciaries,
thethe
survivor
fiduciary.
majority of
of survivor
survivorfiduciaries,
fiduciaries,ororbyby
survivor
fiduciary.
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upon
or surviving
to twotosuch
Such aapower
powerconferred
conferred
upon
or surviving
two such
fiduciaries
fiduciaries may be exercised jointly by both such fiduciaries or
by the survivor fiduciary, unless contrary to the express terms
of the instrument creating the power.
power. AAfiduciary
fiduciarywho
whofails
failstoto
act through absence or disability, or a dissenting fiduciary who
joins
joins in carrying out the decision of a majority of the fiduciaries
is expressed
promptly
in writing
his
if his
hisdissent
dissent
is expressed
promptly
in towriting
to his
co-fiduciaries, shall not be liable for the consequences of any
failure
to join
in in
majority decision,
decision, provided
providedthat
thatliability
liabilityforfor
failure
to join
administering the estate or trust or to prevent a breach
breach of
of the
the
trust may not thus be avoided.
avoided. A
A power
power vested
vested in one or more
persons under aa trust
trust of
ofreal
realproperty
propertycreated
createdininconnection
connection
with the salvaging of mortgage
mortgage participation
participation certificates
certificates may be
executed by one or more of such persons as provided in such
trust. This
any
one
ofof
two
Thissection
sectionshall
shallnot
notafect
affectthe
theright
rightofof
any
one
two
or more personal representatives of a decedent to exercise a
several power.
The statute draws a distinction between
between the
the exercise
exercise of
of "joint"
“joint” and "several"
“several”

powers, without defining them. "Several"
“Several”powers
powersare
arethose
thosethat
thatare
arepurely
purelyministerial
ministerialinin
nature and do not
not involve
involve the
the exercise
exercise of
of fiduciary
fiduciary discretions.
discretions. The cases hold that matters

such as collection of estate assets, paying debts, compromising a claim, selling personal
payment of funeral
funeral expenses are ministerial
ministerial in nature and
property at fair market value and payment

may be
be exercised
exercised by
by a
a single
single fiduciary.32
may
fiduciary.32
Since most
by by
a fiduciary
involve
the exercise
of
mostpowers
powersexercisable
exercisable
a fiduciary
involve
the exercise
of
discretion (e.g., investment decisions, the sale of real property, tax
tax elections;
elections; see,
see, EPTL
EPTL
§11-1.1), they are joint
joint powers
powers and
and are
aresubject
subjecttotothe
theEPTL
EPTL§10-10.7
§10-10.7mandate
mandatethat
thatthe
the
fiduciaries
cancan
be held
responsible
for the
of theirofcomajority rules.
rules. Since
Since
fiduciaries
be held
responsible
foraction
the action
their cofiduciaries, e.g., Estate of Rothko, 84 Misc. 2d 830, 379 N.Y.S.2d 923 (Sur. Ct. New York

Dep't 1977), aff’d,
af'd, 43
Co. 1975), modified, 56 A.D.2d 499, 392
392 N.Y.S.2d
N.Y.S.2d 870
870 (1st
(1st Dep’t
43N.Y.2d
N.Y.2d
305, 372 N.E.2d 291, 401 N.Y.S.2d 449, (1977) on remand, 95 Misc.2d 492, 407 N.Y.S.2d
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954, (1978), it is imperative that if you are representing a fiduciary who disagrees with the
your
client
to to
express
herher
action proposed to
to be
be taken
takenby
bythe
themajority,
majority,that
thatyou
youadvise
advise
your
client
express
If she
does,does,
she "shall
not benot
liable
the for the
dissent in
in writing
writingtotoher
herco-fiduciaries.
co-fiduciaries.
If she
she “shall
be for
liable
decision,
provided
that that
liability
for failure
to join in
consequences of
ofany
anymajority
majority
decision,
provided
liability
for failure
to join in
to to
prevent
a breach
of the
may may
not thus
administering the
theestate
estateorortrust
trustoror
prevent
a breach
of trust
the trust
not be
thus be
33
avoided."33
avoided.”

other words,
words, ifif you
you think
think that
that the proposed conduct would be a breach of
In other

fiduciary duty,
gross
negligence,
in addition
to dissenting
in in
duty, or
orisistainted
taintedwith
withfraud
fraudoror
gross
negligence,
in addition
to dissenting
writing, the fiduciary should
court.
should take
take afirmative
affirmativeaction
actionand
andseek
seekinstructions
instructionsfrom
fromthe
the
court.
Otherwise, if you’ve
you've guessed
guessed wrong and it is later
later determined
determined that the proposed action was
Otherwise,

a breach of duty, the written dissent will not be worth the paper that it is written
written on.
A case in point
point is
is that
that of
ofthe
theEstate
Estateof
ofFlorence
FlorenceMurphy.
Murphy. Mrs.
Mrs. Murphy named

her four children as co-executors. Three
Three of
of them
them were
were represented
represented by
by one
one attorney,
attorney, and
and
the fourth by a second attorney. From
From the
the inception
inception of
of the
the administration,
administration, itit was clear that

split, three
three to
to one.
one. Despite being aware of their ability
on most issues the fiduciaries were split,

to override
vote,
thethe
majority
waswas
reluctant
to sell
theof the
override their
theirsister
sisterbybymajority
majority
vote,
majority
reluctant
to any
sell ofany
decedent's real
co-executor.
They
decedent’s
real estate
estate without
without the
theconsent
consentofoftheir
theirsister,
sister,the
thefourth
fourth
co-executor.
They
were afraid of claims later being brought by their
their sister.
sister. Even
Even the Surrogate
Surrogate seemed
seemed to
to fall

in with this way of thinking, holding that all four must agree on sales and sale prices, and
if they did not, the Public Administrator would be appointed for the purpose of selling the
was
sold
forfor
several
years.
TheThe
real estate. As
Asaaresult
resultofofthis
thisimpasse,
impasse,nonoreal
realestate
estate
was
sold
several
years.
issue was resolved by the Appellate Division which held in unequivocal terms that EPTL
EPTL
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§10-10.7 applied
§10-10.7
applied and
and that
that the
the majority
majoritydecision
decisiongoverns.34
governs.34 The real estate was thereafter

promptly sold.35
promptly
sold.35
Although majority
can
provide
majority rule
rule isisthe
thenorm,
norm,the
thegoverning
governinginstrument
instrument
can
provide
of of
Winston,
NYLJ,
December
24, 24, 1990, p.
otherwise. InInMatter
Matter
Winston,
NYLJ,
December
p. 33, col.
col. 3 (Sur.
(Sur. Ct.
Ct.
Westchester Co. 1990),
1990), the
the trustees
trustees of
of Harry
HarryWinston's
Winston’sestate
estatefought
foughtover
overthe
themeaning
meaning
of a will provision, which read:
If at any
arise
in respect
of the
anytime
timeaadispute
disputeshall
shall
arise
in respect
of the
this
WillWill
I direct
my my
administration of
of any
anyTrust
Trustcreated
createdbyby
this
I direct
Trustees to
with
respect
to the
matter
in in
to take
takesuch
suchaction
action
with
respect
to the
matter
hereunder,
dispute as my son, * * *, while serving as a Trustee hereunder,
shall determine * * * .
In upholding
upholding the son’s
son's construction that the clause meant what it says,
says, Surrogate
Surrogate Brewster

held that the
in in
thethe
event
of of
a a
the clause
clause "is
“is aavalid
validdirection
directionby
bytestator
testatorforforthe
thefiduciaries,
fiduciaries,
event
dispute, to take such action as [his son] may direct provided such directed action is made

violation
of a
duty,duty,
or tainted
with fraud
or gross
in good
good faith
faithand
andisisnot
notin in
violation
offiduciary
a fiduciary
or tainted
with fraud
or gross
instructions from the
negligence, in which event the dissenting fiduciary is required to seek instructions
court."
court.”

Designation clauses
in Winston
Winston have
have repeatedly
repeatedly been
Designation
clauses similar
similar to
to the one used in

upheld by
by the
the Courts.36
upheld
Courts.36
Matter of
of Riker,
Riker, supra,
supra, the
the decedent
decedent appointed
appointed his wife, son and daughter
daughter
In Matter

as his fiduciaries and directed that:
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Executors and Trustees cannot agree on
[I]n the event that the Executors
any matter, then, the decision of [MY WIFE]
WIFE] shall
shall prevail
prevail and
and
be binding upon the remaining Executors and Trustees.

Surrogate Lambert gave efect
effectto
tothe
theplain
plainand
andeveryday
everydaymeaning
meaningof
ofthe
thewords
wordsand
andheld
held
that the clause meant exactly
"[i]ntended to give his wife
exactly what it said, viz., that the testator "[i]ntended

the authority
even
if those
fiduciaries
reach
a conclusion
authority to
tobind
bindthe
theother
otherfiduciaries
fiduciaries
even
if those
fiduciaries
reach
a conclusion
the wife."
wife." The
contrary to that of the
The Surrogate
Surrogate rejected
rejected the
the arguments
arguments that
that (i) the clause was

invalid as a matter of law and (ii) the clause
clause only
only applied
applied when
when there
there was
was aa diference
differenceofof
opinion among the three fiduciaries.
thethe
decedent
appointed
bothboth
an an
Similarly, in
in Matter
MatterofofLangdon,
Langdon,supra,
supra,
decedent
appointed
individual and aa corporate
corporate fiduciary.
fiduciary.His
Hiswill
willprovided:
provided: [I]n the event
event of
of aa diference
differenceofof
opinion between the executors
executors and
and trustees
trustees ininthe
theinterpretation
interpretationand
andcarrying
carryingout
outofofthe
the
provisions of this my Will, it is my wish and I hereby direct that the preference of my sister
or my nephew shall prevail.
prevail. The
TheSurrogate
Surrogateheld
heldthat
thatthe
theclause
clausemeant
meantwhat
whatit itsaid,
said,"[i]n
"[i]n
the event of
trustees
herein
regarding
thethe
of aa diference
differenceofofopinion
opinionbetween
betweenthe
theexecutor
executor
trustees
herein
regarding
afairs of
affairs
ofthe
theestate,
estate,the
thedecision
decisionshould
shouldbe
bemade
madeby
bythe
thesister
sister* ** **."
*."
thethe
event
of of
a dispute
In Matter of
of Rubin,
Rubin, supra,
supra,the
thewill
willprovided
providedthat
thatin in
event
a dispute
fiduciaries, two non-fiduciaries
non-fiduciaries were
decedent as the arbiter
between the fiduciaries,
were designated
designated by
by the decedent

of such disputes. This
This provision
provision was
was enforced,
enforced, as
as written,
written, by
by Surrogate
Surrogate Radigan,
Radigan, who
who held
that this was aa valid
valid limitation
limitation on
on the
thepower
powerof
ofhis
hisfiduciaries,
fiduciaries,citing,
citing,Matter
MatterofofLangdon,
Langdon,
supra.
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fiduciaries' action is governed by a majority vote
Regardless of whether the fiduciaries’

or by the testator's
testator’s designation of
of aa "deadlock
“deadlock breaker",
breaker”, the
the majority
majority may
may not
not act
act without
without
consultation with
consultation
with and in disregard of the minority. Although
Althoughthe
theEPTL
EPTLis
is silent
silent on
on the
the issue,
issue,

case law makes it clear that there must be a reasonable efort
efforttotoreach
reachaccommodation;
accommodation;
joint meetings
meetings and
and joint
joint consultations.
consultations. The
in sum, there should be joint
The majority
majority may
may not seize

control and act without regard for the voice of the minority. The
Theminority
minorityisisentitled
entitledtotoair
air
its views and
and attempt
attempt to
to persuade
persuade and
and make
makeother
otherproposals.
proposals. The continued disregard of

the minority and the
the subversion
subversion of
of majority
majority power
power may
maybe
beredressed
redressedby
bythe
theSurrogate.37
Surrogate.37

The issue
there
could
bebe
no no
issue of
of how
howtotoresolve
resolvean
animpasse
impassecreated
createdwhen
when
there
could
fiduciaries and the will did not contain
contain any direction for
"majority vote" since there were two fiduciaries

breaking deadlocks between
between fiduciaries
fiduciaries was
wasaddressed
addressedby
bySurrogate
SurrogateRoth
RothininMatter
Matterofof
Quell, NYLJ,
NYLJ, July
July 23,1996,
23,1996, p. 23,
23, col.
col. 11 (Sur.
(Sur. Ct., New York Co.), who fashioned a creative
Duell,

solution. The
thethe
co-executors
concerned
a distribution
of the
Theinitial
initialdispute
disputebetween
between
co-executors
concerned
a distribution
of the
various
properties
owned
by the
estate and
and whether
whether ititshould
shouldbe
bemade
madefractionally,
fractionally,in in
various
properties
owned
by the
thethe
executors
estate, or by
by way
way of
ofoutright
outrightownership
ownershipofofindividual
individualbuildings.
buildings.Because
Because
executors
could not agree, the
the Surrogate
Surrogate appointed
appointedaawell-known
well-knownestate
estateattorney
attorneyas
asaaspecial
specialcocofiduciary with the limited authority to either resolve the deadlock, or to make an alternate
alternate
became
apparent
that
there
were
tootoo
recommendation to the
the Court.
Court. However,
However,it itsoon
soon
became
apparent
that
there
were
that
thethe
appointment
of the
attorney
as a as
third
many disputes
disputes to
tobe
beaddressed,
addressed,and
and
that
appointment
of the
attorney
a third
fiduciary
fiduciary (an administrator,
administrator,c.t.a.),
c.t.a.),would
wouldhave
haveto
to be
be made
made "to
“to resolve
resolve deadlocks
deadlocks and avoid

the expense and delay of repeated
repeated application
application to
to this
this court
court for
for relief."
relief.” The
Theadministrator
administrator
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was directed "to
“to participate in the administration
administration of
of the
the assets
assets of
of this
this estate
estate at
at such
such time
time
as the co-executors
co-executors are
areunable
unabletotoagree."38
agree.”38
Each fiduciary may retain counsel
counsel and obtain
obtain reimbursement
reimbursement for reasonable

counsel fees. In
InMatter
MatterofofSchwarz,
Schwarz,240
240A.D.2d
A.D.2d268,
268,660
660N.Y.S.2d
N.Y.S.2d107
107(1st
(1st Dep't
Dep’t1997)
1997)
an individual and a corporate fiduciary disagreed about use of estate funds to commence
certain litigation. The
Theindividual
individualfiduciary,
fiduciary,who
whowished
wishedtotopursue
pursuethe
thelitigation,
litigation,moved
movedfor
for
summary judgment granting him mutually exclusive signature powers to estate accounts
held by the corporate fiduciary. The
The Surrogate
Surrogate denied
deniedthe
themotion,
motion,relying
relying on
on the
the general
general
rule that litigation expenses are
are paid
paid initially
initiallyby
byeach
eachparty
partyand,
and,atatthe
theconclusion
conclusionofofthe
the
and
allowances
be be
paidpaid
either
by aby
party
proceeding, the
the court
courtmay
mayorder
orderthat
thatcosts
costs
and
allowances
either
a party
personally, from estate assets, out of any person's share or interest, or from the foregoing

in such proportion as justice requires.

The First
stating
that that
a fiduciary
is unilaterally
FirstDepartment
Departmentreversed
reversed
stating
a fiduciary
is unilaterally
empowered (i.e.,
co-fiduciary -- a several power) to contest claims
empowered
(i.e., without
without the
the consent
consent of
of a co-fiduciary

of of
thethe
estate
andand
to pay
expenses
including
or settle
settle claims
claimsininfavor
favor
estate
to administration
pay administration
expenses
including
reasonable counsel fees, and that by
toto
the
by virtue
virtue of
of his
his ofice,
office,each
eachfiduciary
fiduciaryis isentitled
entitled
the
custody of the assets of the estate or fund.
fund. Accordingly,
Accordingly, the
the individual
individual fiduciary
fiduciary was
was held
to have as
the
corporate
fiduciary.
TheThe
as much
muchright
righttotopay
payadministration
administrationexpenses
expensesasas
the
corporate
fiduciary.
Court noted:
There is no legal authority that bars a fiduciary,
fiduciary, who
who is
is also
also aa
legatee, from using estate funds
funds to administer
administer the estate
estate in his
or her
factfact
thatthat
Mr. Schwarz
may benefit
her discretion.
discretion.The
The
Mr. Schwarz
may benefit
personally from, inter alia, the re-litigation of the Erbschein, the
personally
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prosecution of the claims against the widow in Florida and the
Bank's
account
claims
is notis not
successful challenge
challengetotothe
the
Bank's
account
claims
relevant. Nor
Nor is
is itit relevant
relevant that
that he
he may
may be
be able
able to
to recover
recover the
the
costs of these proceedings
pursuant
to
SCPA
2301,
2302[2]
proceedings pursuant to SCPA 2301, 2302[2]
and 2110[1]. Mr.
Mr. Schwarz
Schwarz is
is aa fiduciary and should be able to
use estate funds
funds to cover administration
administration costs
[b]
costs (EPTL
(EPTL11-1.1
11-1.1[b]
). ).
TheThe
litigation
costs
at issue
[22]; Matter
MatterofofRubin,
Rubin,supra
supra
litigation
costs
at issue
herein are such administration costs since they are related to
the recovery of estate assets.
The Court did caution the individual fiduciary that:
[t]o the extent that such costs do not constitute administration
fiduciary], in his capacity as fiduciary,
costs, or if [the individual fiduciary],
fiduciary,
uses the funds to the disadvantage of any person interested in
the estate, then,
then, as
as the
the Surrogate's
Surrogate's Court
Courtaptly
aptlyindicated,
indicated,he
he
exposing
himself
to liability
"acts at
athis
hisperil",
peril",
exposing
himself
to liability (Matter of
of
Leopold, supra; Matter
Matterof
ofRubin,
Rubin,supra).
supra).Accordingly,
Accordingly,totothe
the
extent that Mr. Schwarz uses estate funds to pursue an action
against the widow, which appears likely, and to the extent that
bebe
such action infringes
infringes on
on her
herrights
rightsunder
underthe
thewill,
will,hehecan
can
held accountable. Indeed,
if
the
widow,
or
any
other
legatee,
Indeed, if the widow, or any other legatee,
mismanaging or misusing estate
can show that Mr. Schwarz is mismanaging
funds, he
may
be
removed
as
(see
SCPA
711).
he may be removed asa afiduciary
fiduciary
(see
SCPA
711).
thethe
Bank,
as co-administrator,
Further, to
to the
theextent
extentthat
that
Bank,
as co-administrator,
disagrees with petitioner's use of estate funds, it may petition
the court for direction
direction (SCPA 2102[6];
2102[6]; Matter
Matter of Rubin, supra).

Attorneys representing separate fiduciaries should agree upon a division of
joint application.
application. Separate
services, a division of fees and a joint
Separate tax
tax returns
returns should
should not
not be filed

accountings
should
notnot
be be
submitted
unless agreement cannot
cannot be
bereached.
reached.Separate
Separate
accountings
should
submitted
unless claimed errors and
and omissions
omissions cannot
cannot be
beeffectively
effectivelyhandled
handledby
byobjections
objectionstotothe
the
and
good
judgment
should
prevail
in reaching
reasonable
account. Common
Commonsense
sense
and
good
judgment
should
prevail
in reaching
reasonable
accommodation. We
Wesuggest
suggestmeetings
meetingsofofthe
theexecutors
executorsatatregular
regularintervals
intervalsatatmutually
mutually
convenient locations. If your efforts
eforts to
to reach
reach accommodation
accommodation do
do not
not meet
meet with success be
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record
of what
youyou
havehave
done.
One ofOne
the better
sure to
to keep
keepaadetailed
detailed
record
of what
done.
of theways
betterof ways of
maintaining a log is by letters to your co-executors (or their counsel) with respect to all of
your proposals and confirmation of all telephone calls.
calls.
your efforts
eforts to
accommodation are
common sense does
If your
to reach accommodation
are ignored
ignored and common
In 1993, SCPA
SCPA §2102,
not prevail, you must
must seek
seek redress
redressfrom
fromthe
theSurrogate.39
Surrogate.39 In
§2102, Subd.
Subd. 6,

was broadened and now
now authorizes
authorizes aa proceeding
proceeding to
to require
require aa fiduciary
fiduciary "[t]o
“[t]ocomply
complywith
with
such directions as
as the
the court
courtmay
maymake
makewhenever
whenevertwo
twoorormore
morefiduciaries
fiduciariesdisagree
disagreewith
with
respect to
to any
any issue
issue affecting
afecting the
respect
theestate."
estate." 40
40
As aa practical
application
to the
court
should
be limited
to to
practicalmatter,
matter,your
your
application
to the
court
should
be limited
specifics such as the failure to vote estate stock, to keep you fully informed, to meet and
respect of estate
estate assets
discuss estate matters,
matters, to exchange
exchange data
data in respect
assets and
and a refusal to agree

united course
course of
of action.
action. The moving papers should contain a factual presentation and
on a united

of personal
personal attacks
attacks and
and apoplectic
apoplectic arguments.
arguments. Just recite the chronology
chronology
should be devoid of

eforts, attach
of your efforts,
attachcopies
copiesof
of the
the correspondence
correspondencethat
that you
you sent
sent and
and submit
submit aa log of your

telephone calls. IfIfthe
theconduct
conductofofthe
theco-fiduciary
co-fiduciarywent
wentbeyond
beyondmere
merelack
lackofofcooperation
cooperation
and was hostile
hostile and
and intransigent,
intransigent, consider
consider seeking
seeking removal.
removal. The expenses and attorneys’
attorneys'

fees incurred by the fiduciary
fiduciary in
in the
the defense
defense of
of the
thehostile
hostileand
andintransigent
intransigentconduct
conductmay
may
be charged
charged against
against the
thefiduciary
fiduciarypersonally.41
personally.41
Self-Dealing:
Self-Dealing:

is is
dealt
with
severely
andand
withwith
rigidity.
The The
Self-dealing is
is forbidden.
forbidden.It It
dealt
with
severely
rigidity.
question of personal gain or loss of the fiduciaries is not reached. Fairness
Fairnessor
oradequacy
adequacy
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of consideration are not germane. The
The inquiry
inquiry stops
stops and
and the sanctions are imposed upon
the
the discovery
discovery of
of the
the self-dealing.
self-dealing. The
Thebenefit
benefitor
orgain
gaintotothe
theestate
estateisisofofno
nomoment.42
moment.42
Perhaps the most well known
known contemporary
contemporary case of self-dealing
self-dealing involved the

estate of Mark Rothko, the famous abstract
abstract expressionist
expressionist painter.43
painter.43 One of the arguments
made against surcharge in that case was that while there was a conflict of interest, there
was no showing of self-dealing, and, absent self-dealing,
self-dealing, itit was argued that "a
“a challenged
transaction must
The Court
Court of
of Appeals
Appeals answered this argument
must be
be shown
shown to be unfair."44
unfair.”44 The

by pointing out that there was more than
than sufficient
sufficient evidence
evidence in
in the
the record
record to
tosupport
supportthe
the
findings that had been made of self-dealing and unfairness.
unfairness. Nonetheless
Nonetheless the
the point
point is
is well
well
taken that every conflict of interest does not necessarily involve actual transactions
transactions of self-

balance
between
hishis
or her
competing
dealing. Often,
Often,aafiduciary
fiduciaryisisable
abletotomaintain
maintaina a
balance
between
or her
competing
loyalties and the various hats being worn.

However, if self-dealing is found, and there is
is no
no exoneration
exoneration clause
clause in
in the
the
will and
thethe
courts
willwill
apply
a "no
further
inquiry"
rule, rule,
and no
noconsent
consentby
bythose
thoseafected,
affected,
courts
apply
a “no
further
inquiry”
"whether the deal was fair or the price adequate or whether the fiduciary had any
ignoring “whether
personal gain."45
Theparamount
paramount need
need for
fora
gain.”45 The
a fiduciary to maintain undivided loyalty, and not
be guilty of
of self-dealing,
self-dealing, regardless
regardless of the circumstances,
circumstances, has
has resulted
resulted in the courts holding

that if you are in violation, the transaction is void, and you will be liable for any damages,
damages,
including lost
efect, there
including
lostprofits.46
profits.46 In effect,
there isis aa form
form of
of strict
strict or
or absolute
absoluteliability.
liability.An
Anexample
example

of Hirschhorn,
Hirschhorn, NYLJ,
NYLJ, April
April29,
29,1998,
1998,p.
p.30,
30,col.
col.33(Sur.
(Sur. Ct.
Ct. Nassau Co.). There,
is Matter of
There,
the co-trustees
co-trustees lent
corporation in
lent trust
trust funds
funds to
to a corporation
in which
which they
they and the trusts had an interest.

The Surrogate, in surcharging the co-trustees, made the following cogent
cogent comments:
comments:
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A trustee cannot properly lend trust funds to himself or herself
(I IA,Scott,
Scott,Trusts
Trusts[4th
[4thed],
ed],170.17;
170.17;Bogart,
Bogart, Trusts
Trusts and
and Trustees
Trustees
(IIA,
[2d ed] 543[J]). Such
Such aa loan
loan is improper
improper even where the terms
of the
trust
give
the
trustee
the
power
of of
investment
the trust give the trustee thewidest
widest
power
investment
226 NY
NY 114).
114). Such a loan is also improper
(Carrier v. Carrier, 226
where the
in in
thethe
the trustee
trusteehas
hasaasubstantial
substantialpersonal
personalinterest
interest
loan such as
as being
being aa partner
partnerininthe
thepartnership
partnershiptotowhich
whichthe
the
131 NY 409).
trust lends
lendsmoney
money (Matter of
of Myers,
Myers, 131
409). It is
It is
therefore long
to to
lend
long and
and well
wellsettled
settledlaw
lawthat
thatforfora atrustee
trustee
lend
trust funds to a corporation which he owns all or a substantial
part of the shares or to
to aa corporation
corporation [in]
[in] which
whichthe
thetrustee
trusteeisis
a principal oficer
officerisisimproper
improper(Matter
(MatterofofKeane,
Keane,9595Misc.
Misc.25;
25;
Matter of Rowe, 42 Misc. 172;
see
generally,
III
Scott,
Trust,
172; see generally, III Scott, Trust,
supra at
at 227.8; Uniform
Uniform Trust
TrustAct
Act 3). This is
is particularly
particularly
egregious where the loans are
made
without
any
security
are made without any security for
for
the trusts.

* * *
fundamental principles
Having stated these fundamental
principles of
of a trustee's
trustee’s duty,
duty,
the trustee,
defends his actions on the basis of mistake of
trustee, . . . defends
the advice
advice of
of counsel.
counsel. Simply his defense
law and reliance on the
appears to be that
that he
he did
did not
notknow
knowhe
hecould
couldnot
notmake
makeloans
loans
from the trusts to Standard
Standard Steel
Steel Sections
Sections and
and other
otherentities.
entities.
It is clear however,
thethe
however, that
thatwhere
whereaatrustee
trusteefails
failstotoperform
perform
it isit no
that that
the the
duties imposed
imposed upon
upona afiduciary,
fiduciary,
is defense
no defense
failure was due to a mistake of law if the trustee was negligent
[4th ed],
ed], ).). Moreover,
in making the mistake (III Scott, Trusts, [4th
Moreover,
where a trustee makes a mistake of law as to the extent of his
powers or duties as
as aa trustee,
trustee,ititisisno
nodefense
defensethat
thatheherelied
relied
upon the advice of an attorney, even though the attorney was
competent. (Matter of
of Rothko,
Rothko, 84 Misc.
Misc. 2d 830,
830, Af'd
Aff’d5656
A.D.2d 499,
499, Aff'd
Aff’d 43
43 NY2d
NY2d305).
305).The
Thesubjection
subjectionofofa atrustee
trustee
to absolute liability in these circumstances where he might not
be actually at
at fault
fault because
becauseofofnon-negligent
non-negligentignorance
ignoranceand
and
mistaken legal
advice
is
harsh
but
required
because
he
can
legal advice is harsh but required because he can
escape liability by submitting
submitting the
the matter
matter to
toaacourt
courtfor
foradvise
advise
and direction (City Bank Farmers Trust Co. v. Smith, 263 N.Y.
292).
** ** **

Under any standard of care, the transactions of these trustees
were conflict
smacked
of self-dealing
and areand are
conflictridden,
ridden,
smacked
of self-dealing
of of
undivided
loyalty
permeated with
with the
thebreach
breachofofthe
theduty
duty
undivided
loyalty
(Matter of Schulman,
Schulman, 165 AD2d
AD2d 499).
499). Persons
who
accept
the
Persons
ofice of
role or office
oftrustee
trusteemust
mustbe
beassumed
assumedto
toaccept
acceptititwith
withthe
the
--2626 \\GSSSERVER\Data\Clients\GBF - Misc\Articles\Revised Again Morken Freidman Article.wpd
Article.wpd -- June
June12,
12,2001
2001

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=0f784ba9-511c-4997-a945-b430375bbe4d

responsibility for acting with ordinary care and prudence. No
No
matter how well intentioned a trustee, it will not excuse him or
required amount
amount of
of diligence
diligence and
and prudence.
prudence. The
her from the required
conduct of
these
trustees
while
perhaps
acceptable
in the
of these trustees while perhaps acceptable
in the
not sufficient
suficient fora
marketplace is not
for atrustee
trustee(Meinhard
(Meinhard v.
v. Salmon,
Salmon,
249 NY 458, 464).
A “no
"no further inquiry”
inquiry" rule may be
be harsh,
harsh, resulting
resulting in
in absolute
absolute liability, despite

good intentions, and perhaps what might otherwise be considered a reasonable
reasonable and
and fair
fair
transaction. The
the
Surrogate
in in
Hirschhorn,
is to
bring
an an
Thesolution,
solution,asaspointed
pointedout
outbyby
the
Surrogate
Hirschhorn,
is to
bring
advice and direction
when
possible,
is to
all all
those
direction proceeding.
proceeding. Another
Anothersolution,
solution,
when
possible,
is have
to have
those
in in
writing,
after
being
fullyfully
informed
as to as
theto the
concerned approve
approve ofofthe
thetransaction
transaction
writing,
after
being
informed
transaction
transaction and
and their
their rights
rightsand
andremedies.47
remedies.47 This requires that the persons interested are

adult and competent, otherwise a court proceeding
proceeding will be required.
Self-dealing may be
might
eventuate
in in
thethe
be authorized
authorized by
bythe
thecourt.
court.This
This
might
eventuate
situation where the executor may be the sole market or is willing to pay the highest price
for an
decedent's
estate.
TheThe
court,
uponupon
a proper
showing,
an asset
assetororinterest
interestofofthe
the
decedent’s
estate.
court,
a proper
showing,
including a full and
and complete
complete disclosure
disclosure of
ofall
allrelevant
relevantinformation
informationby
bythe
thefiduciary,
fiduciary,may
may
permit the executor
executor to
to purchase
purchasean
anestate
estateasset.48
asset.48 In Scarborough, the Court held that:
[T]he rule against self-dealing has not been applied, and does
purchase
of trust
property
by a by a
not apply,
apply, totointerdict
interdictthe
the
purchase
of trust
property
trustee where
after
conducting
a full
wherethe
thecourt,
court,
after
conducting
a adversary
full adversary
interested
parties
are represented,
hearing atatwhich
whichall all
interested
parties
are represented,
approves and
and authorizes
authorizes the
the sale
sale[citations
[citationsomitted].49
omitted].49

The decedent, may authorize self-dealing
self-dealing and may dispense with the rule of

undivided loyalty
loyalty by
by express
express language
language and
and in
in some
some cases
undivided
cases by
by implication.'
implication.50
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loyalty
duedue
from
a trustee
No doubt,
doubt, the
therule
ruleofofundivided
undivided
loyalty
from
a trustee
(citations omitted) may be relaxed by a settlor by appropriate
appropriate
language in the trust instrument in which he, either
either expressly
expressly
or by necessary implication,
recognizes
that
the
trustee
implication, recognizes that the trusteemay
may
trust
have interests
interests potentially
potentiallyininconflict
conflictwith
withthethe
trust (citations
omitted); at least,
least, our
our courts
courtsunder
underthese
theseconditions
conditionsenforce
enforce
the desire
desire of
of the
the settlor
settlor to
to secure
securethe
theservices
servicesof
ofaaperson
persontoto
act as trustee in whom he has confidence,
confidence, when,
when, without
without the
the
existence of exculpatory provisions, the trusteeship would be
declined by the designee (citations omitted). That
That is not to say
that the settlor's
settlor's directions
directions allow
allowthe
thetrustee
trusteefree
freerein
reintotodeal
deal
with the
that
thethe
trustee
the trust;
trust;the
thelaw
lawinterposes
interposestotorequire
require
that
trustee
always exercise
hishis
administration
exercise good
goodfaith
faithin in
administration (citations
thethe
provision
maymay
be, be,
the the
omitted). 'No
'No matter
matterhow
howbroad
broad
provision
trustee is liable if he commits
a
breach
of
trust
in
bad
faith
commits a breach of trust in bad faithor
or
indifference to the interests of the
intentionally or with reckless indifference
beneficiaries, or if he has personally profited through
beneficiaries,
through a breach
of trust'
trust' (3 Scott on
onTrusts
Trusts (3rd ed.),
ed.), ss 222.3, p.
p. 1777).
general
rulerule
is strictly
Moreover, the
the language
languagelimiting
limitingthe
the
general
is strictly
construed so that the trustee's actions
actions will
will not
not be
be approved
approved ifif
he trespasses outside the
the boundaries
boundaries of
ofthe
thepowers
powersgranted
granted
51
(citations
omitted).51
(citations omitted).
While such
such an
an exoneration
exoneration clause
clauseininaawill
willorortrust,
trust,permitting
permittingself-dealing
self-dealing
transactions,
unmistakable" language
transactions, in
in "explicit,
“explicit, clear,
clear, and unmistakable”
language may
may be
be the
the safest
safest path,
path, it does

to to
self-deal.52
not give
give the
thefiduciaries
fiduciariesa alicense
license
self-deal.52 Even with
with strong
strongand
andunambiguous
unambiguous
exoneration language, the fiduciary who self-deals
self-deals must
must always
always act
act in good faith
faith and
and with
care as to the interest
interest of
of the
the beneficiaries.53
beneficiaries.53 Further, more than mere general exoneration
language is
you do
do not
not have
have clear
clear language
language in your will, and you do not have
language
is required.54
required.54 If you

the consents of
seek
approval
from
thethe
Surrogate,
if the
of the
the parties
partiesafected,
affected,you
youmust
must
seek
approval
from
Surrogate,
if the
transaction is
thethe
fiduciary
surcharged
for damages,
which
can can
is not
nottotobebevoided
voidedand
and
fiduciary
surcharged
for damages,
which
include loss
loss of
of profit.55
include
profit.55
Distributions from
the
Estate:
Distributions
from
the
Estate:
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distributions to beneficiaries.
Conflicts of interest often arise in the context of distributions

Matter of Rappaport,
Rappaport, 121 Misc. 2d
2d 447,
447, 467
467 N.Y.S.2d
N.Y.S.2d 814
814 (Sur.
(Sur. Ct.
Ct. Nassau
In Matter
Nassau Co.
Co. 1983),
1983),
the Surrogate was asked for advice and direction where the co-executors were divided on

whether administration expenses should be taken as a fiduciary income tax deduction or
willwill
provided
for for
an an
outright
fractional
marital
deduction
an estate
estate tax
tax deduction.
deduction.The
The
provided
outright
fractional
marital
deduction
formula bequest,
bequest, stated
stated in
in terms
termsof
ofone-half
one-halfthe
theadjusted
adjustedgross
grosstaxable
taxableestate,
estate,with
withthe
the
second part of the residuary going in equal shares to his three children. IfIfthe
thevery
verylarge
large
litigation fees
deductions,
thethe
adjusted
gross
estate
would
fees were
weretaken
takenasasincome
incometaxtax
deductions,
adjusted
gross
estate
would
increase and the marital deduction would grow by fifty percent of those expenses. Such
Such
the the
a choice would
would virtually
virtually eliminate
eliminate that
thatportion
portionofofthe
theresiduary
residuaryfor
forthe
thechildren.
children.On On
deduction on the income
other hand, taking the deduction
income tax return would result in payment of more
taxes.

The Surrogate
fiduciary
duties,
including
the duty
to
Surrogatebalanced
balancedvarious
various
fiduciary
duties,
including
the duty
to
beneficiaries, the duty of impartiality, and the
minimize the tax burden on the estate and its beneficiaries,

that
a fiduciary
duty to abstain
abstain from
from self-dealing.
self-dealing.The
TheCourt
Courtwas
wasparticularly
particularlyconcerned
concerned
that
a fiduciary
who is also a beneficiary should
should not
not make
make "“ aa tax
tax election
election unfairly
unfairlyfavoring
favoringhis
hisbeneficial
beneficial
56
beneficiary."56
The Court
Court held
held that
that all
alladministration
administration expenses
expenses
interest over that of another beneficiary.”
The

with
thethe
petitioning
children
of the
decedent
should be
be taken
taken on
onthe
theestate
estatetax
taxreturn,
return,
with
petitioning
children
of the
decedent
placing a sum in escrow for the purpose of reimbursing the estate for "the
“the total tax savings
which could have
fiduciary
have been
beenrealized
realizedby
bydeducting
deductingadministration
administrationexpenses
expensesononthe
the
fiduciary
income tax return."
return.”
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Where distributions are made pro rata to legatees, pursuant to the will, new

distribution
would
notnot
be required.
However,
non-pro
rata rata
appraisals at
at the
thetime
timeofof
distribution
would
be required.
However,
non-pro
distributions are frequently authorized by instruments, and are expressly authorized under
unfairness,
EPTL §11-1.1 (b)(20). In
In such
such an
an instance,
instance, the
the fiduciaries,
fiduciaries, to
to avoid
avoid a charge of unfairness,
thatfair
should generally obtain new appraisals so that
fair market
market valuations
valuations are
are utilized
utilized at the time

distributions'57However,
example,
in in
of the distribution.
However,new
newappraisals
appraisalsare
arenot
notalways
alwaysrequired.
required.ForFor
example,
Matter of Lawrence, NYLJ, November
Court concluded
November 2,
2, 1998,
1998, p. 30, col. 4 [Roth, S.], the Court

that appraisals
non-pro
rata
distribution,
because
the the
appraisals should
shouldnot
notbe
berequired,
required,despite
despite
non-pro
rata
distribution,
because
appraisals alone would cost "some
“some ten million dollars."
dollars.”
In another case, the
the will
will provided
provided that
thatthe
theproperty
propertytotogo
gototothe
thewife
wife"shall
“shall
market
valuevalue
fairly fairly
representative
of the appreciation
or
have an
anaggregate
aggregatefairfair
market
representative
of the appreciation
or
depreciation value to the date or dates of each allocation of all property then available for

allocation. Any
purpose
shall
bebe
valued
at the
value
as as
Anyproperty
propertysosoallocated
allocatedforforsuch
such
purpose
shall
valued
at the
value
finally determined for federal
federal estate
estate tax
tax purposes."
purposes.” One
Oneofofthe
theissues
issueson
onthe
theaccounting
accounting
was whether distribution to the spouse of the decedent’s
decedent's interest
interest in a leasehold could help

so, what
what was
was its
its value.
value. The Surrogate concluded
satisfy the bequest to the spouse, and if so,

that there were issues of fact,
fact, stating
stating that
thatthe
theterminology
terminologyininthe
thewill
will"suggested
“suggestedthat
thatthe
the
final federal determination
determination is
is a starting
starting point,
point, the
the basis used to determine the value at the
time of distribution.”
distribution." The
The Court
Court also
also expressed
expressed concern
concern that
that "assignment
“assignment of the leasehold

interest may implicate
implicate the
the fiduciary's
fiduciary’s duty
dutyof
ofimpartiality
impartialitytotoall
allbeneficiaries."58
beneficiaries.”58
The Fiduciary
Director
or Officer:
Fiduciaryas
asCorporate
Corporate
Director
or Officer:

--3030 \\GSSSERVER\Data\Clients\GBF - Misc\Articles\Revised Again Morken Freidman Article.wpd
Article.wpd -- June
June12,
12,2001
2001

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=0f784ba9-511c-4997-a945-b430375bbe4d

The responsibilities
responsibilities of a fiduciary when he or she
she is
is also
alsoan
anofficer
oficer or director

which
thethe
estate
has an
pose special
problems.
The
of aacorporation
corporationin in
which
estate
hasinterest
an interest
pose special
problems.

The

vulnerability of the fiduciary extends to the conduct of a corporation, the stock of which is
controlled by
controlled
by the
theestate.59
estate.59 He may not purchase estate assets for
for his
his personal
personal use.
use. He
He

may not borrow estate funds. He
He may
may not
not pay
pay fees
fees to
to an accounting
accounting or
or legal firm
firm of which
concealment
of of
self-dealing
by by
thethe
useuse
of of
he is aa member
memberwithout
withoutcourt
courtapproval;
approval;the
the
concealment
self-dealing
dummies will
not be
dummies
will not
be countenanced.60
countenanced.6°
The fiduciary’s
fiduciary's conduct
corporation may
conduct in
in the
the managing
managing of
of the corporation
may be oppressive

overreaching as applied to the
the estate’s
estate's beneficiaries.
beneficiaries. Thus,
and constitute overreaching
Thus, in
in one
one instance,
instance,

the Appellate Division removed a trustee, where he had used his control of the corporate

the
detriment
of of
thethe
stock to make
make himself
himself president
presidentand
andpaid
paidhimself
himselfaalarge
largesalary
salarytoto
the
detriment
beneficiaries who
received
from
thethe
stock
for their
who were
weredependent
dependentupon
uponthe
theincome
income
received
from
stock
for their
supports'61
support.
fiduciary's duty to account extend not
In what circumstances does the fiduciary’s
not only
only
to the
also
to the
corporation
in which
the estate
or trust
the estate
estateorortrust,
trust,but
but
also
to the
corporation
in which
the estate
or has
trustanhas an
interest? The
trustee
argued
that
hehe
Theanswer
answerisisthat
thatititdepends.
depends.InInone
onerecent
recentcase,
case,the
the
trustee
argued
that
was not accountable for his actions in his capacity as president of a corporation, since the

trust held less than
than aa majority
majority of
of the
thecorporation’s
corporation's outstanding
outstanding shares.
shares. Both the Surrogate

and the Appellate Division disagreed, since the
the trustee
trustee "exercised
“exercised working
working control
control of
of the
the
corporation, such that he is accountable in the
the Surrogate's
Surrogate’s Court
Court for
for any
any breach
breach of
of trust,
trust,
fraud or self
self dealing
dealing which
which injures
injuresthe
thetrust
trust(citation
(citationomitted)."62
omitted).”62 At the very least, even if

a full accounting from the corporation is not required, inquiry may be made of the fiduciary
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with respect to his or her conduct as an officer of the corporation, to ascertain whether his

such
waswas
motivated
by self
to the injury
the trust
or her
herconduct
conductasas
such
motivated
byinterest,
self interest,
to theof injury
of the trust
beneficiaries.63

beneficiaries.63
should not,
not, however,
however, be
be concluded
concluded that
that because
because the
the Surrogate’s
Surrogate's Court may
It should

asas
a corporate
officer,
it necessarily
follows
that the
inquire as
as to
toaatrustee's
trustee’sactions
actions
a corporate
officer,
it necessarily
follows
that the
Surrogate can also compel the declaration of dividends by the corporation.
corporation. The
TheSecond
Second
thethe
inquiry
into into
the trustee's
role in role
managing
the
Department, recently
recentlyheld
heldthat
that
inquiry
the trustee’s
in managing
the
corporation "is
“is limited to the issues of whether there was a breach of trust or negligence,
negligence,
(citations
omitted)."64
and whether aa surcharge
surchargeshould
shouldbe
beimposed
imposedononthe
thetrustee
trustee
(citations
omitted).”64 The
Appellate Division went on to suggest that
that the
the Surrogate
Surrogatemight
mighthave
haveauthority
authorityto
torequire
require
the declaration
thethe
corporation
waswas
entirely
owned
by the
declaration ofofdividends,
dividends,where
where
corporation
entirely
owned
bytrust.
the trust.
However, in
"the
issue
of whether
dividends
should
be paid
theby the
in all
allother
othercases,
cases,
“the
issue
of whether
dividends
should
be by
paid
corporations and
is is
generally
determined
by corporate
and the
theamount
amountofofthose
thosedividends
dividends
generally
determined
by corporate
directors in their discretion, and the court is not justified in interfering absent evidence
evidence of
of
discretion
or dishonesty
on the
theofdirectors
bad faith,
faith, fraud,
fraud,clear
clearabuse
abuseof of
discretion
or dishonesty
on part
the of
part
the directors
(citations omitted). Moreover,
Moreover, aa cause
cause of
of action
action to
to compel
compel the
the declaration
declaration of
of a dividend is
of a
a derivative
of
derivative nature,
nature, belonging
belonging to
to the
the corporation
corporation (citations
(citations omitted).”65
omitted)."65
Investment Decisions:
Investment
Decisions:

example
might
be be
Co-fiduciaries may disagree
disagree on
oninvestment
investmentpolicy.
policy.AnAn
example
might
where one co-trustee is an income beneficiary, and seeks to promote investments yielding

of of
thethe
high income, while
while the
the other
other trustee
trusteewishes
wishestotoencourage
encouragegrowth,
growth,for
forthe
thebenefit
benefit
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remaindermen. Just
October 12,
remaindermen.
Justsuch
suchaa case
case was Matter of Iskyan, NYLJ ,October
12,1994,
1994,p.
p. 28,
28, col.

Ct. Nassau
Nassau Co.).
Co.). There, the individual co-trustee refused to approve an investment
3 (Sur. Ct.

by the corporate co-trustee
co-trustee of
of some
someportion
portionofoftrust
trustfunds
fundstotoprotect
protectthe
theremaindermen.
remaindermen.
The Surrogate held
funds
is is
one
which
held that
that under
underEPTL
EPTL§10-10.7,
§10-10.7,"[t]he
“[t]heduty
dutytotoinvest
invest
funds
one
which
and
discretion
and,and,
accordingly,
requires
that the
requires the
the exercise
exerciseofofjudgment
judgment
and
discretion
accordingly,
requires
that the
trustees act
because
there
were
onlyonly
two]two]
in in
act jointly
jointly [and, in
in this
thiscase,
case,unanimously
unanimously
because
there
were
selecting investments (cite omitted)."
omitted).” The
TheCourt
Courtnoted
notedthat
thatit ithad
hadauthority
authoritytotointervene,
intervene,
because of the individual co-trustees’
co-trustees' refusal to participate, and if the facts supported the

corporate co-trustee's
co-trustee’s contentions,
contentions, the
the Court
Court could
could direct
direct the
the individual
individual to
to join
join with her cotrustee and to exercise the power. The
The Court
Court also
also noted
noted that
that not
not only
only did the corporate co-

trustee have the authority
authority to come
come to the Court to solve the problem, but that indeed
indeed it had

"duty to apply to the court for directions."
a “duty
directions.”
The use by fiduciaries of an investment advisor is clearly appropriate, and in

many instances, the wisest course. As
As with
with all
all complicated estate matters,
matters, the utilization
defending your or your
your client’s
client's conduct
conduct
of experts will often pay dividends when it comes to defending

contested accounting.
accounting. Showing
on a contested
Showing the
the prudence
prudence in the choice of the investment advisor

in the first instance, and then the thorough job done by both the advisor and the fiduciary
purchases,
etc.,
can can
only only
help where
there are
in determining
determininginvestments,
investments,sales,
sales,
purchases,
etc.,
help where
there are
66
objections to investment performance.
performance.66
ThePrudent
PrudentInvestor
InvestorAct
objections
The
Act EPTL §11-2.3 expressly

permits the delegation of investment
investment powers,
powers, but,
but, of
of course,
course,the
thefiduciary
fiduciarymust
mustexercise
exercise
prudence in the
the selection
selection of
ofhis
hisor
orher
heradvisor.67
advisor.67
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Afiduciary
employ agents.
agents. While EPTL
A fiduciaryhas
has general
general authority
authority of
of a fiduciary to employ
§11-1.1 provides no explicit authorization for hiring agents, and of course a fiduciary may
§11-1.1

not delegate his or her discretionary authority, "there
“there is no prohibition against delegating
to others the power to act upon decisions
decisions he
As one
one Court
Court held,
held, “[a]
"[a] fiduciary
fiduciary
he has
has made."68
made.”68 As

can employ agents
agents to
to do
dowork
workhe
helegitimately
legitimatelycannot
cannotdo
dohimself
himself.... . . . the facts in
in each
each
estate will determine
determine whether
whether or
or not
not the
theretention
retentionofofagents
agentsisiswarranted."69
warranted.”69
As with the investment advisor, the employment of other professionals as to

complicated or technical
technical matters
matters may
may serve
serve the
theestate
estatewell,
well,and
andassist
assistininprotecting
protectingthe
the
fiduciary in the event of a contested accounting.
accounting.
thethe
employment
of of
Moreover, it is
is the
theauthors'
authors’experience
experiencethat,
that,atattimes,
times,
employment
agents by multiple fiduciaries who find themselves unable to agree is helpful in easing the
owns
commercial
real
estate,
a a
administration of
of the
the estate.
estate.For
Forexample,
example,if ifthe
theestate
estate
owns
commercial
real
estate,
thethe
nature
of of
thethe
professional managing agent
agent may
maynot
notonly
onlybe
benecessary
necessarybecause
becauseofof
nature
care
assets, but such may
may also
also help
help avoid
avoid conflicts
conflictsbetween
betweenthe
thefiduciaries.
fiduciaries.OfOfcourse,
course,
care
involved
and
to avoid
anyany
over-delegation
of of
must be
be taken
taken by
bythe
thefiduciaries
fiduciariestotostay
stay
involved
and
to avoid
over-delegation
authority which might amount to an abdication of fiduciary responsibility.
responsibility.

Conclusion:
Conclusion:

It has
has been
been asked,
asked, perhaps
perhaps rhetorically,
rhetorically, “Who
"Who then is the
the faithful
faithful and
and sensible
sensible
70
.?70
steward ..
Judge Cardozo gave
trustee
is held
to to
. . .?”
gave one,
one, now
nowclassic,
classic,answer:
answer:"A “A
trustee
is held

something stricter
market place.
place. Not honesty alone, but the punctilio
something
stricter than the morals of the market
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of of
behavior.
As to
therethere
has has
of an
an honor
honor the
themost
mostsensitive,
sensitive,isisthen
thenthe
thestandard
standard
behavior.
Asthis
to this
developed a tradition that is unbending and inveterate.""
inveterate.”71
Stating these principles and applying them are of
of course
course two
twodifferent
diferent things.
things.

For the fiduciary with
with multiple
multiple hats,
hats, or
or in
inconflict
conflictwith
withother
otherfiduciaries,
fiduciaries,ororininestates
estateswith
with
beneficiaries who have very differing
differing interests,
interests, and
and for
forthe
theattorney
attorneycalled
calledinintotoassist
assistinin
fiduciary
or or
such cases, applying
applying these
theseprinciples
principlesrequires
requiresaaparticular
particularsensitivity.
sensitivity.The
The
fiduciary
attorney should always err
err on
on the
the side
side of
of caution
cautionand
andbe
bewilling,
willing,ififnecessary,
necessary,totodecline
decline
When
in doubt,
applyapply
to thetoCourt
for for
qualification or
or turn
turndown
downthe
therepresentation.
representation.
When
in doubt,
the Court
assistance!
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1.
1.

See, e.g., Matter of Flasterstein, 27 Misc. 2d 326, 210 N.Y.S.2d 307
307 (Sur.
(Sur. Ct.
Ct.
Kings Co. 1960).

2.
2.

Dep't 1992); see,
Matter of Marsh, 179 A.D.2d
A.D.2d 578,
578, 578
578 N.Y.S.2d
N.Y.S.2d 911
911(1st
(1st Dep’t
see,
Warren's Heaton on Surrogates'
generally, Warren’s
Surrogates’ Courts,
Courts, §33.02[5][I].
§33.02[5][I].

3.
3.

Matter of Brandman, NYLJ, November 15, 1999, p. 29, col. 3 (Sur. Ct. Kings. Co.
1999).

4.
4.

See, e.g.,
e.g.,Matter
Matterof
ofMergentime,
Mergentime,155
155Misc.
Misc.2d
2d502,
502,503,
503,588
588N.Y.S.2d
N.Y.S.2d736
736(Sur.
(Sur.
Ct. Westchester Co. 1992).

5.
5.

Matter of Brandman, supra. NY State Bar Association, Committee on
Professional Ethics, opinion No.
No.512.
512.

6.
6.

11 A.D.2d 555, 199 N.Y.S.2d 958 (3d Dep't
11
Dep’t 1960).
1960).

7.
7.

NY State Bar Association, Committee on Professional Ethics, opinion No.
No.512.
512.

8.
8.

Matter of Hof, 102 A.D.2d 591,478 N.Y.S.2d 39 (2d Dep't
Dep’t 1984).
1984).

9.
9.

Matter of Flasterstein, supra.

10.
10.

See Matter of Birnbaum, 118 Misc. 2d 267, 460 N.Y.S.2d
N.Y.S.2d 706
706 (Sur.
(Sur. Ct.
Ct. Monroe
Monroe
Co. 1983).

11.
11.

See Green v. Green, 47 N.Y.2d 447, 418 N.Y.S.2d 379 (1979).

12.
12.

Matter of Belfer, NYLJ, March 12, 1985 (Sur. Ct Nassau Co.) (citing EC 5-15).
5-15).

13.
13.

See Matter of Schrauth, 249 App. Div. 847, 292 N.Y.S. 925
925 (2d
(2d Dep't
Dep’t 1937)
1937)
["there can be no such retainer as an attorney for an estate"];
[“there
estate”]; Matter of Scanlon,
Scanlon,
2 Misc. 2d 65, 69 150 N.Y.S.2d 511 (Sur. Ct. Kings Co. 1956).
1956).

14.
14.

Ordover and Gibbs, Fiduciaries, Attorneys and Duty to Beneficiaries,
Beneficiaries, NYLJ,
NYLJ,
February 25, 1999, p. 3, col 1.

15.
15.

See, e.g., Matter of Community Service Society, NYLJ, November 14, 1997, p.
26, col. 2 (Sur. CT. New York Co.); Matter
Matterof
ofBaker,
Baker,139
139Misc.
Misc.2d
2d573,
573,528
528
N.Y.S.2d 470 (Sur. Ct. Nassau Co. 1988).

16.
16.

Cf., ACTEC, Commentaries on the Model Rules of Professional
Professional Conduct
Conduct [3d
[3d
Ed.],
Ed.], (1999), p. 57, which provide: "The
“Thelawyer
lawyerfor
forthe
thefiduciary
fiduciaryowes
owessome
some
duties to the beneficiaries of the fiduciary estate
estate although
although he
he or
or she
she does
does not
not
represent them ...
.... Some courts have characterized the beneficiaries of a
fiduciary estate as derivative or secondary clients of the lawyer for the fiduciary."
fiduciary.”
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17.
17.

Abolition of the so-called attorney/fiduciary exception
exception to
to the
the attorney/client
attorney/client
privilege is the subject of proposed legislation, sponsored by, among others, the
New York State Bar Association.
Association.

18.
18.

See, New York State Bar Association, Committee On Professional
Professional Ethics,
Ethics,
Opinion No. 512, supra.

19.
19.

New York State Bar Association, Committee on Professional Ethics, Opinion No.
649 (1993); Bar Association of Nassau County Committee on
on Professional
Professional
Ethics, Opinion No. 97-10.

20.
20.

NYLJ, Dec. 30, 1999, p.
p. 25,
25,col.
col.4,
4,(Sur.
(Sur.Ct.
Ct.New
NewYork
YorkCo.
Co.1999).
1999).

21.
21.

Matter of Clarke, 12 N.Y.2d 183, 237, 188 N.E.2d 128, 237 N.Y.S.2d 694 (1962);
(1962);
Matter of Bond & Mortgage Guarantee Co., 303 N.Y. 423,
423, 103
103 N.E.2d
N.E.2d 721
721
(1951).

22.
22.

Matter of Abrams, 62 N.Y.2d 183, 199, 476 N.Y.S.2d 494 (1984).

23.
23.

See Matter of Kelly, 23 N.Y.2d 368, 378, 296 N.Y.S.2d 937
937 (1968).
(1968).

24.
24.

Matter of Abel, NYLJ, October 23, 1992, p. 26, col 3. (Sur. Ct. Nassau
Nassau Co.).
Co.).

25.
25.

See Matter of Winston, 214 A.D.2d
A.D.2d 677,
677, 625
625 N.Y.S.2d
N.Y.S.2d 927
927 (2d
(2d Dep't
Dep’t 1995)
1995) ["An
["An
attorney who engages in misconduct by violating the Disciplinary Rules is not
entitled to legal fees for any services rendered."]; Matter of Klenk,
Klenk, 204
204 A.D.2d
A.D.2d
640, 612 N.Y.S.2d 220 (2d Dep't
Dep’t 1994).

26.
26.

Matter of Sackler, NYLJ, May 16, 1989 (Sur. Ct. Nassau Co.)

27.
27.

See also, Matter of Brandman, supra, which held that ifif aa conflict
conflict is
is actual
actual and
and
not just potential, and if it is of a substantial nature, "dual
representation
is
“dual representation is
prohibited even if the parties consent ..."
...”

28.
28.

NYLJ, June 11, 2001, p.
p. 34,
34, col.
col. 11 (Sur. Ct. Nassau Co. 2001)

29.
29.

See ACTEC, Engagement Letters; A Guide for Practitioners (June,
(June, 1999).
1999).

30.
30.

Simon's NY Code of Professional Responsibility Annotated,
Simon’s
Annotated, [1998
[1998 ed.],
ed.], DR
DR 55105, p. 238.

31.
31.

This particular recommendation is problematic, as is
is the
the second
second
recommendation in item 3. The
Theauthors
authorsbelieve
believethat
thatsuch
suchshould
shouldbe
be
enforceable, at least in most cases.

32.
32.

See Matter
Matterof
ofLeopold,
Leopold,259
259N.Y.
N.Y.274
274(1932);
(1932);Matter
MatterofofBulova,
Bulova,60
60Misc.
Misc.2d
2d151,
151,
301 N.Y.S.2d 1008 (Sur. Ct. New York Co. 1969).
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33.

EPTL §10-10.7

34.
34.

Matter of Murphy, 185 A.D.2d 819, 587 N.Y.S.2d 846 (2d Dep't
Dep’t 1996).
1996).

35.
35.

As anticipated, the fourth co-executor did
did seek
seek to
to surcharge
surcharge her
her co-executors
co-executors as
as
a result of the sales which did take place. See
SeeMatter
MatterofofMurphy,
Murphy,NYLJ,
NYLJ,
September 15, 1999, p. 32, col. 5 (Sur. Ct. Richmond Co.)
Co.)

36.
36.

See, e.g., Matter of Riker, NYLJ, March 10, 1982, p. 12, col. 5; Matter
Matter of
of
Langdon, 154 Misc. 252, 277 N.Y.S. 581 (Sur. Ct. Westchester Co. 1935);
1935); see
see
generally, Roth, Multiple Fiduciaries And Their Powers, NYLJ, April 25, 1982, p.
1, col. 1; Cf., Matter of Rubin,
Rubin, 143 Misc. 2d 303, 540 N.Y.S.2d 944 (Sur. Ct.
Nassau Co. 1989).

37.
37.

Cf., Matter of Martin, 29 Misc. 2d 271, 215 N.Y.S.2d 278 (Sur. Ct. Kings Co.
1961).

38.
38.

Matter of Duell, supra.

39.
39.

See Matter of Martin, 29 Misc. 2d 271, 215 N.Y.S.2d 278 (Sur. Ct.
Ct. Kings
Kings Co.
Co.
1961); Matter of Philippe, 37 Misc. 2d 893, 235 N.Y.S.2d 594 (Sur. Ct. New York
Co. 1962).

40.
40.

Formerly this subdivision only authorized a proceeding where the dispute
concerned the custody of money or other property of the estate
estate committed
committed to
to
them.

41.
41.

Matter of De Beixedon, 262 N.Y. 168 (1933).

42.
42.

Matter of Ryan, 291 N.Y. 376, 52 N.E.2d 909 (1943); Meinhard v. Salmon, 249
N.Y. 458 (1928).

43.
43.

See Matter
Matterof
ofRothko,
Rothko,43
43N.Y.2d
N.Y.2d305,
305,401
401N.Y.S.2d
N.Y.S.2d449
449(1977).
(1977).

44.
44.

Matter of Rothko, supra, at 318.

45.
45.

Turano & Radigan, Estate Administration, p. 406.
406.

46.
46.

Matter of Rothko, supra.

47.
47.

See Birnbaum
Birnbaumv.v.Birnbaum,
Birnbaum,117
117A.D.
A.D.2d
2d409,
409,503
503N.Y.S.2d
N.Y.S.2d451,
451,(4th
(4th Dep't
Dep’t
1986).

48.
48.

Matter of Scarborough Properties, 25 N.Y.2d 553, 307 N.Y.S.2d 641, 225 N.E.2d
761 (1969).
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49.
49.

See Matter of Tuttle, 4 N.Y.2d 159, 173 N.Y.S.2d 279,
279, 149
149 N.E.2d
N.E.2d 715
715 (1958)
(1958)
[court-approved payment of accounting fees to executor/trustee]; In re
Rosenberg's Will, 165 Misc. 92, 2 N.Y.S.2d 300 (Sur. Ct. Richmond Co. 1937)
1937)
[removal denied where trustees relied on informal advice of Surrogate in
exceeding their investment powers]; IIA Scott on Trusts §170.7 (4th ed. 1987);
1987);
Bogert, The Law of Trusts and Trustees, §543 (rev. 2d ed., 1991 cum. pocket
pocket
part at 55) ["Court approval of an otherwise disloyal transaction will relieve the
trustee of liability"].

50.
50.

Matter of Ridings, 297 N.Y. 417, 79 N.E.2d 735 (1948); Matter of Durston, 297
N.Y. 64, 74 N.E.2d 310 (1947); Matter of Roche, 259 N.Y. 458 (1932); Matter of
Longs, 197 Misc. 678, 93 N.Y.S.2d 115 (Sur. Ct. Broome
Lonas,
BroomeCo.
Co.1949).
1949).

51.
51.

O'Hayer v. de St. Aubin, 30 A.D.2d 419, 293 N.Y.S.2d 147
O’Hayer
147 (2d
(2d Dep't
Dep’t 1968).
1968).

52.
52.

Baron, Self-dealing Trustees and the Exoneration Clause: "Can
“Can Trustees Ever
Profit from Transactions Involving Trust Property?, 72 St. John's
John’s L. Rev. 43.

53.
53.

O'Hayer v. De St. Aubin, supra, citing, Scott On Trusts (3rd ed) § 222.3,
O’Hayer
222.3, p.
p. 1777;
1777;
See Matter of Lawrence, 242 A.D.2d
A.D.2d 416;
416; 662
662 N.Y.S.2d
N.Y.S.2d 36
36 (1S
(1st Dep't
Dep’t 1997).
1997).

54.
54.

Matter of Amaducci, NYLJ, November 2, 1999, p. 36, col. 4 (Sur. Ct.
Westchester Co.).

55.
55.

Matter of Rothko, supra; Matter of Hirschhorn, supra.

56.
56.

Matter of Rappaport, supra at 451.

57.
57.

See Matter of Blazer, NYLJ, July 22, 1992, p. 26 col. 3 (Sur. Ct. Nassau Co.).
Co.).

58.
58.

Matter of Allen, File No. 284129, Dec. No.
No. 733, October 7, 1999 (Sur. Ct.
Nassau Co.).

59.
59.

Matter of Soss,
Soss, 71
71 N.Y.S.2d 23, 1947 N.Y. Misc. Lexis 2498 (Sur. Ct. New York
Co. 1947).

60.
60.

Matter of Tuttle, 4 N.Y.2d 159, 173 N.Y.S.2d 279 (1958).
(1958).

61.
61.

st Dep't
N.Y.S. 893
893 (1
(12Matter of Hirsch, 116 A.D. 367,
367, 101
101 N.Y.S.
Dep’t 1906).
1906).
Matter of Scuderi, 247 A.D.2d 392, 667 N.Y.S.2d 913 (2d Dep't
Dep’t 1998);
1998); see
see also
also
Matter of Steinberg, 153 Misc. 339, 274 N.Y.S. 914 (Sur. Ct. Kings Co. 1934).

62.
62.

63.
63.

Matter of Shehan, 285 A.D.
Dep't 1955).
A.D. 785,
785, 141
141 N.Y.S.2d
N.Y.S.2d439
439(4th
(4th Dep’t

64.
64.

Matter of Goerler, 227 A.D.2d 479, 642 N.Y.S.2d 923 (2d Dep't
Dep’t 1996).
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65.
65.

Matter of Goerler, supra at 480-481; see also Matter of Cashman, 14 N.Y.2d
426, 252 N.Y.S.2d 447 (1964).

66.
66.

See, e.g., Matter of Marshak, NYLJ, August 11, 1994, p. 23, col.
col. 44 (Sur. Ct. New
York Co.).

67.
67.

See Matter of Younker, 174 Misc. 2d 296, 663 N.Y.S.2d 946
946 (Sur.
(Sur. Ct.
Ct. New
New York
York
Co. 1997); see also Matter of Axe, 132 Misc. 2d 137, 502 N.Y.S.2d 943
943 (Sur.
(Sur. Ct.
Ct.
Westchester Co. 1986).

68.
68.

Warren's
Warren’s Heaton
Heaton on
on Surrogates'
Surrogates’ Courts,
Courts, §61.01[5].
§61.01[5].

69.
69.

Matter of Grace, 62 Misc. 2d 51, 57, 308 N.Y.S.2d 33 (Sur. Ct. Nassau
Nassau
affd, 35
Co.1970), aff’d,
35A.D.2d
A.D.2d783,
783,315
315N.Y.S.2d
N.Y.S.2d816
816(2d
(2dDep't
Dep’t1970).
1970).

70.
70.

Luke 12:42, New American Standard Bible.

71.
71.

Meinhard v. Salmon, 249 N.Y. 458, 464 (1928).
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