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Treasury Ties Bailout Funds

Treasury Ties Bailout Funds
to Limits on Executive Pay
to Lim its on Executive Pay
In
Treasury announced
announcedthat
thatititwould
would make
make capital
capital investments
investmentsininfinancial
financial institutions
institutions in
in order
In October
October 2008,
2008, Treasury
order to
to
stabilize
financial system.
Program included
included limited
limited restrictions
stabilize the
the financial
system. The
The Capital
Capital Purchase
Purchase Program
restrictions on
on executive
executive
compensation
for participating
of
compensation for
participating financial
financialinstitutions.1
institutions.1On
OnFebruary
February4,4,2009,
2009,Treasury
Treasuryannounced
announced aa new
new set
set of
executive
guidelines applicable
applicable to
to companies
companies receiving
receiving government
government funds.
funds.2
2 This
executive compensation
compensation guidelines
This announcement
announcement
comes
on the
the heels
heels of
of an
an increasing
increasing number
number of
of press
reports and
and public
public outcries
at bailed
bailed out
out
comes on
press reports
outcries over
over excesses
excesses at
institutions.
A
lavish
retreat
for
AIG
employees
angered
politicians
and
the
public
alike.
According
to
institutions. A lavish retreat for AIG employees angered politicians and the public alike. According to
Congressman
Mark Souder,
Souder,the
theAIG
AIG retreat
retreat represented
represented“unbridled
“unbridled greed.”
greed.”3
to growing
growing
3 In
Congressman Mark
In late
late fall,
fall, in
in response
response to
pressure
from politicians
politicians and
the public,
public, executives
executives at
at many
many of
of the
the world’s
world’s largest
financial institutions
pressure from
and the
largest financial
institutionsannounced
announced
they
of
they would
would forego
forego their
their2008
2008bonuses.4
bonuses.4 Finally,
Finally,ininearly
early2009,
2009,amidst
amidstcontroversy
controversyover
overplanned
planned purchases
purchases of
corporate
jets, stadium
stadium sponsorships,
sponsorships,lavish
lavishoffice
office renovations
renovations and
and employee
employeeconferences
conferencesinin“sinful”
“sinful” destinations
corporate jets,
destinations
like
the government
government took
took action.
action. Realizing
limitations were
like Las
Las Vegas,
Vegas, the
Realizing that
that the
the existing
existing compensation
compensation limitations
were inadequate
inadequate
to
quell
public
upset,
required
too
few
limitations
on
the
use
of
public
funds
and,
according
to
President
to quell public upset, required too few limitations on the use of public funds and, according to President Obama,
Obama, aa
growing
sense
that
“executives
[are]
being
rewarded
for
failure,”
Treasury
announced
extensive
prohibitions
growing sense that “executives [are] being rewarded for failure,” Treasury announced extensive prohibitions on
on
executive
compensation.
executive compensation.
The
new guidelines
guidelines only
The new
only apply
apply to
tofinancial
financialinstitutions
institutionsthat
thatreceive
receivegovernment
governmentassistance
assistanceto
toaddress
address the
the current
current
financial
institutions that
financial crisis.
crisis. The
Theguidelines
guidelinesare
are not
not retroactive.
retroactive. The
Theguidelines
guidelinesdistinguish
distinguishbetween
between those
those institutions
that
receive
“exceptional financial
financial recovery
that participate
participate in
in any
generally available
capital
receive “exceptional
recovery assistance”
assistance” and
and those
those that
any generally
available capital
access
program. The
to “ensure
compensation of
of top
top executives
in the
access program.
The new
new guidelines
guidelines are
are intended
intended to
“ensure that
that the
the compensation
executives in
the
financial
community
is
closely
aligned
not
only
with
the
interests
of
shareholders
and
financial
institutions,
financial community is closely aligned not only with the interests of shareholders and financial institutions, but
but
with
companies.”
with the
the taxpayers
taxpayers providing
providingassistance
assistance to
to those
those companies.”

Financial
Financial Institutions
Institutions Receiving
Receiving “Exceptional
“Exceptional Financial
Financial Recovery
Recovery Assistance”
Assistance”
The
new guidelines
guidelines provide
provide that
that senior
senior executives
executivesmay
maynot
not receive
receive more
more than
than $500,000
$500,000 total
total annual
The new
annual
compensation.
Any
additional
compensation
for
senior
executives
in
excess
of
the
$500,000
limit must
compensation. Any additional compensation for senior executives in excess of the $500,000 limit
must be
be made
made
in
restricted
stock
or
similar
long-term
incentive
arrangements,
and
the
restricted
stock
cannot
be
cashed
in until
until
in restricted stock or similar long-term incentive arrangements, and the restricted stock cannot be cashed in
(1)
has repaid
repaid the
the government
government (including
(including repayment
of the
contractual dividend
dividend payments
(1) the
the company
company has
repayment of
the contractual
payments accruing
accruing
on
Treasury securities)
securities) or
or (2)
to which
which the
on Treasury
(2) after
after aa specified
specified period
period according
according to
tofactors
factorssuch
such as
as the
the degree
degree to
the company
company
has
repaid the
the government,
government, protected
protected taxpayer
taxpayer interests,
interests, and
and met
met lending
lending and
and stability
stability standards.
has repaid
standards.

1
For aasummary
summary of
of the
the executive
executive compensation
compensation limitations
limitations contained
1 For
contained in
inthe
the original
originalCapital
CapitalPurchase
PurchaseProgram,
Program,please
please see
see our
our alert
alert at
at
http://www.mofo.com/news/updates/files/14549.html.
http://www.mofo.com/news/updates/files/14549.html.
2
SeeTreasury’s
Treasury’srelease,
release,
availableatathttp://www.treasury.gov/press/releases/tg15.htm.
http://www.treasury.gov/press/releases/tg15.htm.
2 See
available
3
Brian Ross
Rossand
andTom
TomShine,
Shine,After
Afterthe
theBailout,
Bailout,AIG
AIG Execs
ExecsHead
Headto
toCalifornia
California Resort,
ABC News
Newsavailable
available at
at
3 Brian
Resort, ABC
http://abcnews.go.com/Blotter/Story?id=5973452.
http://abcnews.go.com/Blotter/Story?id=5973452.
4
Wall Street
StreetFirms
Firms Pressured
Pressuredto
toForego
Forego2008
2008Bonuses,
Bonuses,CNBC.com
CNBC.com
availableatathttp://www.cnbc.com/id/27788429.
http://www.cnbc.com/id/27788429.
4 Wall
available
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Many
“say on
on pay”
pay” for
for
Many investors
investors in
in companies
companies from
from Coca-Cola
Coca-Cola to
to IBM
IBMalready
alreadyhave
haverequested
requested aa so-called
so-called “say
shareholders.
Consistent
with
these
“say
on
pay”
proposals,
the
guidelines
require
that
a
company
receiving
shareholders. Consistent with these “say on pay” proposals, the guidelines require that a company receiving
exceptional
must submit
submit both
both the
the senior
senior executive
executive pay
pay structure
structure and
and an
an explanation
explanation of
of how
how
exceptional assistance
assistance must
compensation
is tied
tied to
to “sound
“sound risk
risk management”
to aa non-binding
non-binding shareholder
resolution.
compensation is
management” to
shareholder resolution.

Unlike
programs, such
suchas
asthose
thosefor
forCiti,
Citi,AIG
AIG and
and Bank
Bank of
of America,
America, which
which
Unlike with
withprevious
previousexceptional
exceptionalassistance
assistance programs,
only
clawback for
for the
only provide
provide for
foraa clawback
clawback for
forthe
thetop
topfive
fivesenior
seniorexecutives,
executives,these
these guidelines
guidelines impose
impose a
a clawback
the next
next
twenty
as well.
well. The
incentive
twenty senior
senior executives
executives as
The company
company must
must implement
implementprovisions
provisionsto
toclaw
clawback
backbonuses
bonuses and
and incentive
compensation
from these
executivesifif the
the executives
executives are
arefound
foundto
tohave
haveknowingly
knowingly engaged
engagedin
in providing
providing
compensation from
these executives
inaccurate
information
relating
to
financial
statements
or
performance
metrics
used
to
calculate
their own
own
inaccurate information relating to financial statements or performance metrics used to calculate their
incentive
incentive compensation.
compensation.
The
the ban
ban on
on golden
golden parachutes
parachutesfor
for senior
senior executives
executivesfrom
from the
the top
top five
five senior
The guidelines
guidelines also
also expand
expand the
senior executives
executives
to
top ten
ten senior
senior executives.
executives. In
guidelines
to the
the top
In addition,
addition, the
the next
next twenty-five
twenty-fiveexecutives
executives are
are prohibited
prohibited under
under the
the guidelines
from
from receiving
receivingany
anygolden
goldenparachute
parachute payment
payment greater
greater than
than one
one year’s
year’s compensation.
compensation.

Finally,
pulled from
guidelines require
require the
the board
board of
of directors
directors of
of the
Finally, in
inaa move
move that
that seems
seems pulled
from the
the headlines,
headlines, the
the guidelines
the
institution
to
adopt
a
luxury
expenditures
policy.
The
policy
must
be
company-wide
and
address
expenditures
for
institution to adopt a luxury expenditures policy. The policy must be company-wide and address expenditures for
aviation
services,
office
and
facility
renovations,
entertainment
and
holiday
parties,
and
conferences
and
events.
aviation services, office and facility renovations, entertainment and holiday parties, and conferences and events.
In
In addition,
addition, the
the chief
chief executive
executive officer
officermust
must provide
provideaa certification
certificationfor
forexpenditures
expendituresthat
thatcould
couldbe
be viewed
viewed as
as
excessive
or luxury
luxury expenditures.
excessive or
expenditures. Treasury
Treasury notes,
notes, however,
however, that
that the
the policy
policyisisnot
notintended
intendedto
tocover
coverreasonable
reasonable
expenditures
and measures
measurestied
tied to
to the
the company’s
company’s normal
normal business
operations, including
including sales
staff
expenditures and
business operations,
sales conferences,
conferences, staff
development,
and
reasonable
performance
incentives.
However,
there
are
no
objective
guidelines
that
might
development, and reasonable performance incentives. However, there are no objective guidelines that might help
help
distinguish
could be
be viewed
viewed as
as“excessive
“excessiveor
orluxury
luxury expenditures.”
expenditures.” As
As with
distinguish which
whichexpenses
expenses could
with most
most subjective
subjective
determinations,
by
determinations, itit is
is all
allin
inthe
theeye
eye of
ofthe
thebeholder
beholder and
and lately
latelythe
the beholders
beholders (American
(Americantaxpayers)
taxpayers) are
are outraged
outraged by
expenses
that they
they view
view as
lavish.
expenses that
as lavish.

Guidelines
for Generally
Guidelines for
Generally Available
Available Capital
CapitalAccess
Access Program
Program
Unlike
the guidelines
guidelines for
only
Unlike the
the guidelines
guidelinesdiscussed
discussed above,
above, the
for generally
generally available
availablecapital
capitalaccess
access programs
programs are
are only
proposals
at
this
time,
and
will
be
subject
to
a
short
public
comment
period.
The
proposed
guidelines
limit
total
proposals at this time, and will be subject to a short public comment period. The proposed guidelines limit total
senior
executive
annual
compensation
to
a
cap
of
$500,000,
plus
restricted
stock.
However,
this
provision
may
senior executive annual compensation to a cap of $500,000, plus restricted stock. However, this provision may
be
waived by
by fully
fully disclosing
and, if
if requested,
non-binding “say
“say on
on pay”
pay”
be waived
disclosing the
the compensation
compensation arrangements
arrangements and,
requested, aa non-binding
shareholder
resolution. Any
shareholder resolution.
Any firm
firmparticipating
participatinginina afuture
futurecapital
capitalaccess
accessprogram
programmust
mustreview
reviewand
and disclose
disclose the
the
reasons
why the
the senior
senior executive
executive and
“excessive
reasons why
and other
other employee
employee compensation
compensation arrangements
arrangements do
do not
not encourage
encourage “excessive
and
unnecessaryrisk
risk taking.”
taking.” The
same clawback
clawback provisions
provisions applicable
applicable
and unnecessary
Theguidelines
guidelinesimpose
imposeon
onthese
these companies
companies the
the same
to
companies
receiving
exceptional
assistance
they
are
applicable
to
the
top
twenty-five
senior
executives.
to companies receiving exceptional assistance they are applicable to the top twenty-five senior executives.

In
year’s
In addition,
addition, the
the top
top five
fivesenior
seniorexecutives
executivesmay
maynot
notreceive
receiveany
anygolden
goldenparachute
parachute payment
payment greater
greater than
than one
one year’s
compensation
is is
expanded
compensation this
this
expandedfrom
fromthe
theexisting
existinggenerally
generallyavailable
availableprograms
programs which
which limit
limitthe
thepayments
payments only
only to
to
the
top three
three senior
senior executives.
executives. The
the top
The guidelines
guidelines require
require that
that institutions
institutionsreceiving
receivingany
anygeneral
generalassistance
assistance
implement
that required
required of
of companies
receiving exceptional
implement aa luxury
luxury expenditures
expenditures policy
policythat
thatisisthe
thesame
same as
as that
companies receiving
exceptional
assistance.
The
existing
government
programs
do
not
contain
a
similar
requirement.
assistance. The existing government programs do not contain a similar requirement.

Compliance
Compliance
The
new restrictions
restrictions will
will not
The new
notapply
applyretroactively
retroactivelytotoexisting
existinginvestments
investmentsorortotoprograms
programsthat
thathave
have already
already been
been
announced,
such as
as the
theCapital
Capital Purchase
PurchaseProgram
Program and
andthe
theTerm
TermAsset-Backed
Asset-BackedSecurities
SecuritiesLoan
LoanFacility.
Facility. It
It is
announced, such
is
important
is no
no mechanism
mechanism or
or procedure
procedure currently
currently in
in place
for enforcing
important to
to note
note that
that there
there is
place for
enforcing any
any of
of these
these
restrictions.
restrictions. Rather,
Rather, the
the chief
chief executive
executive officers
officersofofcompanies
companiesthat
that have
have received,
received, or
or do
do receive,
receive, government
government
assistance
must
provide
annual
certifications
that
their
institutions
have
“strictly
complied”
with statutory,
assistance must provide annual certifications that their institutions have “strictly complied” with
statutory,
Treasury
and contractual
contractual restrictions
restrictions on
Treasury and
on executive
executive compensation.
compensation. The
The compensation
compensation committees
committees of
of these
these
institutions
institutions must
must explain
explainhow
howthe
thecompensation
compensationarrangements
arrangements for
for senior
senior executives
executives do
do not
not encourage
encourage
2
2
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unnecessary
risk-taking. Again,
in place
place for
for submitting
submitting or
or filing
filing these
unnecessary risk-taking.
Again, however,
however, there
there is
is no
no mechanism
mechanism in
these
certifications
or
explanations.
certifications or explanations.

Long-term
Long-term Reforms
Reforms
Treasury’s
notedthat
that“it
“it is
is not
serious effort
effort to
to both
how company-wide
company-wide
Treasury’s release
release noted
not too
too early
early to
to begin
begin a
a serious
both examine
examine how
compensation
strategies at
at financial
financial institutions
institutions .. .. .. may
excessive risk-taking
risk-taking .. .. .. and
to begin
compensation strategies
may have
have encouraged
encouraged excessive
and to
begin
developing
model
compensation
policies
for
the
future.”
Along
these
lines,
Treasury
suggested
the
following
developing model compensation policies for the future.” Along these lines, Treasury suggested the following
steps:
steps: (1)
(1) aa joint
jointeffort
effortby
bythe
theSecretary
Secretaryofofthe
theTreasury
Treasuryand
andthe
the Chairman
Chairman of
ofthe
theSecurities
Securities and
and Exchange
Exchange
Commission
to
require
compensation
committees
of
all
companies
(not
limited
to
those
receiving
Commission to require compensation committees of all companies (not limited to those receiving government
government
assistance)
to review
review and
disclose executive
executive and
certain employee
(2)
assistance) to
and disclose
and certain
employee compensation
compensation arrangements;
arrangements; (2)
implementation
that top
top executives
executives at
at financial
financial institutions
institutions hold
implementation of
of compensation
compensation requirements
requirements that
hold stock
stock in
in those
those
companies
for several
years after
after the
the award
award before
before the
cashed out
out in
in order
order to
to encourage
recipients to
companies for
several years
the stock
stock can
can be
be cashed
encourage recipients
to
take
long-term perspective
perspective and
and focus
focus on
oncreating
creatingeconomic
economicvalue;
value;and
and(3)
(3)implementation
implementation of
of “say
“say on
on pay”
pay”
take aa long-term
resolutions,
resolutions, giving
givingshareholders
shareholders aa non-binding
non-bindingvoice
voiceon
onthe
thelevels
levelsand
and structures
structures of
of executive
executive compensation.
compensation.

Conclusion
Conclusion
Treasury
will hold
which will
Treasury will
holdaaconference
conference on
on executive
executive compensation,
compensation, which
willseek
seekto
toestablish
establish “best
“best practices
practices and
and
guidelines
arrangements.” There
are increasing
increasing calls
calls for
for “say
“say on
on pay”
pay”
guidelines on
on executive
executive compensation
compensation arrangements.”
There also
also are
requirements
at various
various companies,
companies,both
bothwithin
within and
andoutside
outsideofofthe
thefinancial
financialindustry.
industry. In
In the
first quarter
requirements at
the first
quarter of
of 2008,
2008,
investors
at
some
100
companies
have
asked
for
a
“say
on
pay.”5
5
investors at some 100 companies have asked for a “say on pay.”

Thus
far, the
dialogue on
on executive
executive compensation
compensationat
atfinancial
financial institutions
institutions has
has been
beeninformed
informedprincipally
principally by
by
Thus far,
the dialogue
visceral
to declining
declining stock
prices and
and continued
continued financial
financial instability.
instability. However,
visceral reactions
reactions to
stock prices
However,there
therehas
hasbeen
been (on
(on aa
relative
significantly less
relative basis)
basis) significantly
less discussion
discussion regarding
regarding the
the role
role of
of boards
boards of
of directors
directors and
and compensation
compensation committees
committees
that
to date
date been
been charged
chargedwith
with making
making compensation
compensation decisions
decisions in
in an
exercise of
of their
their business
judgment.
that have
have to
an exercise
business judgment.
Moreover,
beenrelatively
relatively little
little attention
executive officers
officers and
Moreover, there
there has
has been
attention paid
paid to
to the
the existing
existing burdens
burdens placed
placed on
on executive
and
directors
of
reporting
issuers,
especially
in
a
post-Sarbanes-Oxley
world.
More
and
more,
executive
directors of reporting issuers, especially in a post-Sarbanes-Oxley world. More and more, executive officers
officers are
are
required
to make
make very
very difficult
difficult decisions,
required to
decisions, including
includingdecisions
decisions regarding
regarding financial
financialreporting,
reporting,accounting
accountingestimates,
estimates,
accounting
policies, valuation
write downs,
while they
accounting policies,
valuation of
of assets,
assets, write
downs, etc.,
etc., while
they are
are subject
subject to
to more
more scrutiny
scrutiny and
and more
more risk
risk as
as
a
result of
of their
their choices.
choices. Given
of shareholder
shareholderlitigation
litigation and
and other
other litigation
litigation and
liability concerns,
a result
Given the
the prospect
prospect of
and liability
concerns,
their
become fraught
fraught with
with risk.
risk. This
their determinations
determinations become
Thismay
mayinhibit
inhibittheir
theirdesire
desiretototake
takerisk
riskand
andmay
maylead
lead them
them to
to be
be
more
they otherwise
otherwise would
would be.
more conservative
conservative than
than they
be. Senior
Seniorexecutives
executives at
at public
publiccompanies
companies already
already find
findthat
thatas
as aa
result
of being
may be
be limited—given,
limited—given, in
result of
being public
public reporting
reportingcompanies,
companies, their
theirbusiness
business choices
choices may
in part,
part, earnings
earnings
pressure
and
the
need
to
respond
to
many
constituencies
(including
research
analysts,
large
institutional holders,
pressure and the need to respond to many constituencies (including research analysts, large institutional
holders,
aggressive
hedgefund
fund holders,
holders, shareholders,
shareholders,etc.).
etc.). With
With Sarbanes-Oxley
also came
camesignificant
significant limitations
limitations on
aggressive hedge
Sarbanes-Oxley also
on
executive
compensation arrangements
arrangementsand
andincreased
increasedliability
liabilityfor
for executive
executiveofficers.
officers. ItIt is
court of
of
executive compensation
is not
not clear
clear that
that the
the court
public
of compensation
compensation for
for executive
executive officers.
officers.
public opinion
opinion would
wouldbe
bethe
the best
best decision
decision maker
maker in
in respect
respect of
However,
it is
that Treasury’s
new guidelines
guidelines are
are not
not the
the end
end of
of the
the discussion
discussionon
onexecutive
executivecompensation
However, it
is clear
clear that
Treasury’s new
compensation
but
rather
the
start
of
a
new
era
of
unprecedented
intervention
into
the
decisions
of
boards
of directors
but rather the start of a new era of unprecedented intervention into the decisions of boards of
directors on
on
compensation
matters.
compensation matters.

5
BarbaraKiviat,
Kiviat,Giving
Giving Investors
InvestorsaaSay
Sayon
onCEO
CEOPay,
Pay,Time
TimeMagazine
Magazine(Apr.
(Apr.9,9,2008)
2008)available
availableat
5 Barbara
at
http://www.time.com/time/printout/0,8816,1729480,00.html#.
http://www.time.com/time/printout/0,8816,1729480,00.html#.
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Because
ofthe
thegenerality
generalityofofthis
thisupdate,
update,the
theinformation
information provided
provided herein
herein may
may not
not be
beapplicable
applicable in
in all
all situations
Because of
situations and
and should
should
not
acted upon
upon without
without specific
specific legal
legal advice
advice based
basedon
onparticular
particular situations.
not be
be acted
situations.
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