FORD&HARRISO N®

THE RIGHT RESPONSE AT THE RIGHT TIME

Legal Alert: Supreme Court Rejects
Nation-Wide Sex Discrimination Class

Action
6/20/2011

Executive Summary: In a decision that may curtail the proliferation of
employment-related class actions, the U.S. Supreme Court has ruled in
favor of Wal-Mart and decertified a nation-wide class of sex discrimination
plaintiffs in a Title VIl action against the company. Wal-Mart v. Dukes, No.
10-277 (June 20, 2011). The Court held that class certification was
inappropriate because the plaintiffs could not show that there were issues of
law or fact that are common to the class as a whole. The Court also held that
the plaintiffs’ back pay claims should not have been certified under Federal
Rule of Civil Procedure 23(b)(2). This is significant because it means that
plaintiffs requesting back pay in Title VII discrimination claims may now be
required to seek certification under the more demanding procedures of Rule
23(b)(3).

Background

Wal-Mart operates approximately 3,400 stores and employs more than one
million people. Pay and promotion decisions at Wal-Mart are generally
committed to local managers' broad discretion, which is exercised in a
largely subjective manner. The plaintiffs in this case claimed that local
managers' discretion over pay and promotions was exercised
disproportionately in favor of men, which had an unlawful disparate impact
on female employees. The plaintiffs also claimed that Wal-Mart was aware
of this effect and that its failure to limit local managers' authority resulted in
discrimination against female employees. The plaintiffs sought injunctive and
declaratory relief, punitive damages, and back pay but did not seek
compensatory damages.

Class Proceedings

The plaintiffs claimed that Wal-Mart has a corporate culture of sex
discrimination that affects every female Wal-Mart employee and sought to
represent all female employees of the company in a nation-wide class
action.

A class action is a lawsuit by an individual or a group of individuals (the
"class representatives") seeking to represent a larger group of individuals
(the "putative class"). Generally, the class representatives claim that they
and the members of the putative class have suffered injuries that share
common issues of fact and law. Therefore, adjudicating the claims of the
class representatives will effectively resolve the class members' claims



without requiring the individual class members to file suit.

Before the substance of the discrimination claims of a class may be
resolved, a court must determine whether a particular claim can proceed as
a class action (generally known as the class certification stage).
Discrimination claims under Title VII, such as this case, follow the
procedures for certification set forth in Rule 23 of the Federal Rules of Civil
Procedure.[1]

Rule 23(a) requires the plaintiffs to meet four requirements: (1) numerosity —
that the class is so numerous that joinder of all members is impracticable; (2)
commonality — that there are questions of law or fact common to the class,
(3) typicality — that the claims or defenses of the representative parties are
typical of the claims or defenses of the class; and (4) adequacy of
representation — that the representative parties will fairly and adequately
protect the interests of the class. In addition to meeting the requirements of
Rule 23(a), the plaintiffs must satisfy one of the requirements of Rule 23(b).
In Dukes, the plaintiffs relied on the requirements of Rule 23(b)(2) — that the
"party opposing the class has acted or refused to act on grounds that apply
generally to the class, so that final injunctive relief or corresponding
declaratory relief is appropriate respecting the class as a whole."

The Plaintiffs Failed to Show Commonality

The Court's decision focused on the requirement of commonality — whether
there are issues of fact or law that are common to the class as a whole. In
finding that the plaintiffs failed to present evidence of a common issue of fact
or law, the Court concluded that the plaintiffs in this case "have little in
common but their sex and this lawsuit."

The Court held that commonality means that the class members "have
suffered the same injury," not just that all have suffered a violation of the
same provision of law. Moreover, the common contention must be of such a
nature that it is capable of class-wide resolution — "which means that
determination of its truth or falsity will resolve an issue that is central to the
validity of each one of the claims in one stroke."

The Court emphasized that Rule 23 is not merely a pleading requirement
and that class certification demands a "rigorous analysis" that shows that the
requirements of Rule 23(a) have been met — that is "actual, not presumed,
conformance with Rule 23(a)." The Court acknowledged that this "rigorous
analysis" frequently "will entail some overlap with the merits of the plaintiff's
underlying claim" which "cannot be helped." [2]

No General Policy of Discrimination

The Court held that the plaintiffs failed to meet their burden of establishing
commonality by presenting "significant proof" that Wal-Mart "operated under
a general policy of discrimination." The Court noted that Wal-Mart has a
policy forbidding sex discrimination and imposing penalties for the denial of
equal employment opportunity. The only proof the plaintiffs submitted on this
issue was the testimony of their "expert" who relied on "social framework"
analysis to conclude that Wal-Mart had a strong corporate culture that made
it "vulnerable" to "gender bias." However, the expert could not determine
with any specificity "how regularly stereotypes play a meaningful role in
employment decisions at Wal-Mart." The Court held that even if this
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evidence was properly considered (an issue which it questioned but did not
decide),[3] the expert's testimony did nothing to advance the plaintiffs' case.
Accordingly, the Court disregarded his testimony, finding that it was "worlds
away from "significant proof" that Wal-Mart "operated under a general policy
of discrimination.”

Supervisory Discretion Raises No Inference of Discrimination

The Court noted that the only company-wide policy the plaintiffs could point
to was Wal-Mart's policy of allowing local supervisors to have discretion over
employment matters. According to the Court, such a policy is the opposite of
a uniform employment practice that would provide the commonality needed
for a class action. Further, the Court held that this is a very common and
presumptively reasonable way of doing business — one that "should itself
raise no inference of discriminatory conduct.”

Here, the plaintiffs failed to identify a common mode of exercising discretion
that pervades the entire company or any other specific employment practice
— other than the bare existence of delegated discretion — that would tie
together the claims of all 1.5 million class members. In rejecting the plaintiffs’
statistical evidence, the Court reiterated that "[m]erely showing that
Wal-Mart's policy of discretion has produced an overall sex-based disparity
does not suffice" to establish Title VII liability under a disparate impact
theory.

The Court also found the plaintiffs' anecdotal evidence of discrimination
failed to show that the company operates under a general policy of
discrimination. The Court noted that the affidavits describing specific
incidents of sex discrimination submitted by the plaintiffs (about 1 for every
12,500 class members) related to only 235 out of Wal-Mart's 3,400 stores.
Further, more than half of those incidents occurred in just six states, and
there was no anecdotal evidence from fourteen of the states in which the
company has stores. The Court held that "even if every single one of these
accounts is true, that would not demonstrate that the entire company
'operate[s] under a general policy of discrimination,' . . . which is what
respondents must show to certify a companywide class."

Back Pay Claims Should not have been Certified under Rule 23(b)(2)

The Court further clarified that the plaintiffs' claims for back pay should not
have been certified under Rule 23(b)(2). Rule 23(b)(2) allows class
treatment when "the party opposing the class has acted or refused to act on
grounds that apply generally to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate respecting the class as a
whole."

Although the Court did not determine whether Rule 23(b)(2) should apply
only to claims for injunctive or declaratory relief and not to monetary claims
at all, the Court held that claims for individualized relief, like the claims for
back pay in this case, do not satisfy the requirements of Rule 23(b)(2).
Instead, Rule 23(b)(2) applies "only when a single injunction or declaratory
judgment would provide relief to each member of the class." The Court held
that this rule "does not authorize class certification when each class member
would be entitled to an individualized award of monetary damages."
Because Rule 23(b)(3) provides for greater procedural protections, including
the right to opt out of the class (which Rule 23(b)(2) does not provide), the
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Court found it "clear that individualized monetary claims belong in Rule
23(b)(3)."

Justice Scalia wrote the opinion, which was joined by Chief Justice Roberts
and Justices Kennedy, Thomas and Alito.

Partial Dissent

In a partial dissent, Justice Ginsburg agreed that certification is improper
under Rule 23(b)(2) but argued that the case should have been remanded
so that the lower court could determine whether the case should be certified
under Rule 23(b)(3). Justice Ginsburg argued that by finding the claims
failed to meet the commonality requirement under Rule 23(a), the majority
improperly imposed a determination that should be made at the Rule
23(b)(3) stage. Justices Breyer, Sotomayor, and Kagan joined in the partial
dissent

Employers' Bottom Line

The Court's decision in this case will require trial courts to more rigorously
examine class action complaints to determine whether a claim should
proceed as a class action. This may mean that claims are less likely to be
certified as class actions.

If you have any questions regarding this decision or other labor or
employment related issues, please contact the Ford & Harrison attorney with
whom you usually work.

[1] Claims under the Fair Labor Standards Act (FLSA) and the Age
Discrimination in Employment Act are brought as collective actions under
procedures set forth in the FLSA, which are somewhat different from the
procedures set forth in Rule 23.

[2] The Court specifically rejected the notion that its prior decision in Eisen v.
Carlisle & Jacquelin, 417 U.S. 156, 177 (1974) reached a contrary
conclusion.

[3] The Court noted that the parties disputed whether this testimony met the
requirements for admission of expert testimony under the Federal Rules of
Civil Procedure and the Supreme Court's decision in Daubert v. Merrell Dow
Pharmaceuticals, Inc. (1993). The Court also questioned the trial court's
determination that Daubert does not apply at the certification stage of a class
action proceeding, but did not rule on this issue.
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