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STATEMENT OF THE
STATEMENT
THE CASE
This was a suit for registration
judgment, aamotion
motionto
tomodify
modify in suit affecting
registration of a foreign judgment,

the
relationship, and
andaamotion
motion for
for contempt
contempt for alleged
failure to
to pay
pay child
the parent-child
parent-child relationship,
alleged failure
child and
and
spousalsupport,
support,all
allbrought
broughtby
byMs.
Ms. Appellee
Appelleeagainst
againstMr.
Mr.Appellant.
Appellant. Mr. Appellant's
spousal
Appellant’s appeal
appeal
concerns only
only child support
of this case,
case, however, concerns
support and
and spousal
spousal support amounts adjudged by the
trial
trial court
court to
to have
have been
been due but unpaid in full
fullover
overthe
theyears
years 2003
2003 and
and 2004.

The case
casewas
wastried
triedtotothe
theXXX
XXX Judicial
JudicialDistrict
District Court
Court of XXX
The
XXXCounty,
County,Texas,
Texas, the
the Hon.
Hon.

XXX
XXX presiding.
presiding. Judge
Judge XXX
XXXsigned
signed an
an Order
Order In Suit
Suit To Modify
ModifyParent-Child
Parent-ChildRelationship
Relationship on

October 18, 2006. (I CR
CR 44)
44) (copy
(copy attached
attached under Tab A).
Mr. Appellant,
fled aa Motion
Appellant, acting
acting pro se,
se, filed
Motion for
forNew
New Trial
Trial(II
(IICR
CR2)2)and
andaaRequest
Request for
Findings of
Conclusions of
of Law (II
of Fact
Fact and Conclusions
(IICR
CR5),
5),both
bothon
on October
October 31,
31, 2006.
2006.

Judge
XXX signed
Judge XXX
signed Findings
Findings of
of Fact
Fact and
and Conclusions
Conclusions of
of Law
Lawon
onDecember
December 11,
11, 2006.
2006. (I

CR 73) (copy
(copy attached
attached under Tab B).
Mr. Appellant,
Notice of Appeal and
Appellant, through
throughcounsel,
counsel, timely served
served aa Notice
and mailed
mailed itit to the
the
13, 2007. (I CR
XXX
XXX County
County District
DistrictClerk
ClerkononJanuary
January 13,
CR 76).
76). The
TheNotice
NoticeofofAppeal
Appealwas
was

received by the District
District Clerk
Clerk and
and fle-stamped
file-stampedon
onJanuary
January 18,
18, 2007.
2007. (I CR 76).
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ISSUES PRESENTED
PRESENTED
ISSUES
1: The trial
Issue 1:
byby
granting
Ms.Ms.
Appellee
a judgment
for child
trialcourt
courterred
erred
granting
Appellee
a judgment
for child

support arrearages
arrearages for the years 2003
and 2004
2004because
becausethe
thetrial
trialcourt
court incorrectly
incorrectly
2003 and
concludedthat
thatMr.
Mr. Appellant had unilaterally
concluded
unilaterallyreduced
reduced his
his child
childsupport
supportobligation
obligation
after Ms.
Ms. Appellee
Appellee moved
moved to XXX
XXX when,
when, in
in fact,
fact,the
theArkansas
Arkansascourt
courtthat
thatdivorced
divorced
the parties
Mr.Mr.
Appellant
would
move
to to
parties approved
approved their
their written
writtenagreement
agreementthat
that
Appellant
would
move
XXX to
be
nearer
his
children
and
that
his
child
support
obligation
would
be
to be nearer his children and that his child support obligation would be
reduced if his income fell after
reduced
after his
his move.
move.

Issue
erred
byby
granting
Ms.Ms.
Appellee
a judgment
against
Mr. Mr.
Issue 2: The
Thetrial
trialcourt
court
erred
granting
Appellee
a judgment
against
Appellant
for
past
due
child
support
for
the
years
2003
and
2004
because
there
Appellant for past due child support for the years 2003 and 2004 because there was
was
or insufficient
insuffcient evidence,
Findings
of of
Fact
no evidence,
evidence, or
evidence, to
tosupport
supportthe
thetrial
trialcourt's
court’s
Findings
Fact
Nos.
12-14 &
& 16
16 upon
upon which
which the trial
Nos. 12-14
trialcourt
courtbased
basedaa judgment
judgmentofof$36,855.60
$36,855.60 against
Mr.
Mr. Appellant
Appellant for
forpast
past due
due child support.
Issue
court
erred
by by
granting
Ms.Ms.
Appellee
a judgment
for spousal
Issue 3: The
Thetrial
trial
court
erred
granting
Appellee
a judgment
for spousal
arrearages for the years 2003
and 2004
2004because
becausethe
thetrial
trialcourt
court incorrectly
incorrectly
support arrearages
2003 and
concluded that
hadhad
unilaterally
reduced
his spousal
support support
concluded
that Mr.
Mr.Appellant
Appellant
unilaterally
reduced
his spousal
obligation after
Ms.
Appellee
moved
to
XXX
when,
in
fact,
the
Arkansas
after Ms. Appellee moved to XXX when, in fact, the Arkansas court that
divorced the
the parties approved
Appellant
would
divorced
approved their written
writtenagreement
agreementthat
thatMr.
Mr.
Appellant
would
move to XXX
and
that
his his
spousal
support
obligation
move
XXX to
to be
benearer
nearerhis
hischildren
children
and
that
spousal
support
obligation
would be reduced if his income fell after
after his
his move.
move.
Issue
erred
byby
granting
Ms.Ms.
Appellee
a judgment
against
Mr. Mr.
Issue 4: The
Thetrial
trialcourt
court
erred
granting
Appellee
a judgment
against
Appellant
Appellant for
forpast
pastdue
duespousal
spousal support
support for
forthe
theyears
years2003
2003and
and2004
2004 because
because there
was
no evidence,
evidence, or
or insufficient
insuffcient evidence,
Findings
of of
was no
evidence, totosupport
supportthe
thetrial
trialcourt's
court’s
Findings
Fact Nos.
Nos. 10,
10, 11
11 &
& 16
upon
which
the
trial
court
based
a
judgment
of
$18,200.00
16
the trial court based a judgment of $18,200.00
against Mr.
Mr. Appellant
against
Appellantfor
forpast
pastdue
due spousal
spousal support.
Issue
5: In
Issue 5:
Inthe
the event
event that
thatthe
theCourt
Courtsustains
sustainsany
anyofofthe
theIssues
Issues set
set forth
forthabove,
above, the
the
trial
court
further
erred
by
granting
Ms.
Appellee
a
judgment
against
Mr.
trial court further erred by granting Ms. Appellee a judgment against Mr.
Appellant for
amount
of $53,567.50
$1,582.48
forattorney's
attorney’sfees
feesininthethe
amount
of $53,567.50and
and
$1,582.48inincosts
costs
because
thoseamounts
amountsincluded
included attorney’s
attorney's fees
costsincurred
incurred with
with respect
because those
fees and costs
respect to
seeking recovery
recovery on
on judgments
judgments which now have been
reversed in
in part.
seeking
been reversed
Issue
thethe
Court
sustains
anyany
of the
set forth
above,
Issue 6: InInthe
theevent
eventthat
that
Court
sustains
of Issues
the Issues
set forth
above,
there was
was no
no evidence,
evidence,or
orinsufficient
insuffcient evidence,
to support
support the
the trial
trial court's Finding
evidence, to
Finding
No. 17
17 upon
upon which
which the
the trial
trial court
award against
against Mr.
Mr. Appellant of
of Fact No.
court based
based an award
of
attorney's
fees
in
the
amount
of
$53,567.50
and
$1,582.48
in
costs.
attorney’s fees in the amount of $53,567.50 and $1,582.48 in costs.
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STATEMENT OF
STATEMENT
OF FACTS
FACTS
Appellant
XXX. He
Appellee
is XXX,
the the
Appellant is XXX.
Heisiscalled
called"Mr.
"Mr.Appellant"
Appellant"ininthis
thisBrief
Brief.
Appellee
is XXX,
called "Ms.
"Ms. Appellee" in this Brief.
former Ms. Appellant, who is called

Mr.
children. By
Mr. Appellant
Appellantand
and Ms.
Ms.Appellee
Appelleeare
arethe
the parents
parents of three
three minor children.
By late
late 2002,
2002,
Mr. Appellant
Mr.
Appellantand
and Ms.
Ms.Appellee
Appellee- -both
bothofofwhom
whomthen
thenlived
livedininArkansas
Arkansaswhere
where the children lived
with
with them
them --decided
decidedto
toseparate.
separate.

Mr.
engagedininmediation.
mediation. During
During mediation,
mediation, Mr.
Mr. Appellant
Mr. Appellant
Appellant and
and Ms. Appellee engaged

and Ms. Appellee
on numerous
numerous issues.
issues. They
and
Appelleereached
reached agreement
agreement on
They reduced
reduced their
their agreement
agreement to
9, 2003.
2003.
writing and
and signed
signed ititononJanuary
January 9,

That writing
That
writing isisentitled
entitled"Memorandum
"Memorandumof of

Understanding: Mediated
Parenting Plan"
Plan" but is hereafter
MediatedSeparate
Separate Maintenance
Maintenance Agreement and Parenting
hereafter

called the
the "Mediation
"Mediation Agreement."
Agreement." Mr. Appellant
called
Appellant and
andMs.
Ms.Appellee
Appelleeacknowledged
acknowledged that the
the
was subject
subject to
to court
court approval
approval but wished to adopt
Mediation Agreement
Agreement was
adopt itit should
should they
they become
become
divorced. (I CR
6, 8).
8). AAcopy
to this
this Brief
Brief
CR 19 paras.
paras. 6,
copyofofthe
theMediation
MediationAgreement
Agreement is attached
attached to

under Tab C.

Among
other things,
the Mediation
Mediation Agreement
requiredMr.
Mr. Appellant
Appellant to
to pay
Among other
things, the
Agreement required
pay child
child
support and
support. Child
support
and spousal
spousal support.
Childsupport
supportand
andspousal
spousal support
supportwere
were"based
"based upon
upon Mr.
Mr.
Appellant's
Appellant's estimated
estimatednet
net annual
annual after
after taxes
taxes income of
of $165,000
$165,000 each
each year." (I CR
CR 23
23 para.
para. 27).

The total amount
amount of child
child support
support and
and spousal
spousal support
support equaled
equaled $5,505 per month, broken down
as $3,000
$3,000 per
per month
month in
in child support
as
support and
and $2,550 per month in
in spousal
spousal support.
support. (Id.). Rounded
Rounded

up to
$3,000 per
per month
month in child support
22% of
of Mr.
to the
thenearest
nearest percentage
percentage point, $3,000
support equaled
equaled 22%
Appellant's income
$2,550 per
per month in spousal
19% of
of
income of $165,000
$165,000 per year; $2,550
spousal support equaled
equaled 19%
Mr. Appellant's
Mr.
Appellant's income
income of
of$165,000
$165,000 per
per year.
year.

When the parties
parties signed
signed the
theMediation
Mediation Agreement,
Agreement, they
they contemplated
contemplatedthat
that Ms.
Ms. Appellee
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move to
to Texas
andthat
thatMr.
Mr. Appellant planned
might move
Texas and
planned "to
"to move
move to
to the
the same
same city
city to
to be
be near
near the
the
children" ifif she
she did
did so.
so. (I CR 25
25 para. 38). In
InArkansas
Arkansas and
and in
in Texas,
Texas, Mr.
Mr. Appellant
Appellanthas
has been
been in
(3 RR
the
of XXX.
XXX. (3
RR 141/4
141/4 et
et seq.).
seq.). Accordingly,
Accordingly, Mr. Appellant
the business
business of
Appellant and
and Ms.
Ms. Appellee
Appellee

included Paragraph
38 in
in the
the Mediation
Mediation Agreement, as
as follows:
follows:
Paragraph 38

MOVING
MOVING
38.
The parties agree
that Ms.
Ms. Appellee has the
the option of moving
38.
agree that
moving to
toTexas
Texas to
to be
be near
near
her
family.
If
and
when
Ms.
Appellee
decides
to
move
she
will
give
Mr.
Appellant
her family. If and when Ms. Appellee decides move she will give
Appellant as
as
much notice as
as possible
possible as
ashe
heplans
planstotomove
moveto
to the
the same
samecity
city to
to be
be near
near the
thechildren.
children. He
will
his business
businessstructure.
structure. Ms. Appellee
willneed
need to change
change his
Appellee isis aware
aware that
thataa move
move may
may create
create
shift in
in Mr. Appellant
aa shift
Appellant [sic]
[sic] income.
income. Mr.
Mr.Appellant
Appellantwill
willmake
makeevery
every effort
effort to
to maintain
maintain
his financial
fnancial agreement.
In
the
event
his
income
is
reduced,
the
financial
agreement
agreement. In the event his income is reduced, the financial agreement would
be
ammended[sic]
[sic]that
thatMr.
Mr. Appellant
Appellant would provide 19% of
be ammended
of his
his net
net income
income toward
toward
spousal support,
support, and
andhe
hewould
would provide
provide 22%
22% of
of his income toward child
spousal
child support.
support.

(I CR 25
38). Ms.
25 para. 38).
Ms.Appellee
Appelleeacknowledged
acknowledgedat
at trial
trialthat
that the
the Mediation
Mediation Agreement
Agreement called for

reducedchild
child support
support payments
should Mr. Appellant's
reduced
payments ifif she
she moved
moved to Texas
Texas should
Appellant'sincome
incomedecline.
decline.
(5 RR 25/3-25).

6, 2003,
2003, the
the Circuit
Circuit Court of XXX
of
On February
February 6,
XXXCounty,
County,Arkansas,
Arkansas,signed
signed aa Decree
Decree of
SeparateMaintenance
Maintenancefor
forMr.
Mr. Appellant
Appellant and
Separate
and Ms. Appellee.
Appellee. (I CR
CR 14)
14) (copy
(copy attached
attached under
under

Tab D). That
Mediation
Agreement
Tab
Thatcourt
courtfound
foundthe
theterms
termsofofthethe
Mediation
Agreementtotobebefair
fairand
andequitable,
equitable,
approved and
and confirmed
confirmed it,
it, attached
copy of
approved
attached aa copy
of itittotothe
theDecree
DecreeofofSeparate
Separate Maintenance
Maintenance and
and

incorporated the Mediation
MediationAgreement
Agreementinto
intothe
theDecree
DecreeofofSeparate
Separate Maintenance
Maintenance by
by reference.
reference. (I
CR 15 para.
para. 4).
4). The
The court
court further
furtheradopted
adopted the
the Mediation
MediationAgreement
Agreement "as
"as its
its order
order herein." (I CR
15).
15).

Later in the
the Spring,
Spring, Ms.
Ms. Appellee informed Mr.
Mr.Appellant
Appellantthat
thatshe
shewas
wasmoving
movingto
toTexas.
Texas.

Having been
beeninformed
informedthat
thatMs.
Ms. Appellee
Appellee planned
plannedtoto move
move to
to XXX,
XXX, Texas,
Having
Texas, Mr.
Mr. Appellant
Appellant
actually moved
moved to
to XXX
XXX before
RR 58/24
to 59/12).
59/12). Ms.
actually
before Ms.
Ms. Appellee
Appellee moved
moved to
to Texas.
Texas. (4 RR
58/24 to
Ms.
Appellee bought
new home
home in
in XXX
XXX on
bought her new
onJune
June 25,
25,2003,
2003, and
and actually
actually moved
moved in
in on
on June
June 27,
27,
2003. (5 RR
RR 42/25
to 43/6).
2003.
42/25 to
43/6). For
For Ms.
Ms.Appellee
Appelleetotoclear
cleartitle
titletotoher
herhouse
houseininArkansas,
Arkansas, and
and
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culminate the
the sale
sale there,
there, the
the divorce
divorce had
had to
to be
be finalized.
fnalized. (5 RR 64/17-21).
culminate
64/17-21). On
On June
June 16,
16, 2003,
2003,
Mr. Appellant
date in
in the
the Circuit
Circuit
Mr.
Appellant and
and Ms.
Ms. Appellee
Appellee were
were divorced
divorced by
by Divorce
DivorceDecree
Decree signed
signed that date

Court of XXX
XXXCounty,
County,Arkansas.
Arkansas. (I CR
CR 12)
12) (copy
(copy attached
attached under Tab E).
The Arkansas
Arkansas court previously
previously had
had acknowledged the Mediation Agreement in its
its Decree
Decree

Maintenanceon
onFebruary
February6,6,2003.
2003. Upon divorce, the court again found the
the terms
terms of
of
of Separate
Separate Maintenance

the Mediation Agreement
equitable, approved
approvedand
andconfirmed
confrmed it,
it, attached
attachedaacopy
copy of
of
Agreement to be fair
fair and equitable,

it to
to the
the Divorce
DivorceDecree,
Decree, and
and incorporated the Mediation
Mediation Agreement
Agreement into
intothe
the Divorce
DivorceDecree.
Decree. (I
para. 4). The
CR 13 para.
The court
courtagain
againadopted
adopted the Mediation
Mediation Agreement
Agreement "as its
its order
order herein."
herein." (I CR
13) (Tab E).
13)

As anticipated
anticipated by Mr. Appellant
Appellant and
and Ms.
Ms. Appellee,
Appellee, Mr.
Mr.Appellant's
Appellant'sincome
incomeplummeted
plummeted

upon
becausehehehad
hadtotobegin
beginhis
hisbusiness
businessanew.
anew.AtAt trial,
trial, Ms. Appellee
upon his move
move to Texas
Texas because
Appellee
concededthat
thatMr.
Mr. Appellant's
Appellant's income
income did
did not
not remain
remain the
thesame
sameafter
afer Mr.
Mr. Appellant's move
conceded
move to
Texas. (5 RR 46/14-25).
46/14-25). Mr.
Texas.
Mr. Appellant
Appellant attempted
attempted to pay
pay child
child support
support of
of$3,000
$3,000 per
per month
month

and spousal
spousalsupport
support of
of $2,550
$2,550 per
per month,
month,but
but he
hewas
wasnot
not successful.
successful.Ms.
Ms. Appellee
Appellee testified
testifed
and

that
that Mr.
Mr. Appellant
Appellantmade
made the
the following
following child
childsupport
support and
and spousal
spousal support
support payments
payments in
in 2003
2003
(PX 29) and 2004 (PX 30):'
30):1

Payments
Made by
by Mr.
Mr. Appellant
Payments Made
Appellant -- Year
Year 2003
2003

January

Child Support
Child
Support

Spousal Support
Support
Spousal

$3,000

$2,550

Although the
at trial also addressed
addressedchild
childsupport
support payments
payments from
from 2005 to the
the evidence
evidence at
the
date of
of trial, the trial
date
trial court
court reduced
reduced Mr.
Mr. Appellant's
Appellant's child
childsupport
support payments
payments to $1,650
$1,650 per month
retroactive to January 2005, based
based on
on the
the trial
trial court's
court's calculation that $1,650 equals
equals 22%
22% of
of Mr.
1

See Findings
Findings of
of Fact
Appellant's
month.
Appellant's by
by then
then monthly
monthlyincome
incomeofof$7,500
$7,500perper
month.
See
Fact and
and
Conclusionsofof Law
Law (I CR
(copy attached
underTab
Tab B).
B). InInthis
Conclusions
CR 73
73 para.
para. 8) (copy
attached under
thisappeal,
appeal,Mr.
Mr.
Appellant complains
complains about
about child support over
over the
the years
years 2003
2003 and
and 2004
2004 only
only and
and accordingly
accordingly
omits evidence postdating 2004.
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February

March
April
April
May
May
June
June

$3,000
$3,000
$3,000
$3,000
$3,000

$2,550
$2,550
$2,550
$2,550
$2,550

move to
to Texas ***
*** parties
parties move
Texas
July
August
September
September
October
November
December

$3,000
$0
$0
$3,000
$0
$0

$1,000
$0
$0
$2,020
$0
$0

Totals:

$24,000

$18,320

Payments Made by Mr.
Mr. Appellant
Appellant--Year
Year2004
2004

January
February
March
April
April
May
May
June
June
July
August
September
October
November
December

Child Support
Child
Support

Spousal Support
Support
Spousal

$1,000
$500
$0
$1,500
$1,500
$1,500
$1,381.29
$1,381.50
$1,385
$1,385
$1,385
$1,385
$1,385

$0
$0
n/a2
n/a2

support payments
payments through
through 2007.
2007. However,
The Mediation Agreement called for spousal
spousal support
under
Code
under Arkansas
Arkansas law, spousal
spousal support
support terminates
terminates upon
uponremarriage.
remarriage. Ark.
Ark.
Code §§ 9-12312 (a)(1)(A). Ms.
93/11-15). The
312(a)(1)(A).
Ms.Appellee
Appelleemarried
married XXX
XXXon
onFebruary
February 28,
28, 2004.
2004. (4 RR 93/11-15).
The trial
court correctly
ended
that
date.
court
correctly found that
that Mr.
Mr.Appellant's
Appellant'sobligation
obligationtotopay
payalimony
alimony
endedonon
that
date.
Although spousal
support figures
figures after
afer February
2004 are
are part
part of
of Ms. Appellee's
spousal support
February 2004
Appellee's Exhibit
Exhibit 30,
30,
they are not repeated
hereto
to avoid
avoid confusion
confusion over
over the
the total
total amount
amount of
of child support and
repeated here
and spousal
spousal
maintenance at issue in this
appeal.
this appeal.
2
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Totals:

$14,302.79

$0

Mr. Appellant
Appellantdoes
does not
not dispute
dispute that
that Ms.
Ms. Appellee
Appelleecorrectly
correctlyset
set forth
forththe
theamounts
amounts he
he paid, but
he does
he
does dispute the
the amounts
amounts she
she contended
contended he
he should
should have
have paid
paid because
because his income
income had
had gone
gone
down.

Mr. Appellant
keep
Ms.Ms.
Appellee
updated
on his
Appellantmade
madeevery
everyeffort
effortto to
keep
Appellee
updated
on fnancial
his financial
the midst of the parties'
parties' move
move to
to Texas,
Texas, Mr.
Mr. Appellant
situation. On
OnJune
June 20, 2003,
2003, during the
Appellant sent
sent

fnancial outlook,
outlook, stating
stating he
he would
would try
try his best
Ms. Appellee
Appellee aa note
note outlining his projected
projected financial
best to
send $4,000
$4,000 per
per month and hoped to be
send
be making
making more
more money
money soon.
soon. (PX 13). InInNovember
November 2003
2003

Mr. Appellant
Appellantsent
sentanother
another note,
note, recapping
recapping how
how much
much money
money he
he had
had paid
paid that
that year,
year, again
again
his fnancial
outlining his
financial situation,
situation, and
and promising a Proft
Profit&&Loss
LossStatement
Statementshowing
showing his
hisincome.
income.
about his
his financial
fnancial situation
(PX 14). On
OnJanuary
January 8, 2004, Mr. Appellant emailed Ms. Appellee about
situation
and expressed
expressed hope
hopethat
that his
his earnings
earnings would
would increase the coming year.
year. (PX 17).

In fact, Mr.
paymentsofofchild
childsupport
support by
by April
April 2004
Mr. Appellant
Appellantresumed
resumed regular
regular payments
2004 in the
the

amount of
of $1,500
$1,500per
permonth,
month,dropping
droppingtoto$1,385
$1,385per
permonth
monthby
byearly
earlyFall
Fall2004.
2004. On
On April
April 13,
amount
13,

2004, Mr. Appellant
2004,
Appellant sent
sent Ms.
Ms.Appellee
Appelleean
anemail
email ininwhich
whichhe
hestated
stated that
thathis
hisgross
grosspersonal
personal
income for
for 2003
2003 equaled
equaled$75,343
$75,343but
but that
that he
he had
hadmade
mademost
mostofofthat
that money
money prior
prior to the parties'
income
parties'

move to Texas.
Texas. (PX 15).
15). Mr.
Mr.Appellant
Appellanttestifed
testifiedthat
thathe
hemailed
mailed aa copy
copy of
of his
his Proft
Profit&&Loss
Loss
Statementfor
forthe
theperiod
periodJuly
July 2003
2003toto July
July 2004
2004 (PX
(PX 18)
18) to Ms. Appellee,
Statement
Appellee, together
together with his
his

2003 federal income tax return. (3 RR 108/24 to 109/18). Ms.
Ms.Appellee
Appelleeconceded
conceded receiving
receiving that
Profit &&Loss
Profit
LossStatement,
Statement, plus
plusan
anearlier
earlierone
one covering
covering the
the period
period June
June 2003
2003 to
toDecember
December 2003,
2003,
but she denied
denied receiving
receiving the tax return. (4 RR 65/1-8; 5 RR 46/14 to 47/15).
47/15).

Mr. Appellant's
is aisXXX
basedbased
in XXX,
testifedtestified
without without
Appellant's brother,
brother,XXX,
XXX,who
who
a XXX
in XXX,
contradiction that since
he had
had loaned
loanedMr.
Mr. Appellant approximately
contradiction
since 2003
2003 he
approximately $215,000. (7 RR
55/11 to 56/10).
56/10). Of
55/11
Ofthis
thissum,
sum,XXX
XXXestimated
estimatedthat
thathe
heloaned
loaned Mr.
Mr.Appellant
Appellantapproximately
approximately

$25,000 in 2003 and
$25,000
and $10,000
$10,000 in 2004.
2004. (7 RR 65/17-24).
65/17-24). Mr.
Mr.Appellant
Appellanttestified
testifiedthat
thatonly
only
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becauseof
of these
these loans
loansand
andcredit
credit card
card borrowings
borrowings had he
he been
been able
able to
to pay
pay his living
because
livingexpenses
expenses and

the child
child support
support and
and spousal
spousal support
support in
inthe
theamounts
amountshe
he had
had managed.
managed. (3 RR 168/5 to 169/25).

Mr. Appellant's
Loss
Statements
Appellant's Profit
Profit&&
Loss
Statementssupported
supportedhis
histestimony.
testimony.Respondent's
Respondent's
shows Mr.
Mr. Appellant's
from July
July to December
2003. Mr. Appellant's
Exhibit 11 shows
Appellant's net
net income
income from
December 2003.
Appellant's
fuctuated during
monthly net
net income
income fluctuated
during that period
period between
between aa low of
of <$10,232.12>
<$10,232.12> in August
August

2003 to
to a high of $9,877.46
2003,with
with aa net
net loss
loss for
for that
that half-year
period of
of
2003
$9,877.46 in September
September 2003,
half-year period
<$9,271.41>. ItIt is
<$9,271.41>.
is of
ofnote
note that
that Mr.
Mr.Appellant's
Appellant'spayment
payment of
of$3,000
$3,000in
inchild
childsupport
supportand
and $2,020
$2,020

2003took
tookplace
placeimmediately
immediatelyfollowing
followingMr.
Mr.Appellant's
Appellant'sonly
onlytruly
truly profitable
proftable month
in October
October 2003
month
(Seepayment
paymentchart
chartearlier
earlierininthis
thisBrief.).
Brief.). Mr.
Mr. Appellant's
Appellant's income
income improved
improvedin
in 2004.
2004. In
in 2003. (See

that year he made
child support
support payments
monthly child
made child
payments in all
all but
but one
one month,
month, and
and his
his average
average monthly

support payment
$1,191.90. The
The monthly
monthly fluctuations,
fuctuations, and
support
payment equaled
equaled $1,191.90.
and the total income
income for the
the
year 2004 of $91,350.41, are shown in Respondent's
Exhibit 2.
Respondent's Exhibit

Despite
reducechild
childand
andspousal
spousalsupport
supportifif Mr.
Mr. Appellant's
Despite the parties'
parties' agreement
agreement totoreduce
Appellant's
income dropped
dropped after
after his
his move
move to
to Texas,
the payments
payments of
of child support
income
Texas, the
support and
and spousal
spousal support
support

explanations
Appellant
provided,
Ms. Ms.
Appellee
Mr. Appellant
Appellanthad
hadmade,
made,and
andthethe
explanationsMr.
Mr.
Appellant
provided,
Appellee
subsequently registered
registeredthe
the Arkansas
ArkansasDivorce
Divorce Decree
DecreeininTexas
Texason
onJuly
July15,
15,2004
2004(I(I CR
CR 2), then in
subsequently

December2004
2004filed
filedsuit
suit to
to modify
modify the Arkansas
Decree(I(I CR
CR 5). She
December
Arkansas Divorce Decree
She also cited Mr.
Appellant for
for contempt
contempt of
ofcourt
court for
forfailing
failingtotopay
pay$3,000
$3,000 per
per month
month in
in child
child support
support and
and $2,550
$2,550
per month in
in spousal
spousal support
support since
since the
the parties
parties had moved to
to Texas.
Texas. (I CR 28).

Ms. Appellee
at trial that
arrears
To summarize,
summarize, Ms.
Appellee contended
contended at
that Mr.
Mr.Appellant
Appellantwas
wasin in
arrears
$33,697.21 in child support
2004. She
claimedthat
thatMr.
Mr. Appellant
Appellant was
$33,697.21
support for
for 2003
2003 and
and 2004.
She also
also claimed
was in
arrears $29,980 in spousal
arrears
spousal support,
support, but
but after
after the
thetrial
trialcourt's
court'sruling
rulingthat
thatspousal
spousalsupport
support

terminated
upon remarriage
remarriageunder
underArkansas
Arkansaslaw,
law,the
theamount
amountof
of that
that claim
terminated upon
claim was
was reduced
reduced to
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$17,380.33 Mr.
$17,380.
Mr. Appellant
Appellantcontended
contended that,
that, given
given the
the reduction in
in his
his income,
income, he
he had actually

slightly overpaid
overpaid Ms. Appellee.
Appellee.
Throughout the
the trial court
Throughout
court proceedings,
proceedings, both
both parties
parties argued
argued to the
the trial
trialcourt
courtthat
that
Arkansas
law applied to the case,
andboth
both parties
partiesprovided
provided the
thetrial
trial court with
Arkansas law
case, and
with briefs
briefs concerning
concerning
Arkansas law. See
See Tex. R. Evid. 202.

that sum
sumto
to be
be $18,200.
$18,200. Findings
Findings of
of Fact
Fact Nos.
Nos. 11
11 &
&
3
The trial court
court erred
erred by calculating
calculating that
16
(I
CR
74)
(Tab
B).
16 (I
3
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ISSUES
RESTATED
ISSUES RESTATED
1: The trial
Issue 1:
byby
granting
Ms.Ms.
Appellee
a judgment
for child
trialcourt
courterred
erred
granting
Appellee
a judgment
for child

support arrearages
arrearages for the years 2003
and 2004
2004because
becausethe
thetrial
trialcourt
court incorrectly
incorrectly
2003 and
concludedthat
thatMr.
Mr. Appellant had unilaterally
concluded
unilaterallyreduced
reduced his
his child
childsupport
supportobligation
obligation
after Ms.
Ms. Appellee
Appellee moved
moved to XXX
XXX when,
when, in
in fact,
fact,the
theArkansas
Arkansascourt
courtthat
thatdivorced
divorced
the parties
Mr.Mr.
Appellant
would
move
to to
parties approved
approved their
their written
writtenagreement
agreementthat
that
Appellant
would
move
XXX to
be
nearer
his
children
and
that
his
child
support
obligation
would
be
to be nearer his children and that his child support obligation would be
reduced if his income fell after
reduced
after his
his move.
move.

Issue
erred
byby
granting
Ms.Ms.
Appellee
a judgment
against
Mr. Mr.
Issue 2: The
Thetrial
trialcourt
court
erred
granting
Appellee
a judgment
against
Appellant
for
past
due
child
support
for
the
years
2003
and
2004
because
there
Appellant for past due child support for the years 2003 and 2004 because there was
was
or insufficient
insuffcient evidence,
Findings
of of
Fact
no evidence,
evidence, or
evidence, to
tosupport
supportthe
thetrial
trialcourt's
court’s
Findings
Fact
Nos.
12-14 &
& 16
16 upon
upon which
which the trial
Nos. 12-14
trialcourt
courtbased
basedaa judgment
judgmentofof$36,855.60
$36,855.60 against
Mr.
Mr. Appellant
Appellant for
forpast
past due
due child support.
Issue
court
erred
by by
granting
Ms.Ms.
Appellee
a judgment
for spousal
Issue 3: The
Thetrial
trial
court
erred
granting
Appellee
a judgment
for spousal
arrearages for the years 2003
and 2004
2004because
becausethe
thetrial
trialcourt
court incorrectly
incorrectly
support arrearages
2003 and
concluded that
hadhad
unilaterally
reduced
his spousal
support support
concluded
that Mr.
Mr.Appellant
Appellant
unilaterally
reduced
his spousal
obligation after
Ms.
Appellee
moved
to
XXX
when,
in
fact,
the
Arkansas
after Ms. Appellee moved to XXX when, in fact, the Arkansas court that
divorced the
the parties approved
Appellant
would
divorced
approved their written
writtenagreement
agreementthat
thatMr.
Mr.
Appellant
would
move to XXX
and
that
his his
spousal
support
obligation
move
XXX to
to be
benearer
nearerhis
hischildren
children
and
that
spousal
support
obligation
would be reduced if his income fell after
after his
his move.
move.
Issue
erred
byby
granting
Ms.Ms.
Appellee
a judgment
against
Mr. Mr.
Issue 4: The
Thetrial
trialcourt
court
erred
granting
Appellee
a judgment
against
Appellant
Appellant for
forpast
pastdue
duespousal
spousal support
support for
forthe
theyears
years2003
2003and
and2004
2004 because
because there
was
no evidence,
evidence, or
or insufficient
insuffcient evidence,
Findings
of of
was no
evidence, totosupport
supportthe
thetrial
trialcourt's
court’s
Findings
Fact Nos.
Nos. 10,
10, 11
11 &
& 16
upon
which
the
trial
court
based
a
judgment
of
$18,200.00
16
the trial court based a judgment of $18,200.00
against Mr.
Mr. Appellant
against
Appellantfor
forpast
pastdue
due spousal
spousal support.
Issue
5: In
Issue 5:
Inthe
the event
event that
thatthe
theCourt
Courtsustains
sustainsany
anyofofthe
theIssues
Issues set
set forth
forthabove,
above, the
the
trial
court
further
erred
by
granting
Ms.
Appellee
a
judgment
against
Mr.
trial court further erred by granting Ms. Appellee a judgment against Mr.
Appellant for
amount
of $53,567.50
$1,582.48
forattorney's
attorney’sfees
feesininthethe
amount
of $53,567.50and
and
$1,582.48inincosts
costs
because
thoseamounts
amountsincluded
included attorney’s
attorney's fees
costsincurred
incurred with
with respect
because those
fees and costs
respect to
seeking recovery
recovery on
on judgments
judgments which now have been
reversed in
in part.
seeking
been reversed
Issue
thethe
Court
sustains
anyany
of the
set forth
above,
Issue 6: InInthe
theevent
eventthat
that
Court
sustains
of Issues
the Issues
set forth
above,
there was
was no
no evidence,
evidence,or
orinsufficient
insuffcient evidence,
to support
support the
the trial
trial court's Finding
evidence, to
Finding
No. 17
17 upon
upon which
which the
the trial
trial court
award against
against Mr.
Mr. Appellant of
of Fact No.
court based
based an award
of
attorney's
fees
in
the
amount
of
$53,567.50
and
$1,582.48
in
costs.
attorney’s fees in the amount of $53,567.50 and $1,582.48 in costs.
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SUMMARY OF ARGUMENT
Mr. Appellant
Appellant and
and Ms.
Ms. Appellee
Appelleelived
livedininArkansas.
Arkansas. When
Whenthey
theycontemplated
contemplated divorce,
divorce,

they
into a Mediation
requiringMr.
Mr. Appellant
Appellant to pay
they entered
entered into
Mediation Agreement
Agreement requiring
pay child
childsupport
support ofof
$3,000 per
per month
month and
and spousal
spousal support
support of $2,550 per month. The
$3,000
Theparties
partiesacknowledged
acknowledged in the
the

Mediation Agreement
that Ms.
Ms. Appellee
might move
move to
to Texas
and that
that if she
Mediation
Agreement that
Appellee might
Texas and
she did
did so,
so, Mr.
Mr.
Appellant would
would follow
followtotobebenear
nearthe
theparties'
parties' children.
children. The
TheMediation
MediationAgreement
Agreementrecognized
recognized
that if Mr.
Mr. Appellant
Appellantmoved
moved to
to XXX,
XXX,he
hewould
wouldhave
havetotostart
start over
over in
inhis
his XXX
XXXbusiness
business such
such that
income likely
likely would be reduced.
reduced. The
The Mediation
Mediation Agreement
Agreement stated
statedthat
thatMr.
Mr. Appellant's
Appellant's child
his income

support obligation would be 22% of his income
and that
that his
his spousal
spousalsupport
supportwould
would be
be 19%
19% of
of
support
income and

his income
to XXX
XXX and
his
income ifif he
he moved
moved to
and his
his income
income dropped.
dropped. An
AnArkansas
Arkansas court
court approved
approved the
the
DecreeofofSeparate
SeparateMaintenance.
Maintenance.Ms.
Ms.Appellee
Appellee and
andMr.
Mr. Appellant
Mediation agreement
agreement ininaa Decree
then moved
moved to
to the
the XXX
XXX area.
were divorced
divorced in
area. When
Whenthe
the move
movewas
was nearly
nearly completed
completed the
the parties were

Arkansas.
approved the
the Mediation
Mediation Agreement.
Agreement. As feared
Arkansas. The
The Arksanas
Arksanas court again
again approved
feared by the
the

parties,
and he
he was
was unable
unabletoto pay
pay the
the total of
parties, Mr. Appellant's
Appellant's income
income dropped,
dropped, and
of $5,550
$5,550 per
per
month in child and
support. Despite
Ms. Appellee
month
and spousal
spousal support.
Despite the
theparties'
parties'agreement,
agreement, Ms.
Appellee sued
sued Mr.

Appellant for
support payments
payments of
of
for child
child support
support payments
payments of
of$3,000
$3,000 per
per month
month and
and spousal
spousal support
$2,550 per
per month.
month. The
$2,550
The trial
trialcourt
courtgranted
granted judgment
judgment in favor of
of Ms.
Ms. Appellee
Appelleeon
onher
herargument
argument
that Mr.
Mr. Appellant
Appellanthad
had"unilaterally"
"unilaterally"reduced
reducedhis
hissupport
supportobligations,
obligations,even
eventhough
though the
the Arkansas
Arkansas

court had
had twice ordered
orderedthat
that should
shouldMr.
Mr. Appellant's income
drop afer
court
income drop
after his
his move
move to
to Texas,
Texas, his
support obligations
obligations would equal
specifed percentages
hisincome.
income. Mr.
Mr. Appellant
support
equal the specified
percentages ofofhis
Appellant appeals
appeals
the judgment for
for child
childsupport
supportand
and for
forspousal
spousal support
support for
forthe
theyears
years 2003
2003 and
and 2004.
2004.
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ARGUMENT
Although these
four Issues
dealwith
with two
two subjects
child support
support and
and spousal
spousal support
support these four
Issues deal
subjects -- child
they are
underArkansas
Arkansaslaw,
law, the
the issues
issues raised
raised in
in this appeal concerning
are argued together because
because under
concerning

samebody
body of
of law. Bethell
child support and
and spousal
spousal support are
are subject
subject to the same
Bethell v.
v. Bethell,
Bethell, 208
208

Ark. 409, 597 S.W.2d 576 (1980).
1: The trial
Issue 1:
byby
granting
Ms.Ms.
Appellee
a judgment
for child
trialcourt
courterred
erred
granting
Appellee
a judgment
for child

arrearages for the years 2003
and 2004
2004because
becausethe
thetrial
trialcourt
court incorrectly
incorrectly
support arrearages
2003 and
concludedthat
thatMr.
Mr. Appellant had unilaterally
concluded
unilaterallyreduced
reduced his
his child
childsupport
supportobligation
obligation
after Ms.
Appellee
moved
to
XXX
when,
in
fact,
the
Arkansas
court
that
Ms. Appellee moved
XXX when, in fact, the Arkansas court thatdivorced
divorced
the parties
Mr.Mr.
Appellant
would
move
to to
parties approved
approved their
their written
writtenagreement
agreementthat
that
Appellant
would
move
XXX to
andand
thatthat
his child
support
obligation
would would
be
to be
benearer
nearerhis
hischildren
children
his child
support
obligation
be
reduced if his income fell after
reduced
after his
his move.
move.

Issue
erred
byby
granting
Ms.Ms.
Appellee
a judgment
against
Mr. Mr.
Issue 2: The
Thetrial
trialcourt
court
erred
granting
Appellee
a judgment
against
Appellant
Appellant for
forpast
pastdue
duechild
childsupport
supportfor
forthe
theyears
years2003
2003and
and2004
2004because
because there
there was
was
or insufficient
insuffcient evidence,
Findings
of of
Fact
no evidence,
evidence, or
evidence, to
tosupport
supportthe
thetrial
trialcourt's
court’s
Findings
Fact
Nos.
12-14
&
16
upon
which
the
trial
court
based
a
judgment
of
$36,855.60
against
Nos. 12-14 & 16 upon which
trial court based a judgment of $36,855.60
Mr.
Mr. Appellant
Appellant for
forpast
past due
due child support.
Issue
court
erred
by by
granting
Ms.Ms.
Appellee
a judgment
for spousal
Issue 3: The
Thetrial
trial
court
erred
granting
Appellee
a judgment
for spousal
support arrearages
arrearages for the years 2003
and
2004
because
the
trial
court
incorrectly
2003 and 2004 because the trial court incorrectly
concluded that
hadhad
unilaterally
reduced
his spousal
support support
concluded
that Mr.
Mr.Appellant
Appellant
unilaterally
reduced
his spousal
to XXX
XXX when,
when, in
in fact,
fact, the
the Arkansas
Arkansas court that
obligation after
after Ms.
Ms. Appellee
Appellee moved
moved to
divorced the
the parties approved
Appellant
would
divorced
approved their written
writtenagreement
agreementthat
thatMr.
Mr.
Appellant
would
move
to
XXX
to
be
nearer
his
children
and
that
his
spousal
support
obligation
move
XXX to be nearer his children and that his spousal support obligation
would be reduced if his income fell after
after his
his move.
move.
Issue
erred
byby
granting
Ms.Ms.
Appellee
a judgment
against
Mr. Mr.
Issue 4: The
Thetrial
trialcourt
court
erred
granting
Appellee
a judgment
against
Appellant
for
past
due
spousal
support
for
the
years
2003
and
2004
because
Appellant for past due spousal support for the years 2003 and 2004 because there
was
no evidence,
evidence, or
or insufficient
insuffcient evidence,
Findings
of of
was no
evidence, totosupport
supportthe
thetrial
trialcourt's
court’s
Findings
Fact Nos.
Nos. 10,
10, 11
11 &
& 16
16 upon which the
the trial
trialcourt
courtbased
basedaajudgment
judgmentofof$18,200.00
$18,200.00
against Mr.
Mr. Appellant
against
Appellantfor
forpast
pastdue
due spousal
spousal support.
Arkansas
law, like Texas
has long
long provided
provided that
that a child support obligor
Arkansas law,
Texas law, has
obligor lacks
lacks the
the
power to unilaterally
support. These
unilaterally terminate
terminate or reduce
reduce child support.
Thesecases
cases ofen
oftenhave
have come
come about
about
when aa divorce
divorce decree
decreehas
hasmade
made
provisionfor
forreduction
reductionofofchild
childsupport
supportupon
uponthe
themajority
majority of
of
nono
provision
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one of
of the
the children.
children. An oft-cited
on this
this point is Jerry
one
oft-cited case
case on
Jerry v.
v. Jerry,
Jerry, 235
235 Ark.
Ark. 589,
589, 361
361 S.W.2d
S.W.2d

92 (1962), in which
Court held
held that
that a father had
92
which the
the Arkansas
Arkansas Supreme
Supreme Court
had no unilateral
unilateral right to
changethe
theamount
amountofof child
child support
support upon aa child's
change
child's majority
majoritybecause
because the court
court alone
alone held that
that
power.
In a later case,
the Arkansas
Arkansas Supreme
SupremeCourt
Court faced
faced the
the situation
situation where the
the parties
parties allegedly
allegedly
case, the

had agreed
agreedtotoreduce
reducechild
childsupport
support upon
upon the
the majority
had
majorityof
ofaachild
childeven
eventhough
thoughthe
thedecree
decree contained
contained

reach
no such provision. The
TheCourt
Courtdid
didnot
not
reachthat
thatissue,
issue,however,
however,because
because the
the existence
existence of the
the
agreementwas
wasdisputed
disputed by
by the
the mother, and
and the
the trial
trial court
agreement
court found
found as
as aa fact
fact that
that there
there had
had been
been no

S.W.2d 425
such agreement.
such
agreement. Thompson
Thompson v.
v. Thompson,
Thompson, 254 Ark. 881, 496 S.W.2d
425 (1973).

The

Thompson Court
Court went on to recommend
"litigation such
Thompson
recommend to the Bar that "litigation
such as
as this
this could
could be
be avoided
avoided

monthly child
child support
by setting
setting forth
forth ininthe
thedecree
decree under
under what
what circumstances
circumstances monthly
support and
and alimony
alimony
payments
terminate without
without the
the necessity
necessityof
of court
court intervention."
intervention." Id.
payments terminate
Id.atat884,
884, 496
496 at
at 427.
427.

will note
The Court will
note that
that the
the Thompson
Thompson Court spoke
spoke of both
both child
child support
support and
and alimony.
alimony.
Ark. Code
In fact, in
in Arkansas,
Arkansas, both
both child
childsupport
supportand
andalimony
alimonyare
are covered
covered by
by the
the same
same statute,
statute, Ark.
Code

9-12-312. In
§§ 9-12-312.
Inaamore
morerecent
recentcase
case involving
involving alimony,
alimony, the
the Arkansas
Arkansas Supreme
Supreme Court made
made this

point explicitly:
explicitly:
payments is
is concerned,
concerned,itit has
has been
been pointed
pointed out
out that
Insofar as
as dealing with arrearages
arrearages inin payments
there is an
an analogy
analogy in
in cases
casesinvolving
involvingalimony
alimony and
and those
thoseinvolving
involving child
child support,
support, Brun v.
v.
Rembert,
227Ark.
Ark. 241,
241, 297
297S.W.2d
S.W.2d940.
940. Within
Within limitations
Rembert, 227
limitations attributable
attributable to
to the
the overriding
concern
of
the
courts
for
the
welfare
of
children,
cases
involving
child
support
concern of the
the welfare of children, cases involving child supportarrearages
arrearages
been considered
considered as
asprecedential
precedential in
in cases
casesinvolving
involving alimony
have been
alimonyarrearages
arrearages and
and vice
vice versa.
versa.

Bethell
208 Ark. 409,
576, 578
578 (1980).
Bethell v. Bethell,
Bethell, 208
409, 415,
415, 597
597 S.W.2d
S.W.2d 576,
(1980). InInBethell,
Bethell, the
the Arkansas
Arkansas

SupremeCourt
Courtapplied
applied that
that body
body of law
Supreme
law to
tocase
case where
where the father
father and
and the
the mother
mother admittedly
admittedly
agreed to
to reduce
reducespousal
spousalsupport,
support,albeit
albeitwithout
without benefit of a court order authorizing
agreed
authorizingthe
the change.
change.

Because
Bethell'sfacts
factswere
weredifferent
differentfrom
from the
the facts
facts in
in Thompson
Thompson -- where
where the
the trial
trial court
Because Bethell's

had found as
as a fact that there
betweenthe
theparties
parties -- the
the result was different.
had
there was
was no
no agreement
agreement between
different.
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mother later
later attempted
attempted to recover
allegedly past-due
past-due spousal
spousal support,
support, the
When the Bethell
Bethell mother
recover the allegedly
Arkansas Supreme
Supreme Court
Court found that the
the mother
mother had
had both
both waived
waived her
her right
righttotodemand
demand those
those sums
sums

and was
was estopped
estoppedby
by her
herconduct
conducttotodo
do so:
so: Had the father known that the mother would later
and
later
breach their
their agreement,
agreement,then
thenthe
thefather
fathercould
couldhave
haveapproached
approachedthe
thecourt
courtfor
for relief.
relief. Instead,
breach
Instead, he
he

relied on the agreement to lower
lower spousal
spousal support.
These Arkansas
Arkansas cases
casesare
areinstructive
instructiveofofhow
howthis
this Court
Court should
this case.
case. Ms.
These
should decide
decide this
Appellee argued
argued at
at trial
trial that
that Mr.
Mr. Appellant unilaterally
unilaterallyreduced
reduced his child support without benefit
of a court order. This
Thisargument
argumentisisincorrect
incorrectfor
foratatleast
leastthree
threereasons:
reasons:

• First, Mr.
Mr. Appellant's
Appellant'sreduction
reduction was
was not
not unilateral.
unilateral. He
Heand
andMs.
Ms.Appellee
Appelleeacknowledged
acknowledged
that Mr.
Mr. Appellant
Appellantintended
intendedtotomove
movetotothe
theXXX
XXXarea
areatotobebenear
nearhis
his children
children should
should Ms.
Ms.

Appellee move
there. The parties
that Mr.
Mr. Appellant's
move there.
parties explicitly
explicitly recognized
recognized that
Appellant's move
move might

causehis
his income
incometoto drop.
drop. IfIfMr.
income
pay,
cause
Mr.Appellant's
Appellant's
incomedropped,
dropped,then
thenhehewould
would
pay,
respectively
22% of
of his
his income
incomein
in child
child support
support and
and 19%
19%in
in spousal
spousalsupport.
support. Although
respectively 22%
there
was aa dispute
dispute between
betweenthe
theparties
partiesatattrial
trial over
over how
how much
much Mr.
Mr. Appellant's
there was
Appellant's income
income
had
dropped, there
therewas
wasno
nodispute
disputethat
thatMr.
Mr. Appellant and
had dropped,
and Ms.
Ms. Appellee
Appellee had
had entered
entered into

this agreement.
acknowledged
thatthat
the Mediation
agreement. Further,
Further,Ms.
Ms.Appellee
Appellee
acknowledgedatattrialtrial
the Mediation
Agreement
calledfor
for reduced
reducedchild
childsupport
support payments
payments if she
should Mr.
Agreement called
she moved
moved to Texas
Texas should

Appellant's income
income decline
decline (5 RR 25/3-25) and
and further admitted
admitted that his
his income
income has
has not
stayed the
stayed
the same.
same. (5 RR 46/14-25).

Second,the
theagreement
agreementbetween
betweenthe
theparties
partieswas
wassubjected
subjectedtotocourt
courtapproval.
approval. Prior
Prior to either
• Second,

one of
of the
the parties
parties moving
movingto
to Texas,
Texas,the
theCircuit
CircuitCourt
Courtof
of XXX
XXX County,
one
County, on
on February
February 6,
6,
2003, approved
approved a Decree
Decreeof
of Separate
SeparateMaintenance
Maintenanceby
bywhich
whichthe
thecourt
courtfound
found that
that terms
terms of
of

the Mediation Agreement
were fair
confrmed the
Agreement were
fairand
and equitable,
equitable, the court approved
approved and confirmed
the

Mediation
the court
court attached
attachedaacopy
copy of
of the
Mediation Agreement,
Agreement, the
the Mediation
Mediation Agreement
Agreement to the
the
Decree
of Separate
SeparateMaintenance,
Maintenance,and
andthe
thecourt
courtincorporated
incorporatedthe
theMediation
Mediation Agreement into
Decree of
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the Decree of
4). The
of Separate
Separate Maintenance by
by reference.
reference. (I CR 15
15 para.
para. 4).
The court
court further
further
adopted the
the Mediation
Mediation Agreement "as its order herein." (I CR 15) (Tab D).
adopted

• Finally,
Finally, immediately
immediately before
before Ms.
Ms. Appellee
Appellee moved
moved to
to Texas
Texas ininlate
late June
June 2003,
2003, the
the parties
parties
were divorced. Ms.
Ms.Appellee
Appelleetestified
testifiedthat
thatthe
thedivorce
divorcehad
hadtotobe
bedone
doneso
sothat
thatshe
she had
had clear

title
was selling
selling to
to buy
buy her
her house
houseininTexas.
Texas. At
At this time,
title to
to her
her Arkansas
Arkansas house
house which she
she was

Mr.
Mr. Appellant
Appellantalready
alreadyhad
hadmoved
moved to
to Texas.
Texas. (5 RR 64/17-21).
64/17-21). Thus,
Thus, with
with the
the Arkansas
Arkansas
again approved
approved the
theMediation
Mediation Agreement
Agreement and
and adopted
adopted itit as
as its
its order
order at
at the
the very time
court again
that the parties' moves to to Texas were being concluded. (I CR 12) (Tab E).

In short,
that Mr.
Mr. Appellant's
short, the
the parties
parties agreed
agreed that
Appellant's child
child support
support and
and spousal
spousal support
support
obligations would be reduced
reducedifif his
his income
incomefell
fell after
after the
the parties'
parties' contemplated
contemplatedmove
moveto
toTexas.
Texas. An
An
Arkansas court approved
approved that
that agreement
agreement and
and adopted it as the court's order before the move took

place.
place. At
Atasastime
timewhen
whenthe
theparties'
parties'move
movehad
hadbeen
been nearly
nearly completed,
completed, the
the Arkansas
Arkansas court
court again
again
the parties'
parties' agreement
agreementand
andadopted
adoptedititas
asthe
theorder
orderofofthe
thecourt.
court. It
It simply
simply cannot
approved the
cannot be
be said

that Mr.
Mr. Appellant
child support
support without
without court approval
Appellant unilaterally
unilaterallyreduced
reduced his child
approval when
when not only
the reduction but the very
to be
be used
usedfor
for reduction
reduction are
areset
setforth
forth in two court
very percentages
percentages to
court orders,
orders,
one signed
signed before
before the move and the
the other
other when the move was nearly completed.

In additional
support of Mr.
additional support
Mr. Appellant's
Appellant's position
positionisisSmith
Smithv.v.Johnson,
Johnson, No.
No. CA97-328,
CA97-328,
19, 1997)
1997) (copy
1997 Ark.
Ark. App.
(copy attached
under Tab
Tab F;
F; Mr. Appellant
1997
App. LEXIS
LEXIS795
795 (Nov. 19,
attached under
Appellant

requests
the Court
Court to
to take
take judicial
judicial notice
notice of
of this
this opinion). The
requests the
Thefacts
factsininSmith
Smithare
are nearly
nearly identical

to the
at bar.
bar. Smith
by the
the Arkansas
ArkansasCourt
Court of
of Appeals
Appeals for
the facts in
in the
the case
case at
Smith was not designated
designated by
publication,
Arkansas court rules the
the opinion
opinion may not be cited to an Arkansas court or
publication, and
and under Arkansas

5-2(d). However,
even referred
referredtoto in
in aa brief. Ark.
even
Ark.S.S.Ct.Ct.R.R. 5-2(d).
However,under
underTexas
Texas procedural
procedural law,
law,
unpublished
value. Tex.
unpublished opinions may be
be cited to the
the court
court although
although they
they have
have no
no precedential
precedential value.
Tex.

R. App. P. 47.7. Mr.
Mr.Appellant
Appellantaccordingly
accordinglybrings
bringsthis
thiscase
case to
to the
the Court's
Court's attention
attention to show
show the
ruling the
similar facts.
ruling
the Arkansas Court of
of Appeals
Appeals made
made on similar
facts.
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In Smith, the parties
parties agreed
agreedthat
thatthe
thefather
fatherwould
would pay
pay child
child support in
in an
an amount
amount equal to

17.75% of
of his
his take-home
take-homepay.
pay. That
like the
the one
one between
betweenMr.
Mr. Appellant and
17.75%
That agreement,
agreement, like
and Ms.
Appellee,
was made
madepart
partof
of aa court
court order.
order. The agreement
includeda afloor
foorfor
forchild
childsupport
support of
of
Appellee, was
agreement included
$1,500 per
per month
month and
and aa ceiling
ceilingof
of $2,500
$2,500per
permonth
monthwithin
within which the amount
amount of child support
$1,500

could vary
vary depending
depending on
on the
the father's
father's take-home
take-home pay.
the father
an income
income reduction
reduction and
and lowered
loweredhis
his monthly
monthly child
To summarize,
summarize, the
father claimed
claimed an
support to $1,500.
amount. The
support
$1,500. The
Themother
mothersued
sued him
him to
to require
require him to pay
pay aa greater
greater amount.
The mother
mother
made the
the precise
preciseargument
argumenttendered
tenderedbybyMs.
Ms.Appellee
Appellee in
in this
this case:
case: That reduction
made
reduction in
in the
the father's
father's

child support, albeit
albeitunder
underan
an agreed
agreed court order,
order, was
was unilateral
unilateral under
under the
the authorities
authorities elsewhere
elsewhere
discussedinin this
this Brief
Brief and therefore
therefore should
should be
beheld
heldto
to be
beineffectual.
ineffectual. The trial
discussed
trial court
court rejected
rejected the
holding that
mother's position, holding
that the
the father had not unilaterally
unilaterallyreduced
reduced child
childsupport
support but
but had
had acted
acted
pursuant to a court
court order
order that
that had
had been
been agreed
agreed between the parties.

required to
to provide certain
The mother further argued
argued that the
the father
father should
should have
have been
been required
certain
income reports
reports as
as aa condition
condition to
to reducing
reducinghis
his child
child support.
support. Although
income
Althoughthe
theparties'
parties'agreed
agreed order

contemplatedthat
that adjustments
adjustmentstoto the
the amount
amount of
of child support
contemplated
support would
would"coincide
"coincide with"
with"the
the
provision of
of these
these reports, the provision
provision of
ofsuch
such reports
reports did
didnot
not"make
"make adjustments
adjustments conditional
upon the
the provision of such reports." Smith
Smith at
at 33 (Tab F).
Ms. Appellee
the parties'
parties' Mediation
Mediation
Appelleehas
has pursued
pursued aa similar
similar argument
argument in
in this
thiscase
case because
because the
Agreement
Agreement includes
includes this
this language:
language:

After
filed each
eachyear,
year,Ms.
Ms.Appellee
Appelleewill
will receive
receiveaacopy
copyofofMr.
Mr. Appellant's tax
After taxes
taxes are
are filed
returns.
If
an
adjustment
is
in
order
according
to
the
Family
Child
Support
Chart one
onewill
will
returns. If an adjustment
the Family
Chart
be
initiated at
at that time.
be initiated
time. Either
Eitherparty
partycan
canask
asktheir
theirattorney
attorneytotododothe
thenecessary
necessary legal
legal
work.

(I CR
27). Ms.
thatthat
sheshe
did did
not not
receive
anyany
of Mr.
CR 23,
23, para.
para. 27).
Ms.Appellee
Appelleetestified
testifiedat attrial
trial
receive
of Mr.
Appellant's
tax returns
returnsuntil
untilafter
aftersuit
suitwas
wasfiled
fled and
andtherefore
thereforethat
thatMr.
Mr.Appellant
Appellantfailed
failedtotofulfill
fulfll a
Appellant's tax
condition precedent
condition
precedent to reducing child
child support
support and
and spousal
spousal support upon his move to Texas when
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his income plummeted.
The Court should
should reject
reject Ms.
Ms. Appellee's
Appellee'sargument
argumentfor
foratatleast
leastthree
threereasons:
reasons:

requiringthe
theprovision
provision of
of tax
tax returns
returnsisis not
not aa condition
condition to
to aa reduction
reduction of
of
• First, the
the clause
clause requiring

child support
support upon
upon Mr. Appellant's
child
Appellant's move
move to XXX
XXXtotobe
benear
near his
hischildren.
children. The
Theclause
clause
returns contains
contains no
no such
suchlanguage;
language;neither
neitherdoes
doesthe
the"Moving"
"Moving" clause. The
about tax returns
The clauses
clauses

are located
located in
in different parts
are
parts of
ofthe
theMediation
MediationAgreement,
Agreement,addressing
addressing different
different matters.
matters.
Compare the
the reference
referencetoto"Monthly
"Monthly Expenses"
CR 22)
22) with
with the
referencetoto "Moving"
"Moving"
Compare
Expenses" (I(I CR
the reference

(Tab C).
Q.
(I CR 25) (Tab
Second,the
theparties
partiescontemplated
contemplatedMr.
Mr. Appellant's
Appellant's income
income would
would drop immediately
• Second,
immediately upon

his move
to Texas.
Texas. At
move to
At the
the time
time of
of that
that move
move -- June
June 2003
2003 - Mr.
Mr. Appellant's
Appellant's next
next income
income
tax return
return could
the end
endof
of 2003
2003 and
andwas
wasnot
not be
bedue
duetotobe
befiled
fled until
could not be
be filed before
before the
April
that Mr.
Mr. Appellant
April 2004.
2004. ItItsimply
simplyisisnot
nottenable
tenabletotosay
saythat
thatthe
theparties'
parties'agreement
agreement that
would lower
levels upon
upon his move to
lower his
his child
childand
andspousal
spousal support
supporttotoagreed
agreedpercentage
percentage levels

Texas in
in 2003
2003 would
would be
becontingent
contingentupon
uponhis
hisfiling
fling of
of aa tax
tax return
return the
the following
following year
Texas
year and
and

providing Ms. Appellee with a copy of it.

doesnot
notrequire
requireit,it,Mr.
Mr. Appellant
Appellant did provide Ms.
• Although the Mediation Agreement
Agreement does
Ms.

Appellee
Loss
Statement
hishis
earnings,
thatthat
Ms.Ms.
Appellee
Appellee with aa Proft
Profit& &
Loss
Statementof of
earnings,a fact
a fact
Appellee
admitted. Further,
of Facts
above,Mr.
Mr. Appellant sent
admitted.
Further, as
as recited
recited in the
the Statement
Statement of
Facts above,
sent Ms.
Appellee numerous
communicationsabout
abouthis
hisfinancial
fnancial status.
status. It
numerous communications
It should
should not
not go
go unnoticed
unnoticed

2003 through
by the
the Court
Court that
thateven
evenafter
afterhis
hismove
movetotoTexas,
Texas,over
overthe
theperiod
periodJuly
July 2003
through
December
2004, Mr.
Mr. Appellant
December 2004,
Appellant paid
paid Ms.
Ms. Appellee
Appellee$20,302.19
$20,302.19 in
in child
childsupport,
support,an
an average
average

per month.
month. Mr.
of $1,127.90
$1,127.90 per
Mr.Appellant
Appellanthas
hasnot
notbeen
been aa shirker about paying child support
support
but did
did the
the best
best he
he could
could afer
afterhis
hismove
movetotoTexas
Texastotobe
benearer
nearerhis
hischildren,
children,aa circumstance
circumstance
anticipated and agreed
agreed to
to by
by the parties and
and twice
twice ordered by the Arkansas court.

Mr. Appellant
To summarize,
summarize, Mr.
Appellant and
and Mr.
Mr.Fulton
Fultonentered
entered into
into aa Mediation
MediationAgreement
Agreement that
that
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set out
out child and spousal
that Ms.
Ms. Appellee might
set
spousal support; acknowledged
acknowledged that
might move
move to
to Texas,
Texas, and
and

that
to to
be be
near
thethe
children;
that ifif she
she did,
did, Mr.
Mr.Appellant
Appellantwould
wouldfollow
follow
near
children;and
andacknowledged
acknowledged that
that
becausethis
thismove
movewould
wouldrequire
requireMr.
Mr.Appellant
Appellant to
to "start over"
because
over" in
in his
hisbusiness,
business, ifif his
his income
income
dropped, then
then child and
and spousal
spousal support
support would drop to
dropped,
to previously
previously agreed
agreed levels. The
The Arkansas
Arkansas

trial court
agreementas
asits
itsorder
orderprior
prior to
to either
either party's
party's move
move to
court approved
approved and
and incorporated this agreement
Texas. The
Texas.
The parties
parties actually
actually divorced
divorcedwhen
whenthe
thecourt
courtsigned
signedthe
the Divorce
DivorceDecree
Decreeon
onJune
June 16,
16, 2003.
2003.

By this
this time,
time, Mr.
Mr.Appellant
Appellanthad
hadmoved
movedtotoTexas
Texas and Ms. Appellee was in
in the
the midst of her
her own
move. In
move.
In short,
short, by
bythe
thetime
timeofofthe
themove,
move,the
the "Moving"
"Moving"section
sectionofofthe
theMediation
MediationAgreement
Agreement
come into
into effect.
already had come

Issue
5: In
Issue 5:
Inthe
the event
event that
thatthe
theCourt
Courtsustains
sustainsany
anyofofthe
theIssues
Issues set
set forth
forthabove,
above, the
the
trial
court
further
erred
by
granting
Ms.
Appellee
a
judgment
against
Mr.
trial court further erred by granting Ms. Appellee a judgment against Mr.
Appellant for
amount
of $53,567.50
$1,582.48
forattorney's
attorney’sfees
feesininthethe
amount
of $53,567.50and
and
$1,582.48inincosts
costs
because
thoseamounts
amountsincluded
included attorney’s
attorney's fees
costsincurred
incurred with
with respect
because those
fees and costs
respect to
seeking recovery
recovery on
on judgments
judgments which now have been
reversed in
in part.
seeking
been reversed
Issue
thethe
Court
sustains
anyany
of the
set forth
above,
Issue 6: InInthe
theevent
eventthat
that
Court
sustains
of Issues
the Issues
set forth
above,
there was
was no
no evidence,
evidence,or
orinsufficient
insuffcient evidence,
to support
support the
the trial
trial court's Finding
evidence, to
Finding
No. 17
17 upon
upon which
which the
the trial
trial court
award against
against Mr.
Mr. Appellant of
of Fact No.
court based
based an award
of
attorney's
fees
in
the
amount
of
$53,567.50
and
$1,582.48
in
costs.
attorney’s fees in the amount of $53,567.50 and $1,582.48 in costs.
trial court found, in Finding of Fact No. 17
17 (I CR 74), that "Petitioner is entitled to a
The trial
judgment in he amount of $53,567.50 in attorney's fees
$1,582.48 in
in costs."
costs." These
fees and $1,582.48
These amounts
amounts

are based
basedupon
uponthethe
testimony
Mr.XXX,
XXX,counsel
counsel
Ms.Appellee.
Appellee.Mr.
Mr.XXX
XXX testifed
are
testimony
of of
Mr.
forforMs.
testified in a
global manner that
that these
these fees
feesand
andcosts
costswere
wereincurred
incurredfrom
from inception
inception through the trial
trial of
ofthe
thecase.
case.
101/9).
(7 RR
RR 100/10
100/10 -- 101/9).

These fees
fees and
legal
issue
These
and costs
costs were
were not
not broken
brokendown
downbyby
legal
issue

(conservatorship,possession,
possession,access,
access,child
childsupport
support or
or spousal
(conservatorship,
spousal support),
support), legal
legalproceeding
proceeding
(registration, contempt,
contempt,motion
motionto
to modify)
modify) or otherwise.
(registration,
otherwise. The
Thebilling
billingstatements
statements introduced
introduced in

support of
support
of this
thistestimony
testimonydemonstrate
demonstrate that
that the
thelegal
legalservices
services provided
provided and
and costs
costs incurred
incurred

included all
all aspects
aspects of
of this
this case.
case. (PX 101).
Effective January
January 2005,
2005, the
thetrial
trial court
court reduced
reducedMr.
Mr. Appellant's
Appellant's child support obligation
obligation
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to $1,650 per month because
thetrial
trial court
court concluded that $1,650 per
per month
month equaled
equaled 22%
22% of
of Mr.
because the

Appellant's monthly
monthlyincome
incomecommencing
commencing in
in 2005,
2005, which
which the
the trial
trial court
courtdetermined
determined to
to be
be $7,500.
$7,500.

8). Mr.
decision. Thus,
(I RR 74 para.
para. 8).
Mr.Appellant
Appellanthas
hasnot
notchallenged
challenged this
this part
part of the
the trial
trial court's
court's decision.
Thus,

Ms. Appellee
Appellee still
stillhas
has prevailed
prevailed in
in this
this litigation,
litigation,but
butshould
shouldthe
the Court
Courtsustain
sustain any
any of
ofthe
theIssues
Issues
above, Ms.
Ms. Appellee'
Appellee' recovery
recovery will
will be
the trial
trial court's
judgment. When
11 through 4 above,
be far
far less
less than the
court's judgment.
the amount a party is
is adjudged
adjudged due
due is
is reduced
reduced on
on appeal,
appeal, then the issue of attorney's
attorney's fees
fees must be

reversed and
andremanded
remandedfor
forredetermination.
redetermination. Young
Youngv.v. Qualls,
Qualls, 223
223 S.W.3d
S.W.3d 312
312 (Tex. 2007) (per
reversed

Eckman,213
213S.W.3d
S.W.3d306
306(Tex.
(Tex.2006).
2006). Mr. Appellant
the Court
curiam); Barker v. Eckman,
Appellant requests
requests that the
sustain his Issues
remand this
this case
casetotothe
the trial
trial court for aa redetermination
of
sustain
Issues 11 through
through 4 and
and remand
redetermination of
attorney's fees,
fees, if
if any,
any, to
to be
be awarded.
awarded.

Prayer for
for Relief
Relief
WHEREFORE, PREMISES CONSIDERED, Mr.
follows:
Mr. Appellant
Appellant prays
prays as follows:

1. That
That the
the Order
Order In Suit
1.
the Court
Court reverse
reverse the
Suit To
To Modify
ModifyParent-Child
Parent-ChildRelationship
Relationship with
with
respect to child
child support
arrearages for
for 2003 and 2004 and render its
supportarrearages
arrearages and
and spousal arrearages

decision otherwise
otherwiseaffirming
afrming the
decision
the trial
trialcourt's
court'sdecision,
decision, except
except for the
the issue
issue of
of attorney's
attorney's
fees, which
which should be remanded
remanded to
to the
thetrial
trial court
court for redetermination.
fees,

the Order
Order In
In Suit
Suit To Modify
2. Alternatively, the Court
Court reverse
reverse the
Modify Parent-Child
Parent-Child Relationship
Relationship
with
for 2003 and
with respect
respect totochild
childsupport
supportarrearages
arrearagesand
and spousal
spousal arrearages
arrearages for
and 2004 and
and
remand
the case
casefor
fordetermination
determinationofofwhat
whatchild
childsupport
support Mr.
Mr. Appellant
remand the
Appellant should
should have
have paid
during 2003
and 2004,
2004, apply
apply the
amountspaid
paidby
by Mr.
Mr. Appellant
2003 and
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