
Eric C. Singleton #06799
The Singleton Group
307 West 200 South, Suite 2002
Salt Lake City, UT 84101
Telephone:  	801-214-9200
Facsimile:	801-214-9201
Attorney for Plaintiff

______________________________________________________________________________

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH, SALT LAKE DEPARTMENT

	
57 Daly, LLC,

                                         Plaintiff,
vs.

COUNTRYWIDE BANK, FSB, BANK OF AMERICA, BAC HOME LOANS SERVICING, L.P., RECONTRUST COMPANY, N.A.,  MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, Inc., and Does 1 through 5,

                                        Defendants,
     
	
    
           COMPLAINT

             Case No: ___________________ 


             Judge: ________________________



Plaintiff, by and through counsel, complain of Defendants and allege as follows:
PARTIES
1. Plaintiff is a limited liability company with a principle place of business in Salt Lake County, State of Utah.
2. Plaintiff received its interest in the home located at 57 Daly Avenue, Park City, Utah from Greg Freebairn and Chanda Freebairn, husband and wife.
3. Countrywide Bank, FSB,  (Countrywide) is a corporation with its headquarters in the State of Virginia and, at all relevant times herein, was doing mortgage loan business in the State of Utah. By definition of the subject Trust Deed, Countrywide is the “Lender” in the subject transaction. 
4. Bank of America (Bank of America) is a purported successor or assignee of Countrywide.
5. Mortgage Electronic Registration Systems, Inc., a corporation organized under the laws of Delaware (MERS), was named beneficiary under the Trust Deed as a nominee for Countrywide. The non-lending role of MERS is explained by MERS itself as:
6. BAC Home Loan Servicing, LP. fka Countrywide Home Loan Servicing, LP, (BAC Home Loan) purports to be a “servicer” of the Trust Deed (attached as Exhibit A) and is the purported appointer of Recontrust Insurance Agency as the Successor Trustee in a document purportedly signed on September 28, 2009 and recorded on October 10, 2009.  Substitution of Trustee attached hereto as Exhibit B.
7. Recontrust Insurance Agency (Recontrust), was named as a Successor Trustee to the Trust Deed executed by Plaintiffs on or about April 9, 2007 for the purchase of their home. 
8. Defendants John Does 1 through 5 are not known at the time of filing of this 
Complaint, but when their identities are known, notice will be given to the court and parties.
FACTS
9. On or about July 19, 2007, Countrywide extended a home refinance loan to Greg Freebairn and Chanda Freebairn in the principle sum of $1,225,000.00.
10. Subsequently, the title to this home was transferred via Quit Claim Deed from Greg Freebairn and Chanda Freebairn to 57 Daly, LLC.
11. The Note for this loan was secured by a Deed of Trust (Trust Deed attached as Exhibit A) recorded on July 27, 2007, against the residence located at 57 Daly Avenue, Park City, Utah.
12. Stewart T. Matheson is named as Trustee in this Deed of Trust. 
13. Countrywide named MERS as “solely as a nominee for Lender” in this Trust Deed.
14. On or about September 28, 2009, BAC Home Loan, appointed Recontrust Company, N.A. as successor trustee by a Substitution of Trustee (recorded October 14, 2009). Substitution of Trustee attached as Exhibit B.
15. Recontrust executed and recorded a written notice of default and election to sell on October 22, 2009. Attached as Exhibit C.
16. Recontrust then executed and published the Notice of Trustee’s Sale (setting the date for February 23, 2010). Attached as Exhibit D.
17. Recontrust did not have the authority to record the Notice of Default as Recontrust was not appointed by any real party in interest to the Trust Deed.
18. On information and belief the Note associated with the Trust Deed was bundled with other notes and sold as mortgage-backed securities or otherwise assigned and split from the Trust Deed.
19. When a note is split from the trust deed, “the note becomes, as a practical matter, unsecured.” Restatement (Third) of Property (Mortgages) section 5.4 cmt. a (1997).
20. A person or entity holding only a trust deed, but not the note, suffers no default because only the note holder is entitled to payment. Id.
21. BAC Home Loans is not listed or referenced anywhere in the chain of title. 
22. Through the use of MERS and servicing agents, the holder of the promissory note (The Note) did not also hold the Trust Deed.
23. Because the Note was separated from the Trust Deed, defendant BAC Home Loans may not have any standing to collect money owed under the Trust Deed. See In re Foreclosure Cases, Case No. 1:07-cv-02282-CAB (N.D.OH dated October 31, 2007) (finding that without legal title to the residence, the lenders did not have standing to pursue their claims). A copy of the order is attached hereto as Exhibit E.
MERS has no interest in the Notes or Trust Deeds and no authority to foreclose.
24. MERS is listed in the Trust Deed as a nominee of Lender and a beneficiary under the Trust Deed.
25.  The word “nominee” encompasses a range of meanings from a straw man or limited agent to a representative enjoying the same legal rights as the party that acts as the nominator.
26. Black’s Law Dictionary defines a nominee as “[a] person designated to act in place of another, usu. in a very limited way” and as “[a] party who holds bare legal title for the benefit of the others.” Black’s Law Dictionary 1076 (8th ed.2004).
27. The Trust Deed consistently refers only to rights of the Lender, including rights to receive notice of litigation, to collect payments, and to enforce the debt obligation.
28. The Trust Deed consistently limits MERS to acting “solely” as the nominee of lender.
29. The entire MERS system and its role or authority in mortgage foreclosures has come under recent judicial scrutiny. 
30. There are hundreds of cases pending that challenge the MERS model and several decisions against the MERS model are now coming out. See, Landmark National Bank v. Kesler 216 P.3d 158 (Kan. 2009).
Recontrust had no authority to execute the Notice of Default
31. The Trust Deed identifies “Stewart T. Matheson” as the Trustee.
32. On October 10, 2009, Recontrust executed and recorded a Notice of Default on the home.
33. Recontrust had no authority to execute the Notice of Default.
34. Per the terms of the Trust Deed, Countrywide (Lender) has the exclusive right to appoint a party to initiate foreclosure.
35. Recontrust was not known to Countrywide and Countrywide did not endow Recontrust with the power to foreclose.
36. Recontrust was not properly appointed and had no authority to foreclose or otherwise act with regard to the Property; therefore, the Notice of Default was improper and unauthorized.
FIRST CLAIM FOR RELIEF
Breach of Contract and Breach of the Implied Covenant of 
Good Faith and Fair Dealing
37.  Plaintiffs hereby reallege and incorporate the preceding paragraphs.
38.  Plaintiff’s and Countrywide, entered into the Loan to finance the purchase of the Property.
39. BAC Home Loan Servicing, LP, the Servicer, did not have authority to initiate the foreclosure process.
40. Servicer authorized and was aware of the activities of Recontrust and failed to stop the actions Recontrust.
41. Servicer breached the covenant of good faith and fair dealing by allowing Recontrust to initiate and execute the foreclosure without real authority.
SECOND CLAIM FOR RELIEF
Quiet Title
42.  Plaintiff hereby realleges and incorporates the preceding paragraphs.
43. Attached and marked as Exhibit “E” is a legal description of the Property.
44.  Plaintiff seeks fee simple title over the Trust Deeds.
45. Pursuant to Utah Code Ann. 78B-6-1301 Plaintiffs bring this action against any person claiming an interest in the Property.
46. Neither Countrywide, nor MERS, nor Recontrust, nor any other  Defendant has authority to sell or transfer title of this Property..
47.  Plaintiff seeks an Order from this Court to release all Trust Deeds and grant Quiet Title to Plaintiff.
48. A lis pendens will be immediately filed against the property.
THIRD CLAIM FOR RELIEF
Declaratory Judgment
49.  Plaintiff hereby realleges and incorporates the preceding paragraphs.
50.  Plaintiff requests a declaration of the parties’ rights under the Note and Trust Deed considering the foregoing allegations.
51.  Plaintiff requests a determination of whether Recontrust had authority to: (1) execute, record, and publish the Notice of Default; (2) and execute and publish the Notice of Trustee’s Sale (setting a date of February 23, 2010).
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for judgment and order against Defendants, inclusive, as follows:
1. For an Order releasing the Trust Deeds;
2. For an Order nullifying the Notice of Default;
3. For an Order vacating all foreclosure proceedings;
4. For such judgments and declarations pleaded herein;
5. For additional damages, attorney’s fees, and costs as allowed by contract, statute, or court rule;
6. A judgment for contract breach in an amount to be determined by the Court;
7. A judgment for intentional infliction of emotional distress;
8. Punitive damages as proven at trial;
9. Such other relief as the Court may deem just and proper.
DATED this  _______day of February 2010.
							______________________
							Eric Singleton
							Attorney for Plaintiff
							307 W 200 South, #2002
							SLC, UT 84101
							Email: eric@TheSingletonGroup.com
							Tel: 801-214-9200
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