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As a result of a recently finalized rule issued by the National Labor Relations Board (NLRB),
essentially all private-sector employers, whether unionized or not, will be required to notify
employees of their rights under the National Labor Relations Act (NLRA) by posting an
employee rights notice in the workplace no later than November 14, 2011.
With very limited exceptions, effective November 14, 2011, private employers will be required
to post a notice in the workplace in conspicuous locations where they are readily seen by
employees. The notice must be posted in English and in another language if at least 20
percent of the employees are not proficient in English and speak that other language.
Additionally, employers who customarily post notices to employees regarding personnel rules
or policies on an Internet or company intranet site also will be required to display the notice
on those sites. Distributing the notice via e-mail or including it with a pay stub will not fulfill
the physical and electronic posting requirements. Failure to post the notice may be treated as
an unfair labor practice under the NLRA.
The NLRB investigates allegations of unfair labor practices made by employees, unions,
employers and other persons. While the NLRB cannot impose fines, an employer’s violation
may be treated as evidence of unlawful motive in a case in which motive is an issue, and
may prevent the running of the statute of limitations.
This new notice requirement is similar to the notice already required for federal contractors. It
covers employees’ rights to act together to improve wages and working conditions; to form,
join and assist a union; to bargain collectively with their employer; and to refrain from any of
the activities. The notice contains examples of unlawful employer and union conduct, as well
as contact information for employees to file complaints and resolve questions.
A copy of the required 11x17 poster will be available at no cost from the NLRB upon request,
and is downloadable from the NLRB’s website, www.nlrb.gov/poster.
Shortly after the NLRB’s announcement about the rule, the National Association of
Manufacturers (NAM) filed a lawsuit in the U.S. District Court for the District of Columbia to
stop the NLRB from moving forward with the rule. The lawsuit asks the NLRB to set aside
promulgation of the rule and alleges that the NLRB is acting outside the scope of its
jurisdiction. Indeed, the rule represents the first time the NLRB has required the posting of
such a notice since the NLRA was passed in 1935. We will monitor this effort to enjoin the
rule’s implementation and advise of any developments. But absent any action by the courts,
the final rule becomes effective November 14, 2011.
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This action by the NLRB follows other measures by the NLRB to assert itself in the
workplace, including those workplaces that are nonunionized. For example, over the past year
the NLRB has brought several charges against businesses that terminated employees who
criticized their employers on Facebook and other social networking sites. According to the
NLRB, such comments constituted protected concerted activity. Such actions demonstrate that
employers who perceive the NLRB as being irrelevant to their organizations should reconsider
that notion.
While employers with employees already unionized likely will see little impact from the new
rule other than the actual posting requirement itself, nonunionized employers may be faced
with employees raising questions about their rights under the NLRA. Accordingly, it is
important for nonunionized employers to be aware of their rights in resisting a unionorganizing campaign as well as the rights of their employees.
If you have any questions with respect to this alert, please contact Julie Levinson Werner or
any of the members of the firm’s Employment & Labor practice group at 973 597 2500.
We would also be pleased to provide you with assistance with respect to other employment
practices and workplace compliance issues.
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