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"Instant" Drug Tests

"Instant" Drug Tests
by RUSSELL L. SAMSON
In
employment attorneys
at the
the firm
firm have
received an
an increasing
increasing number
number of
of inquiries
inquiries on
of "instant"
"instant" drug
In recent
recent weeks,
weeks, employment
attorneys at
have received
on the
the use
use of
drug tests.
tests.
attending the
the 2008
2008 Employment
Employment Law Client
of Iowa
Iowa Workforce
Workforce Development, during
As those attending
Client Seminar
Seminar heard from a representative
representative of
the period from
from January
January 1,
1, 2008,
2008, to
to October
October 8,
8, 2008,
2008, the
the agency
agency awarded
awarded unemployment
unemployment compensation
compensation benefits
benefits to
to employees
employees who
testedpositive
positive for
for drugs
drugs // alcohol
alcohol in
in 36 out of 69 cases.
individual whose
had tested
cases. Logic
Logic would
wouldsuggest
suggest that an individual
whose employment was terminated
asthe
theresult
resultof
of aa"positive"
"positive" drug or alcohol test would
the "miscon"misconnated as
would be
be prevented
prevented from receiving unemployment benefits under the
duct" disqualification.
disqualification. Logic
Logicdoes
doesnot
notalways
always hold
holdsway
sway in
inthis
thisparticular
particulararena.
arena. The
TheIowa
Iowadrug
drugtesting
testing statute
statute -– Iowa
Iowa Code
Code Section
Section
730.5(15)(b)- provides
or required
required aa drug
drug test
testin
inviolation
violation of
730.5(15)(b)–
provides in
inpart
partthat
that ininan
an action
action where
where ititisisalleged
alleged that
that the
the employer
employer requested
requested or
statute’s provisions,
provisions, the
the employer has
has the
the burden
burdenof
of proving
proving that the
the requirements
requirements of
of this section were
were met.
met. The
the statute’s
The Iowa
Iowa Supreme
Supreme
Court
has
instructed
that
the
statute's
requirements
are
to
be
strictly
construed
against
the
employer.
And
the
Iowa
Supreme
Court
Court has instructed that the statute's requirements are to be strictly construed against the employer. And the Iowa Supreme Court
"misconduct" discharge
on an
an illegal
illegal test. ItItisisunder
employees with
with
held that an employer could not base
base aa "misconduct"
discharge on
underthose
those standards
standards that employees
positive drug
drug tests
tests are
are being
being awarded
awarded unemployment
unemployment compensation
compensation benefits.
benefits.

hasseveral
severalmandates
mandateswhich
whichare
areincluded
includedprimarily
primarilyfor
forthe
theprotection
protectionof
of the
theindividual.
individual. One
The Iowa statute
statute has
One example
example which
which has
has
been specifically
specifically addressed
by the
theSupreme
SupremeCourt
Courtisisthe
therequirement
requirementthat
thatnotice
noticeof
of test
testresults
resultsbe
begiven
giventotoan
anemployee
employee"in
"inwriting,
writing, by
been
addressed by
certified mail
mailing requirement
mail return
return receipt
receipt requested."
requested." Even
Even ififan
anemployee
employee has
has actual knowledge, failure to meet
meet the statutory mailing
requirement
may render the
the testing
testing out of compliance.
of an
an "instant"
"instant" drug test should assure
assurethat
thatititwill
will be able to demonstrate
demonstratecompliance
compliancewith
with all
all of the
An
An employer
employer considering
considering the use
use of
provisions of the law.

Initially, one
assurethat
thatwhen
whenaaspecimen
specimenisisinitially
initially collected,
collected, there
there is
is nothing
nothing done
Initially,
one should
should examine
examine protocols
protocols and
and requirements
requirements to assure
done
which might
which
mightlead
lead to
toaa claim
claimthat
thatthere
therewas
wasaa breach
breach of
of the
the requirement
requirement that
that the
the collection
collectionbe
bedone
done "so
"soas
as to
to reasonably
reasonably preclude
preclude the
the
possibility
of
sample
contamination,
adulteration,
or
misidentification."
If
one
puts
something
in
the
specimen
from
a
pipette
possibility of sample
adulteration, or misidentification." If one puts something in the specimen – from a pipette to
some
litmus
paper
or
other
substance
argument that
that the
the specimen
specimen was
was "contaminated."
"contaminated."
some litmus paper or other substance –- there
there may
may be
be an
an argument

Given the requirement
requirement that
that if
if the specimen
is urine,
urine, the
the specimen
specimenbe
bedivided
dividedinto
intotwo
two components
componentsatatthe
thetime
timeofofcollection
collection in
in front
front of
specimen is
the donor,
donor, one
one could
could obtain
obtain the
the specimen
specimenininaacollection
collection cup,
cup,immediately
immediately fill
fill the two
two jars
jars in
in front
frontof
ofthe
thedonor,
donor,and
and then
then run
run the
the
"instant"
as remains.
remains. If
need for
for additional testing and the two
"instant" test
test on so much of the
the specimen as
If the
the instant
instant test
test is negative, there is no need
jars with
with the
disposed of
of properly. This
the split
split specimen
specimen can
can be disposed
Thiswould
wouldalso
alsoappear
appear to
to meet
meet the
the chain
chain of
of custody
custody requirements
requirements generally,
noting that those
requirements
begin
at
the
time
of
initial
collection.
those requirements begin at the time of initial
The Iowa statute
statute specifically
specifically recognizes
recognizesthe
thepossibility
possibility of
of two
two different specimens
for aa single
single testing
testingfor
for alcohol.
alcohol. The
specimens for
The first
first test
test may
be
an "instant" saliva
confirmatory test
test using
using aa federallyfederallybe an
saliva alcohol
alcohol screening
screening device;
device; the
the second
second confirmatory
test must
must be
be aa "breath
"breath as
as specimen" test
approved
approved evidential breath
breath testing
testing device.
device. There
Thereisisno
nocourt
courtdecision
decisionthat
thatanswers
answers the
the question
question of
ofwhether
whetheran
anemployer
employercan
canuse
use one
one
type
"instant" test
different sample.
type of
of specimen
specimen for an
an "instant"
test for
for drugs,
drugs, and,
and, ifif aa confirmatory
confirmatorytest
testisisneeded,
needed, direct
direct an
an employee
employee to submit
submit aa different
sample.
(For example, running an "instant" saliva test, and,
and, if
if itit is
is positive,
positive, directing
directingthe
theemployee
employee to
to provide
provide aa urine
urine specimen.)
specimen.)
While
require that
While the
the requirements
requirements of
of aa number
number of
of other
other states
states require
that all
all drug
drug testing
testing be
be done
done in
in an
an "approved"
"approved" laboratory,
laboratory, Iowa's
Iowa's statute
statute
does
not impose
imposethat
thatrequirement
requirementfor
forthe
theinitial
initial screening
screeningtest
testfor
fordrugs.
drugs. It does
require that
that ifif there
there is
is an
an initial
initial positive test — the
does not
does require
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results of the "instant" test, for example -– the
the results
results be confirmed by an "approved laboratory" using (except for breath alcohol
testing) GC/MS
or
some
other
"comparably
reliable
GC/MS or some
reliable analytical
analyticalmethod."
method."The
TheIowa
Iowastatute
statutealso
alsopermits
permitsan
anemployee
employeetotodesignate
designate aa
the second
secondportion
portion of
of the
the "split
"split sample." The
laboratory of
of her
her or his own
own choosing
choosing to
to run
run aa test on the
The specimen
specimen // collection
collectionsystem
system an
an
degree of
of acceptability that
Abuse and
and Mental
Mental Health
employer is
is using
using must
must have
have such
such a degree
that any
any and
and every
every laboratory
laboratory on
on the
the Substance
Substance Abuse
Services
Administration's("SAMHSA's")
("SAMHSA's") "approved" list will
will run
hole: The
Services Administration's
run confirmatory
confirmatory testing.
testing. IfIfnot,
not,there
there is
is potentially
potentially aa huge hole:
employee
with
a
"confirmed
positive"
test
result
need
only
designate
an
"approved
lab"
that
declines
to
test
the
sample.
An
employee
"confirmed positive" test result need only designate an "approved lab"
declines to test the sample. An employer
unable to
to meet
meet the
the requirements
requirementsof
ofthe
thestatute.
statute. The
The discharged
dischargedemployee
employeewill
will at aa minimum
minimum get unemployment
could then be unable
compensation benefits,
benefits,and
andthe
the"employer"
"employer" will
will potentially
compensation
potentially face
face aa wrongful
wrongfuldischarge
discharge action,
action, with
withexposure
exposure for
for back
back pay,
pay, attorney
attorney
fees,
and
possible
reinstatement.
fees, and possible reinstatement.
lesson should
should be
be clear.
clear. If
If an
The lesson
an employer is considering
considering using
using any testing other than the traditional urine
urine testing
testing for
for drugs
drugs and
and the
the
traditional
breath
testing
for
alcohol,
it
needs
to
pmake
certain
it
can
demonstrate
compliance
with
each
and
every
"technical"
traditional breath
for alcohol, it needs to pmake certain it can demonstrate
each and every "technical"
requirement of
of the
the statute.
statute.
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