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ProactiveAttackThroughDeclaratoryRelief
ByStephanMlhalovits

Abreachofcontractac
cusationcanworryany
business.Forsmaller

businesses,itcanbe
terrifying.Bybringinga

preemptiveactionfordeclaratory
relief,abusinesscantakecontrol
ofthesituationandgainleverage
tomitigatetheharm.

Toillustrate,supposeABCCorp.
seesanopportunitywithacom
mercialpartner:XYZCorp.Both
sidesexpressoptimismaboutcol
laboration.Theyenterintoawritten
agreementBothsidesactingood
faith.Butdespitebestintentions,
XYZaccusesABCofbreach.ABC
deniesthebreachorlooksto
resolvethedispute,butthetwo
sidescan'tsettle.ABCfeelslike
It'sinlegallimbo.WillXYZsue?If
XYZdoessue,willitactrightaway
orwait?Whatarethechancesof
successfullydefending?Howmuch
willthatcost?ForABC,anactive
business,theuncertaintyisunac
ceptable.

ButABChasoptions.Therecent
caseofOsseousTechnologiesof-
AmerlciInc.v.DisccveryOrthoPart
nersLLC(2010)191Cal.App.4th
357showsthatABCmayproac-
tivelybringanactionfordeclare-

'toryreliefinsteadofwaitingtobe
sued.Thisremovesuncertaintyand

'allowsABCtoproceedasplaintiff.
ThiscouldimproveABC'schances
ofshowingitisnotInbreach,oral
ternatively,giveABCmoreleverage
insettlementdiscussions.

Thedeclaratoryreliefaction
comesfromstatute.CodeofCivil
ProcedureSection1060states,
Incasesof"actualcontroversy,"a
partytoacontractmayaskacourt
todeclareitsrightsandduties
underthecontractBut,perCode
ofCivilProcedureSection1061,a
courttnayrefusetodeclarerelief
whereitis"notnecessaryorproper
atthetimeunderallthecircum
stances."ABC'sclaimmustfit
withinthestatutes.Butwhatquali
fiesasan"actualcontroversy?"
Whenwillanactionbedismissed

.as"notnecessaryorproper?"

ABCcanshowan"actualcon
troversy"ispresent,sinceXYZis
accusingABCofbreachingItslegal
obligations.Anactualcontroversy
existswhenamatterisripeforjudi
cialdetermination,I.e.arealissue
existsbetweentheparties,which
affectstheirlegalrelations.The
mattercannotbeahypothetical
disputethatmightariseinthefu
ture.SeeMeyerv.SprintSpectrum
LP.(2009)45Cal.4th634,648
(nodeclaratoryreliefwherephone
servicesubscriberssuedovercon

tractualarbitrationprovision,butno

agreedtofindmarketingopportuni
tiesforplaintiff'stechnology,and
plaintiffagreedtocompensate
andusedefendant'sservices
exclusively.Theplaintifffoundan
opportunityonitsownandrefused
topaydefendantTheagreement
thenexpired.Insteadofwaitingto
besuedforbreach,plaintiffsued,
askingthecourttodeclareitdid
notbreach.Inaffirmingdismissal
ofthedeclaratoryreliefclaim,the
appealscourtheldtherewasno
allegationofanongoingcontractual
relationshipbetweentheparties.

Bybringingapreemptiveactionfordeclaratoryrelief,
abusinesscantakecontrolofthesituationandgain

leveragetomitigatetheharm.

HastheagreementwithXYZ
alreadyexpired?Ifso,acourtmay
concludethereisnofutureconduct
forthecourttodecree,andthe
claimisnot'necessaryorproper."
Alternatively,iftheagreementis
stillineffect,ABCcouldargue'de-
claratoryreliefisrequiredtodeter
minetheparties'contractualrights
andobligationsgoingforward.ABC
couldpointtodeferentialcaselaw
forsupport"doubtsregardingthe
proprietyofanactionfordeclara
toryrellef...generallyareresolved
infavorofgrantingrelief."Fiiarsky
v.Sup.Ct(2002)28Cal.4th419,
433.

WhetherXYZhasaripeclaimfor
breachofcontractisnotassignifi
cantastherequirementforsortie
futurerelations."Themerecir

cumstancethatanotherremedyis
availableisaninsufficientground
forrefusingdeclaratoryrelief...."
Fiiarskyat433.Moreover,the
"merefactthatthecontracthas

alreadybeenbreached...doesnot
necessarilydeprivethecourtofthe
powertograntdeclaratoryrelief....*
Ermolleffv.R.K.O.RadioPictures•
(1942)19Cal.2d543,547.

ABC'sdeclaratoryreliefclaim
couldhelpdeterminetheoutcome
ofitsdisputewithXYZ.IfABCcan
withstandSection1061byshowing
ajudicialdeclarationwillhelpguide
futureconductABCcanproceed
asplaintiffandshowitdidnot
breachtheagreementAlternative
ly,astrongdeclaratoryreliefclaim
couldhelpABCbycausingXYZto

-doubtthestrengthofitsownclaim,
andmayencouragesettlement
Declaratoryreliefmaybejustthe
claimABCneedstoresolvethe
disputeandgetbacktobusiness.

actualdisputehadyetarisenover
theprovision).

Acourtwouldfindanactual

controversy,becausetheparties
disputewhetherABCisinbreach.
SinceABCisalreadyaccusedof
breach,thesuccessofABC'sclaim
restsonwhetherthematterIstoo

ripefordeclaratoryrelief.Inother
words,itispossibleforABCto
waittoolongtobringitsclaim,if
ABCwaitssolongthatitscontract
withXYZterminates,thenacourt
maydecideItisnot"necessary
orproper*todeclarerelief,where
suchreliefwouldonlyaddresspast
wrongs.

Evenifamatterisripeforadjudi
cation,acourtmayrefusetogrant
declaratoryreliefwheretheaction
Isnot"necessaryorproperatthe
timeunderallthecircumstances."

Section1061.Thismeansacourt

willdeclarereliefonlyitisbeing
askedtodecidesomethingthat
haspracticalconsequencestothe
parties'futurelegalrelations.The
recentcaseofOsseous,Illustrates
thesituationandprovidesguidance
forABC.

InOsieous,thepartieshadasix-
monthagreement.Thedefendant

Withoutanyfutureconducttode
termine,abreachofcontractclaim
wasanadequatelegalremedy.

BCcanlearnfromthe
court'sanalysis.The
courtnotedthatplaintiff
failedabysmallytoal-

ilegeanyfutureconduct
Thecomplaintallegedonly"past
wrongs."Theagreementalready
expired,sotherewerenofuture
relations.The.courtnotedthat
plaintiffhadotherplausibleargu
mentstoarguefuturerelations,but
"thetrialcourtwasnotrequired
tospeculateInfavorofplaintiffor
acceptItsbarecontentions."

ABCshouldfocusonshowing
somefuturerelationswithXYZ.
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