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Laid-off employees
in in
their
COBRA
Laid-off
employeeswill
willbe
beeligible
eligiblefor
foraatemporary
temporaryreduction
reduction
their
COBRApremiums
premiums
under
“Act”).
Recognizing
under the
theAmerican
AmericanRecovery
Recoveryand
andReinvestment
ReinvestmentAct
Actofof2009
2009(the
(the
“Act”).
Recognizing
that few
employees
can afford
to continue
health coverage
under the under the
that
fewlaid-off
laid-off
employees
can afford
to continue
health coverage
Consolidated
ActAct
(COBRA),
the
ActAct
creates
a federal
ConsolidatedOmnibus
OmnibusBudget
BudgetReconciliation
Reconciliation
(COBRA),
the
creates
a federal
subsidy
65%
of the
COBRA
premium
for afor
nine
monthmonth
period,period,
with with
subsidythat
thatwill
willcover
cover
65%
of the
COBRA
premium
a nine
employees
100%,
of the
COBRA
premium.
employeespaying
payingonly
only35%,
35%,rather
ratherthan
than
100%,
of the
COBRA
premium.
Employers
will be
be able
able to recoup
Employers will
recoup the 65%
subsidy from the federal government
government in the
form of a credit against federal payroll taxes.
The
subsidy applies
applies to premiums paid on or
The subsidy
after March 1,
1, 2009.
2009.

Eligibility
Eligibilityfor
forPremium
Premium Subsidy
Employees
who lose health coverage due to
Employees who
Lori A. Basilico,
Basilico, Partner

an involuntary
involuntary termination of
of employment
employment
between September 1, 2008
2008 and
and December
December
31, 2009 are
are eligible for
for the
the premium
premium subsubsidy.
Act does
does not define “involuntary
sidy. The
The Act
termination” and itit is
is not
not clear
clear whether
whether an
employee who took early retirement or buyout in anticipation of aa layoff
layoff would qualify
for the subsidy.
Subsidy-eligible
individuals who
who elect
Subsidy-eligible individuals
elect
COBRA
coverage
will
be
responsible
COBRA coverage will be responsible for paying 35%
35% of
ofthe
theCOBRA
COBRA premium.
premium. EmployEmployers are
are required
required to pay the remaining 65%
of the premium
premium and will be
be reimbursed
reimbursed for
such amount in the form of a credit against
against
wage withholding
withholding and
andFICA
FICA payroll
payroll taxes.
taxes. The
payroll
payroll tax
tax credit
credit only
onlyapplies
appliestotoCOBRA
COBRA premiums paid by the employer pursuant to the
Act, so employers
employers who voluntarily agree
agree to
pay portions
portions of
COBRA
premiums
as
a result
of COBRA premiums
of other
arrangements,
such
as
in
connecother arrangements,
in connection with
with aa reduction-in-force
reduction-in-force or pursuant to
a separation agreement,
would not be entiagreement, would
tled to the payroll credit.
Subsidy-eligible
individuals with an adSubsidy-eligible individuals
adjusted gross
income
gross income exceeding
exceeding $145,000
($290,000
($290,000 for joint
joint filers)
filers) are
are not eligible for
the subsidy.
The
COBRA
subsidy
subsidy. The COBRA subsidy is reduced

for individuals
individuals whose
whose adjusted
adjusted gross
gross income
exceeds
$125,000
($250,000
for joint
joint filexceeds $125,000 ($250,000 for
ers).
Individuals
who
receive
the
COBRA
ers). Individuals who receive the COBRA
subsidy during a year
year in which
which they
they exceed
exceed
these income limits
limits will
be
required
will be required to
to repay
the subsidy in the form of an additional tax
on their
their tax return. As a result
result of this income
limitation, these “high income
income individuals”
may make aa permanent
permanent election
election to waive the
subsidy.

Duration of Premium Subsidy
The
subsidy is
is available with respect to preThe subsidy
miums paid on or after March
March 1, 2009, and
lasts for up to nine
months,
nine months, ending
ending earlier
earlier
if the
subsidy-eligible
individual
the subsidy-eligible individual becomes
becomes
eligible for
for coverage
coverage under another
another group
group
health plan or
Medicare.
Thereafter,
or Medicare. Thereafter, ifif the
maximum
period has
has not expired,
maximum COBRA
COBRA period
expired,
the individual
must
pay
100%
individual must pay 100%ofofthe
theCOBRA
COBRA
premium for
for the
theremaining
remainingCOBRA
COBRA period.
The
individual is required to notify the group
The individual
health
health plan when
when he or
or she
she becomes
becomes eligible
for
other
group
health
coverage
gible
other group health coverage or
Medicare.
Note that eligibility
eligibility for
for the
the premium subsidy ends
(but
not
COBRA
ends (but not COBRA coverage)
coverage) when
the subsidy-eligible
subsidy-eligible individual
individual becomes
becomes
the
eligible for other
even ifif the indiother coverage,
coverage, even
vidual
vidual does not
not enroll
enroll in,
in, or
or become
become covered
by, such
other
coverage.
COBRA
such other coverage. COBRA coverage
coverage
ends when the
the qualified
qualified beneficiary actually
becomes covered
covered by
by another
another health
health plan.
Because
this
new
legislation
Because this new legislation becomes
becomes
effective
immediately, individuals who are
effective immediately,
are
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eligible for the
the premium
premium subsidy
subsidy may
may have
have
already
paid
the
full
COBRA
premium
already
the full COBRA premium for
March and/or
and/or April
entitles any
April 2009.
2009.The
The Act entitles
subsidy-eligible
individual
who
pays
subsidy-eligible
pays more
more
than 35%
of
the
COBRA
premium
amount
35% of the COBRA
during the first
first two
two coverage
coverage periods following enactment of the Act
Act to reimbursement
reimbursement
from the employer
for
the
employer
the excess
excess over the
amount
which the
the individual is required to
amount which
pay, or aa credit
credit of
of that
that amount
amount against future
COBRA
premium
payments.
For example,
example, if
COBRA premium payments. For
a subsidy-eligible
subsidy-eligible individual
individual paid the entire
COBRA
premiumfor
forMarch
March2009,
2009, the
the indiCOBRA premium
vidual may receive
a
refund
or
credit
equal
receive a refund
to 65%
of
the
COBRA
premium.
65% of the COBRA premium.

New
Notices
New COBRA
COBRA Notices

Special
Election
Special COBRA
COBRA Election

The
Act requires
requires employers
employers to
to initially pay
The Act
pay
the 65% premium subsidy
and
subsidy and recoup
recoup such
amount through reduced federal payroll tax
payments. These
These payroll
payroll taxes
taxes include federal income
income tax
tax withholding as well as the
employer
employer and
and employee
employee share
share of
ofFICA.
FICA. If the
amount of the subsidy paid
by
the
employer
paid
exceeds the
amount of the
the employer’s
employer’s
exceeds
the amount
liability for
for these
these federal
federal payroll
payroll taxes,
taxes, the
employer will receive a direct payment from
the federal government.
Employers
will be
be required
required to
to file reports
Employers will
and
additional
information
relating
and
information relating to the
subsidy,
including
subsidy, including attestations
attestations that each
each
employee
receiving
the subsidy was involemployee receiving the
untarily terminated, calculation
calculation of the offset,
the amount of the subsidy provided to
to each
each
individual
and
information
as
to
whether
the
individual and information as
subsidy is for individual
individual or
family
coverage.
or family coverage.
The
The subsidy
subsidy applies
applies to
to governmental
governmental
plans and
and small
small health
health plans
plans subject
subject to
plans
state (or “mini-COBRA”)
statutes ifif the state
“mini-COBRA”) statutes
continuation
continuation coverage
coverage requirements
requirements are
are
comparable
to
those
required
comparable to those requiredby
byCOBRA.
COBRA.

Plans must
must provide
election
provide aa second
second COBRA
COBRA election

to former employees who were
were involuntarily
involuntarily
terminated
on
or
after
September
terminated
September 1, 2008
but
who
did
not
elect
COBRA
during their
their iniinibut who did not elect COBRA during
tial
COBRA
election
period.
Such
individuals
tial COBRA election period. Such individuals
will
will have
have 60
60 days
days in
inwhich
whichtotoelect
electCOBRA.
COBRA. If
elected
during
this
special
election
period,
elected
COBRA
coverage
will
begin
on
March
COBRA coverage will begin on March 1,
2009
2009 (the
(the first
first period
period of
of coverage
coverage beginning
on or after the enactment of the Act)
Act) rather
than the date
of
the
employment
date of the employment terminatermination but will
will not
not extend
extend beyond
beyond the original
COBRA
period,measured
measuredfrom
from the
the date
date of
COBRA period,
the employment
termination.
For
example,
employment termination. For example,
a subsidy-eligible
subsidy-eligible individual terminated on
November
30, 2008
2008 who
November 30,
who makes
makes a timely
timely
election during
this
special
COBRA
during this special COBRA election
period will
will be
beentitled
entitledtotoCOBRA
COBRA coverage
coverage
beginning
March
1,
2009
and
beginning March 1,
and ending
ending May
May
31, 2010
2010 (18
(18 months
months from
from November
November 30,
2008).

Option
Option to
toChange
Change Coverage
Coverage
Under COBRA,
qualified beneficiaries
beneficiaries must
COBRA, qualified
be offered the same
coverage
they had at
same coverage they
the time of their qualifying
event
qualifying event and cannot
change
their
coverage
until the next open
change their coverage until
open
enrollment period.
The
Act
permits employperiod. The
ers
ers to offer subsidy-eligible
subsidy-eligible individuals the
opportunity
to
opportunity toelect
electCOBRA
COBRA coverage under
the benefit
benefit option
which he
she is
the
option in
in which
he or she
enrolled at the time of the qualifying
qualifying event
event
or to
to change
change to aa lower-cost
lower-cost health
health plan
plan
option
option offered
offered to
to active
active employees.
employees. Subsidyeligible individuals
individuals must
must make
make this
this change
change
within
90
days
after
receiving
notification
within 90 days
receiving notification to
elect a different
different option.
option.

Plans must
must provide
provide individuals
individuals who become
eligible
for
COBRA
coverage
eligible for COBRA coverage between SepSep-

tember
31, 2009
tember 1, 2008
2008 and
and December
December 31,
with
notices
explaining
the
availability
with
availability of the
premium
subsidy
and
the
premium subsidy and the option to enroll
enroll
in different health
health plan
plan coverage,
coverage, if permitted by the employer.
employer. Plans must also send
new notices describing
describing the
thespecial
specialCOBRA
COBRA
election rights to subsidy-eligible
subsidy-eligible individuals entitled
entitled to
to the
the election.
election.The
The Act
Act requires
the Department of Labor
to
develop
model
Labor
notices for plans to use
for
these
purposes
use
these purposes
within
within 30
30 days.

Reporting
Reporting Requirements for Employers

Conclusion
These
requirements require
These new COBRA
COBRA requirements
require
employers
to
take
immediate
action, idenemployers to take
tifying all
all former
former employees
employees who
who must
must
tifying
receive notice
the premium
premium subsidy,
subsidy,
receive
notice of
of the
offering the
election period
the special
special COBRA
COBRA election
to those
subsidy-eligible
individuals
who
those subsidy-eligible
who
previously
declined
COBRA
coverage,
revispreviously declined COBRA
ing COBRA
communications materials
materials and
COBRA communications
coordinating
with
COBRA
administrators
coordinating with COBRA administrators
and payroll providers
providers to develop
develop systems
systems
and procedures
for
recouping
procedures
recouping the federal
federal
subsidy.

Plans must provide a
second
election
second COBRA
COBRA election

to former
former employees

who were
were involuntarily
involuntarily
terminated
terminated on or after
September 1,
1, 2008
2008 but
who
who did
didnot
notelect
electCOBRA
COBRA

during
during their
theirinitial
initialCOBRA
COBRA

election period.
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This advisory
advisory is
is for
for guidance
guidance only
only and
and is
is not
not intended
intended to be a substitute
substitute for
for specific
specific legal
legal advice.
advice. IfIf you have any questions,
please contact
LLPlawyer
lawyerresponsible
responsible for
for your
your affairs
affairs or:
contact the
the Edwards
Edwards Angell
Angell Palmer & Dodge LLP
John H. Reid
Reid III,
III, Partner

Lori A. Basilico, Partner
Benjamin Ferrucci,
Benjamin
Ferrucci, Partner

860.541.7721
401.276.6475
617.239.0862

jreid@eapdlaw.com
lbasilico@eapdlaw.com
bferrucci@eapdlaw.com

This advisory
advisory is
is published
published by Edwards
Edwards Angell
Angell Palmer
Palmer&&Dodge
Dodgefor
forthe
thebenefit
benefitof
ofclients,
clients, friends
friends and
and fellow
fellow professionals
professionals on matters of interest.
The
information contained
opinion only
The information
contained herein
herein isis not
not to
to be
be construed
construedas
as legal
legal advice
advice or opinion.
opinion.We
We provide
provide such advice or opinion
only after
after being
being engaged
engaged
to do so with
with respect
2000 to
respect to particular
particularfacts
factsand
andcircumstances.
circumstances.The
The firm
firm is
is not
not authorized
authorizedunder
underthe
theU.K.
U.K. Financial
Financial Services and Markets Act 2000
offer UK
investment
services
to
clients.
In
certain
circumstances,
as
members
of
the
U.K.
Law
Society,
we
are
able
to
provide
these
investment
UK investment
clients. In certain circumstances, as members of the U.K.
Society, we are able to provide these
services if they are an
an incidental
incidental part
part of
of the
the professional
professionalservices
services we
we have been engaged to provide.
Please note
note that
that your
your contact
contact details,
details, which may have
have been
beenused
usedto
toprovide
providethis
this bulletin
bulletin to you, will be used for communications with
Please
with you only.
If you would prefer to discontinue receiving information from the firm,
firm, or
or wish
wish that
that we
we not
not contact
contact you
you for
for any
any purpose
purpose other than
than to
to receive
receive
future issues of this bulletin,
bulletin,please
please contact
contact us
us at
at contactus@eapdlaw.com.

© 2009
Dodge LLP
LLPaaDelaware
Delawarelimited
limitedliability
liability partnership
partnership including
including professional
©
2009Edwards
Edwards Angell
Angell Palmer & Dodge
professional corporations
corporationsand
andEdwards
Edwards Angell
Angell
Palmer & Dodge
Dodge UK
UKLLP
LLPaalimited
limitedliability
liability partnership registered in England
Palmer
England (registered number OC333092) and regulated by the Solicitors
Regulation Authority.
Disclosure required
230: Edwards Angell Palmer & Dodge
Dodge LLP
LLPinforms
informsyou
youthat
thatany
anytax
taxadvice
advicecontained
contained in
in this
this communicarequired under
under U.S.
U.S. Circular 230:

tion, including
including any
any attachments,
attachments, was
was not intended
intended or
or written
written to
to be
be used,
used, and
and cannot
cannot be
be used,
used, for
for the
the purpose
purpose of
of avoiding
avoiding federal
federal tax related
penalties, or promoting,
penalties,
promoting, marketing
marketing or
or recommending
recommending to
to another
another party
party any
any transaction
transaction or
or matter
matter addressed herein.
ATTORNEY
ADVERTISING:
publication
considered
“advertising
material”under
underthe
therules
rulesofofprofessional
professional conduct
conduct governing attorATTORNEY ADVERTISING:
ThisThis
publication
maymay
be be
considered
“advertising
material”
neys in some states.
states. The
Thehiring
hiring of
of an
anattorney
attorneyisisan
animportant
important decision
decision that
that should not
advertisements. Prior results do not
not be based solely on advertisements.
guarantee similar outcomes.
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