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Exchange Offers
Exchange Offers
Tender Offer Considerations

A key consideration
consideration in developing any liability
liability management
managementstrategy
strategy is
is the
the extent
extent to
to which
whichthe
the SEC’s
SEC’s tender offer
rules apply to contemplated transactions, given that
can substantially
substantially affect the manner
manner in which a
that these rules can
transaction
timing of
issuer’s ability
ability to conduct other transactions
transaction is conducted, the timing
of the
the transaction,
transaction, as
as well
well as the issuer’s
in
offering
in its
its securities around the time
time of
of the tender offer.
offer. The
Thetender
tenderoffer
offerrules
rulescan
can apply
apply when
when a company is offering
securities and/or
and/or cash for its outstanding securities, and the
the level
level of
ofregulation
regulation of
of the
the offer
offer (in
(in terms
terms of
of timing
timing and
mandated procedural protections) varies depending on
on the
the type
type of
of security
security that
that is
is the
the subject
subjectof
ofthe
theoffer.
offer. In
In the
case
ofexchange
exchangeoffers,
offers,the
thetender
tenderoffer
offerrules
rulesmay
mayapply
applyininaddition
additionto
tothe
therequirement
requirement that
that the issuer must
must either
case of
register the transaction
transaction or
or meet
meet the
the conditions
conditionsfor
foran
anexemption
exemptionunder
underthe
theSecurities
SecuritiesAct
Actofof1933,
1933, as
as amended (the
“Securities Act”). We
and tax
tax considerations
considerations for
for liability
liability management
We discuss
discuss other federal securities law and
management
transactions in our
Bulletin titled
our News Bulletin
titled“Liability
“LiabilityManagement:
Management:IsIsNow
Nowthe
theTime
TimetotoRebalance
RebalanceYour
Your Balance
Balance
Sheet.” In
on the
the applicability
applicability of tender offer
offer rules
rules to
to potential
potential liability
liability management
Sheet.”
In this
this news
news bulletin,
bulletin, we
we focus on
management
alternatives, including
alternatives,
includingcash
cash tender
tenderoffers
offersand
andexchange
exchange offers for
for outstanding
outstandingsecurities.1
securities.1

I. Tender
TenderOffer
Offer
Requirements
I.
Requirements

A. Defining
Defining the
the Tender
Tender Offer
The comprehensive
comprehensive regulation
regulation of
of tender
tender offers
offers came
cameabout
aboutwith
with the
the enactment
enactment of
ofthe
theWilliams
Williams Act in
in 1968.
1968. The
Williams
implementing regulations are designed
designed to
to require
require the
the dissemination
dissemination of
of material
material
Williams Act
Act and
and the
the SEC’s
SEC’s implementing
information
informationabout
aboutaa tender
tender offer,
offer, while
while providing
providingsufficient
sufficientprocedural
proceduralprotections
protectionsso
so that
thatsecurity
security holders
holders get
get the
opportunity
whether to tender their securities in the
opportunityto
toconsider
consider the
the disclosure
disclosure when making
making a decision about whether
offer. The
third-party tender
The tender
tender offer
offerrules
rulesapply
apply in
inthe
thecase
case of a third-party
tenderoffer
offerfor
forthe
thesecurities
securitiesof
ofanother
anotherissuer,
issuer, as
as
well as to aa tender
tender offer
offer by an issuer
issuer for
for its own securities.
The term “tender
“tender offer”
offer”isisnot
notspecifically
specificallydefined
definedininthe
thestatute
statuteor
orininthe
theSEC’s
SEC’s regulations.
regulations.The
The lack
lack of
of aa specific
definition
of transaction
transaction
definitionhas
has permitted
permittedthe
theSEC
SEC and the courts to apply tender offer
offer rules
rules to
to a broad range of
structures. The
tender offer
offer begins
beginswith
with the
the often-cited
often-cited “eight
“eight factor”
The analysis
analysis of whether an offer constitutes aa tender
2:
test cited in
in the case
of Wellman
Wellman v. Dickinson
Dickinson2:
case of
1.
solicitation of
1. An
An active and widespread solicitation
of public
publicshareholders
shareholders for
forthe
theshares
shares of an issuer;

2. AAsolicitation
solicitationisismade
madefor
foraasubstantial
substantialpercentage
percentageof
of the
the issuer’s
issuer’s securities;
11This
ThisNews
NewsBulletin
Bulletin does
does not
not address
addresstender
tender offer
offer rules
rules applicable
applicable to third-party
third-party tender
tenderoffers
offersfor
foran
anissuer’s
issuer’ssecurities,
securities,such
suchas
asRules
Rules14d-1
14d-1
through
through14d-11.
14d-11.
2
2 475
475F.
F.Supp.
Supp.783,
783,823–24
823-24 (S.D.N.Y.
(S.D.N.Y. 1979),
1979),aff’d
aff’d on
on other
other grounds,
grounds, 682
682 F.2d
F.2d 355
355 (2d.
(2d. Cir.
Cir. 1982),
1982), cert.
cert. denied,
denied, 460
460U.S.
U.S. 1069
1069 (1983).
(1983). See
See also
SEC
v. Carter
Carter Hawley
Hawley Hale
(9th Cir.
SEC v.
Hale Stores,
Stores, Inc.,
Inc., 760 F.2d 945, 950 (9th
Cir. 1985).
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3. The
premium over the
the prevailing
prevailing market price;
Theoffer
offerto
topurchase
purchase is
is made
made at aa premium

4. The
firm rather
Theterms
termsof
of the
the offer
offer are
are firm
rather than
than negotiable;
negotiable;
5. The
fixed maximum
maximum
Theoffer
offerisiscontingent
contingenton
onthe
thetender
tenderof
ofaa fixed
fixed number
numberof
ofshares,
shares, often subject to aa fixed
number
number to
to be
be purchased;

6. The
limited period of time;
Theoffer
offeris
is open
open only for a limited
7. The
Theofferee
offereeisis subjected
subjected to
to pressure to sell his or her security; and
8. Public
Publicannouncements
announcementsofofaapurchasing
purchasingprogram
programconcerning
concerningthe
thetarget
targetissuer
issuerprecede
precede or
or accompany
accompany a
rapid
rapid accumulation
accumulation of
of large
large amounts
amounts of
of the
the target
target issuer’s
issuer’s securities.
These
eight factors
factors need
need not
not all
all be
be present
present for
for aa transaction
transaction to be deemed
deemed aa tender
tender offer,
offer, and the weight given to
These eight
each
element varies
varieswith
with the individual
individual facts
cited in the context of
each element
facts and
and circumstances.
circumstances. While
While these
these factors were cited
an offer for equity securities, the principles would equally apply to tender offers involving
involving debt securities or equity
securities other than common stock.
stock. The eight factor test may
may be
beapplied
appliedboth
bothin
in the
the context
contextof
ofthird-party
third-party offers,
as
well as
as offers
offers by
by an
an issuer
issuer for
for its
its own securities.
as well

Courts have
have also
alsoapplied
appliedaa“totality
“totality of the circumstances” test
test in
in determining
determining whether
whether aa transaction
transaction involves
involves a
tender offer that
statutory requirements
requirements and the SEC’s
SEC’srules.
rules. In
In this
that should
should be
be subject to the statutory
this context, the courts
have examined
examined whether,
whether, in the absence
ofdisclosure
disclosureand
andprocedures
proceduresrequired
required under
under the
the tender
tender offer
offer rules, there
absence of
will
will lack the information
decision with
with
will be
be a substantial risk that
that the offeree will
informationneeded
needed to
to make an investment decision
3 The SEC
respect to the offer.
offer.3
SEC Staff
Staff has
hashistorically
historically focused
focused on
on whether
whether aa tender
tender offer
offer involves
involves an
an investment
investment
decision on the part
part of the offeree,
offeree, particularly
particularly where the protections afforded by the tender
tender offer
offer requirements
would
basedon
onthe
thenature
nature of
of the
the transaction.
transaction.
would appear
appear to
to be
be necessary
necessary based

B. Requirements
Requirements Applicable to All
All Tender
Tender Offers
Section 14(e)
14(e) of
of the
the Securities
Securities Exchange
ExchangeAct
Actof
of1934
1934(the
(the“Exchange
“ExchangeAct”)
Act”)isisan
anantifraud
antifraud provision
provision that
that establishes
establishes
the “baseline” for tender offer regulation. Section
prohibits an offeror from
Section 14(e) prohibits
from making
making any
any untrue
untrue statement of
a material fact, or omitting
made, in
in light
light of
omittingto
tostate
stateany
any material
materialfact
factnecessary
necessary in order to
to make the statements made,
the circumstances
circumstances under
under which
which they were
were made,
made,not
not misleading.
misleading. Section 14(e)
14(e) also
alsoprohibits
prohibits any
any fraudulent,
fraudulent,
deceptive or
or manipulative
manipulative acts
acts in
in connection
connection with
withaa tender
tenderoffer.
offer.Section
Section14(e)
14(e)applies
appliesto
tocash
cash tender
tender offers,
offers, as
as
well as to exchange
exchangeoffers
offerssubject
subjectto
tothe
thetender
tender offer
offer requirements.
requirements.
Pursuant
Pursuant to
to the
the authority
authorityspecified
specifiedininSection
Section14(e),
14(e),the
theSEC
SEC has
has adopted Regulation
Regulation 14E.4
14E.4 Regulation
Regulation 14E
14E
specifies
requirements applicable to
to all
all tender offers, and
and for
for those
those tender
tender offers
offers where
whereadditional
additional requirements
specifies requirements
apply (such as
as tender
tender offers
offers for
for equity securities), the requirements of Regulation
still be
Regulation 14E must still
be satisfied.
Regulation
cash tender
tender offers, as
as well
well as
as exchange
exchangeoffers
offerssubject
subjectto
tothe
thetender
tenderoffer
offer requirements.
requirements.
Regulation 14E applies to cash
In
In addition,
addition,Regulation
Regulation14E
14E applies to both
both third-party
third-partytender
tenderoffers
offersas
aswell
wellas
as issuer
issuer tender offers.

3
3

SeeRand
Randv.
v.Anaconda-Ericsson,
Anaconda-Ericsson, Inc.,
Inc., 794
794 F.2d
F.2d 843,
843, 848-49
848-49 (2d Cir. 1986), cert. denied, 479 U.S.
U.S. 987
987(1986)
(1986)(citing
(citing Hanson Trust
Trust PLC
See
PLC v.

SCM
Corp.,774
774
F.2d
SCM Corp.,
F.2d
47 47
(2d(2d
Cir.Cir.
1985)).
4 Regulation
1985)).
4
Regulation 14E
14Eapplies
appliesto
totender
tender offers
offers for
for any
any securities
securities other
other than “exempt
“exempt securities”
securities” as
as defined
defined by
by Section
Section 3(a)(12)
3(a)(12) of
of the
the Exchange Act.
As aa result,
result, the
the rules
rules that comprise Regulation 14E apply to tender offers for
for debt
debt securities,
securities, equity
equity securities,
securities, and
and the
the securities
securities of
of companies
companies
that
class of
of securities
securities registered
registered under
under Section
Section 12
12of
ofthe
theExchange
ExchangeAct
Actor
orare
areotherwise
otherwiserequired
requiredto
to file
file reports
reports under the
that do
do not
not have
have a class
Exchange Act.

2
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1. What
What is
is Required
Required by
by Regulation
Regulation14E?
14E?
1.

Regulation 14E
14E sets
setsforth
forth certain
certain requirements
requirements for
for tender
tender offers
offers that
that must
must be
be carefully
carefully followed
followed throughout
throughout the
course of
of an
an offer.
offer. These
requirements seek to
to prevent practices that would
would be deemed
deemed fraudulent,
fraudulent, deceptive or
These requirements
manipulative
in connection
connection with
with aa tender
tender offer.
offer. Regulation
manipulative acts in
Regulation 14E
14E requires that:

•• A tender
offer
must
bebe
held
open
A tender
offer
must
held
openfor
foratatleast
least20
20business
business days;
days;
•• The
percentage
ofof
the
class
The
percentage
the
classofofsecurities
securitiesbeing
beingsought
soughtor
orthe
theconsideration
considerationbeing
being offered
offered may
may not
not be
be
increased or decreased
unlessthe
the tender
tender offer
offer remains open for
days from
from the date
decreased unless
for at
at least
least 10 business days
that
decreaseisisfirst
first published
published or sent or
or given to
to security holders, subject to
that the
the notice
notice of
of such
such increase or decrease
certain exceptions;

•• The
offeror
promptly
pay
the
consideration,
The
offeror
promptly
pay
the
consideration,ororreturn
returntendered
tenderedsecurities,
securities, upon termination or
withdrawal
withdrawal of
of the tender offer;
•• Public
notice
bebe
provided
in in
connection
with
the
extension
Public
notice
provided
connection
with
the
extensionofofaatender
tenderoffer,
offer,and
andsuch
such notice
notice must include
disclosure of the amount of securities already tendered;
•• The
issuer
subject
totoa atender
The
issuer
subject
tenderoffer
offerdisclose
discloseto
toits
itssecurity
securityholders
holders its
its position
positionwith
withrespect
respect to
to the offeror’s
tender offer;

•• Certain
trading
bebe
avoided
when
of material
material nonpublic
nonpublic information
information relating to
Certain
trading
avoided
whena aperson
personisisin
inpossession
possession of
the tender offer;
•• Tendering
persons
must
have
Tendering
persons
must
havea anet
netlong
longposition
positionininthe
thesubject
subjectsecurity
securityat
atthe
the time
time of
of tendering
tendering and
and at the
end of the
the proration
proration period in connection with
with partial
in“short-tendering”
“short-tendering”
partial tender
tender offers
offers (and not engage
engage in
and “hedged
“hedged tendering”
tendering” in
in connection
connection with
with their
their tenders); and
•• NoNo
covered
person
directly
oror
indirectly
purchase
oror
arrange
covered
person
directly
indirectly
purchase
arrangetotopurchase
purchaseany
anysubject
subjectsecurities
securities or
or any
related securities except
except as
aspart
partof
ofthe
thetender
tenderoffer,
offer,from
from the
the time
time of public announcement of the tender
offer until
until the
the tender
tender offer
offer expires.
expires.
these requirements
requirements is described
described in
in more detail below.
Each of these

a. Minimum
MinimumOffer
Offer Period
Period
14e-1(a)provides
provides that
that aa tender
tender offer
offer must remain
remain open for
days from
from the date the tender
Rule 14e-1(a)
for at
at least
least 20
20 business days
offer commences.5
14e-1(b) provides
provides that
that the offer
offer must
for at
days from
from the
offer
commences.5 Rule 14e-1(b)
must also
also stay open for
at least ten business days
date a notice
notice is first
first published
in:
published or
or sent
sent or
or given
given to
to the
the holders
holdersof
ofthe
thesubject
subjectsecurities
securitiesof
ofan
anincrease
increase or
or decrease
decrease in:
(i)
pursuant to
(i) the
the percentage
percentage of securities to be acquired pursuant
to the
the tender
tender offer
offer(if
(ifthe
thechange
changeexceeds
exceeds two percent of
the original amount);
minimis exception; or (iii)
(iii) any
amount); (ii)
(ii)the
the consideration
consideration offered,
offered, without
without any
any de minimis
any dealermanager’s solicitation
solicitation fee.
hasstated
statedthat
that aatender
tenderoffer
offer subject
subject only
only to
to Regulation 14E
14E must
must remain open
fee. The SEC
SEC has
for
minimum of
material change
material condition.6
for a minimum
offive
fivebusiness
business days for any other material
change to the offer or waiver of a material
condition.6

b. Prompt
Prompt Payment
Payment
Rule 14e-1(c)
14e-1(c)provides
providesthat
that the
theoffer
offer must
must either
either pay
pay the
the consideration
consideration offered,
offered, or
or return
return the securities tendered,
promptly
promptly after
after termination
terminationor
orwithdrawal,
withdrawal,respectively,
respectively, of
of the tender offer.

Rule14d-1(g)
14d-1(g)states
statesthat
thatwhen
when“computing
“computingany
anytime
timeperiod
period under
under section
section 14(d)(5)
14(d)(5) or
or section 14(d)(6)
14(d)(6) of the Act or under Regulation
Rule
Regulation 14D or
Regulation 14E,
the date
dateof
ofthe
theevent
eventwhich
whichbegins
beginsthe
therunning
running of
of such
suchtime
timeperiod
period shall
shall be
beincluded.”
included.” Therefore, the date on which the tender
14E, the
offer is first
first day
period.
first published
publishedor
orsent
sentto
toholders
holdersof
ofthe
thesubject
subject securities
securities is
is counted
counted as
as the first
day of
of the
the 20
20 business
business day period.
6
6 See
SeeSEC
SECRelease
ReleaseNo.
No.34-42055
34-42055(Oct.
(Oct. 22,
22, 1999).
5
5
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The SEC
SECStaff
Staffhas
hasgenerally
generallytaken
takenthe
theview
viewthat
that“prompt
“prompt payment”
payment” under
under Rule
Rule 14e-1(c)
14e-1(c) requires the payment of
consideration
consideration or
or the
the return
returnof
oftendered
tenderedsecurities
securities no
no later
laterthan
thanthree
threebusiness
business days
days after the conclusion of the
tender offer.

c. Extension
Extension of Offering Period
Rule 14e-1(d)
14e-1(d) provides
provides that
that any extension of the offer
offer period
releaseor
or other
other public
public
period must
mustbe
be made
made by
by aa press release
announcement by 9:00
scheduled expiration
expiration date of the
9:00 a.m.,
a.m., Eastern
Eastern Time,
Time, on
on the
the next
next business
business day after the scheduled
offer, and the press release
releaseor
orother
other announcement
announcement must
must disclose
disclose the
the approximate
approximate number
number of securities tendered
to date. IfIfthe
thesecurities
securitiesare
areregistered
registered on
on one
one or
or more
more national
nationalsecurities
securitiesexchange,
exchange, the announcement must
must be
made by the first
first opening
on the
the next
next business
business day
day following
following the scheduled
opening of
ofany
any one
one of
of such
such exchanges
exchanges on
expiration
expiration date
date of the tender offer.

d. Disclosure
Disclosure of Position Regarding
Regarding the Offer
Rule 14e-2
14e-2 requires
requires that
that an issuer that
that has
has securities
securities subject
subject to
to aa tender
tender offer
offer disclose
disclose to
to its
its security
security holders
holders its
position with
position
withrespect
respect to
to the
the offeror’s
offeror’stender
tenderoffer,
offer,i.e.,
i.e.,whether
whetherthe
theissuer
issuerrecommends
recommendsthe
theoffer,
offer,expresses
expresses no
opinion with
position. The
opinion
withrespect
respect to
to the
the offer
offer or
or is
is unable to take a position.
The disclosure
disclosure must be provided no later than ten
business days
daysafter
afterthe
thetender
tenderoffer
offer isisfirst
first disseminated
disseminated to
to security
security holders.
holders. In
business
In the
the event
event of
of any material
material change
change in
subject company
company must
must promptly
promptly disseminate a statement to
to security holders noting the
the disclosure, the subject
material change.
14e-2 is
isnot
not expressly
expresslylimited
limited to
to third
third party tender offers, it
it is common for an
material
change. Given that Rule 14e-2
tender offer
offer to include in
in its
issuer conducting an issuer tender
its tender
tender offer
offer materials
materialsaa statement
statement that
thatthe
the issuer
issuer makes
makes
recommendation as to the tender.
no recommendation

e. Prohibited Trading
e.
14e-3contains
containsan
anantifraud
antifraud prohibition
prohibition on
tender offer.
offer. IfIfsuch
Rule 14e-3
on activities
activities of
of aa person conducting a tender
such person
person is
in possession
ofmaterial
material non-public
non-public information
to know
know is non-public,
non-public, and
in
possession of
informationthat
thathe
heor
orshe
she knows
knows or
or has
has reason to
reason to
to know
know was
wasacquired
acquiredfrom
from the
the offering
offering person, the issuer
issuer or
or any
any of
of its
its directors,
directors, officers or
knows or has reason
employees,
unlawful for
employees, itit is unlawful
forthat
thatperson
personto
topurchase
purchaseor
orsell
sellor
orcause
cause to
to be
be purchased or sold any of the securities
that
of the
the tender
tender offer.
offer. The
that are the subject of
The prohibition
prohibitionapplies
applieseven
even ififthe
thetrading
tradingdoes
does not
not occur
occur in
inbreach
breach of
of a
duty
duty of
of trust
trustor
orconfidence.
confidence. InInthe
thecase
caseof
ofan
anissuer
issuer tender,
tender, an
an issuer
issuer must
must be
be careful not
not to
to conduct
conduct aa tender
tender at
at a
time when it possesses
material
non-public
information.
Material
non-public
information
for
this
purpose
may
possesses material non-public information. Material
information for this purpose
include
potential change in an issuer’s
issuer’s credit
credit ratings or
include unreleased earnings, a potential
or an unannounced
unannounced merger.
merger. The issuer
should, to avoid any issues,
issues,disclose
discloseany
anysuch
suchmaterial
materialnon-public
non-publicinformation
information prior
prior to
to commencing
commencing a tender
offer.

f. Prohibited
with Partial
ProhibitedTransactions
Transactions in
in Connection
Connection with
PartialTender
Tender Offers
Partial tender offers typically
typically involve
involve the risk
risk to
to security
security holders that
that not
not all
all of
of the
the securities that the security
holder tenders will
will be accepted
acceptedin
inthe
thetender
tenderoffer
offer(commonly
(commonly referred
referred to
to as
as“proration
“proration risk”).
risk”). Rule
Rule 14e-4
14e-4
prohibits
“short tendering,”
prohibits security
security holders
holders from
fromengaging
engaging in
in the
the practice of “short
tendering,” which
whichoccurs
occurs when the security
holder tenders more shares
sharesthan
thanthey
theyown
ownin
inorder
orderto
toavoid
avoidor
ormitigate
mitigate the
theproration
proration risk, or “hedged tendering,”
tendering,”
which
security holder
holder tenders securities
securities but
but then
then sells
sells aaportion
portion of
of their
their shares
before the
the proration
proration
which occurs when aa security
shares before
deadline to a person that could then
tendering person
then tender
tender those
those shares. Under
UnderRule
Rule14e-4,
14e-4, a tendering
person must
must have
have a net
long position
position in
end of
of the
theproration
proration period.
in the
the subject
subject security at the time of tendering and at the end
g. Prohibited
ProhibitedPurchases
Purchases Outside
Outside of a Tender Offer
Rule 14e-5
14e-5 provides
provides that,
that, subject
subject to
to certain
certain exceptions,
exceptions, no
no covered
coveredperson
personmay
maydirectly
directly or
or indirectly
indirectly purchase or
arrange to purchase any subject securities or any related securities except as
aspart
part of
of the
the tender
tender offer. The
prohibition
tender offer
offer until
until the tender offer
prohibitionininRule
Rule14e-5
14e-5 applies from the time of public announcement of the tender
4
4
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expires, but does not
not apply to any purchases
purchases or
or arrangements
arrangements to purchase made
made during
during the time
time of
of any
any subsequent
offering
as the
the consideration
consideration paid or to be paid for
for the
offering period
periodas
as provided
providedfor
forininRule
Rule14d-11,
14d-11, as long as
the purchases or
arrangements to purchase is
is the
the same
samein
inform
form and
and amount
amount as
as the
theconsideration
consideration offered
offered in
in the tender
tender offer.

For the purposes of
of Rule
Rule 14e-5,
14e-5,the
theterm
term“covered
“coveredperson”
person”isisdefined
definedbroadly
broadlyto
toinclude:
include: (i)
(i) the
the offeror
offeror and its
affiliates;
affiliates; (ii)
(ii)the
theofferor’s
offeror’sdealer-manager
dealer-manager and
and its
its affiliates;
affiliates; (iii)
(iii)any
anyadvisor
advisorto
toany
anyof
ofthe
the persons
persons specified in
paragraphs (i) and (ii)
compensation is
is dependent
dependent on
on the
thecompletion
completion of
of the
the offer;
offer; and (iv) any
(ii)above,
above, whose compensation
person acting, directly
directly or indirectly,
indirectly,in
inconcert
concertwith
withany
anyofofthese
these persons
persons in
in connection
connection with
with any
any purchase
purchase or
arrangement to purchase any subject
subject securities
securities or
or any
any related
related securities.
securities. “Subject securities” are defined
defined for the
purposes of Rule 14e-5
14e-5 to
to include
include the securities or class
class of
of securities
securities that
that are sought to be
be acquired
acquired in the
transaction
transaction or
or that
that are
are otherwise the subject of the transaction.

The period during which
outside of
of the
thetender
tenderoffer
offerare
areprohibited
prohibited runs
runs from
from the potentially
potentially earlier date
which purchases
purchases outside
of “public
“public announcement”
compared to
to commencement
commencementof
ofthe
thetender
tenderoffer.
offer. The
The term
term “public
“public announcement”
announcement” as
as compared
is defined for the purposes of Rule
Rule 14e-5
14e-5as
as“any
“anyoral
oralor
orwritten
written communication
communication by the offeror or
or any person
authorized to
designed to,
to, or
or has
hasthe
theeffect
effectof,
of,informing
informing the
the public
public or
to act on the offeror’s behalf that
that is reasonably designed
security holders in
in general
general about
aboutthe
thetender
tenderoffer.”
offer.” Given the
the potentially
potentially broad reach
reach of
ofthis
this definition,
definition, offerors
must be very careful about what
potential cash tender offer
offer or
what is stated in
in advance of any potential
or exchange
exchange offer,
particular
particularwhen
when ititisiscontemplated
contemplatedthat
thatpurchases
purchases of
of subject
subject securities
securities or
or any
any related securities may occur in
advance
of commencement
commencement of
of the
the offer.
advance of
Exceptions to the Rule 14e-5
14e-5prohibition
prohibition on purchases outside
outside of
of the
the tender
tender offer
offer include:

5
5

••

The exercise,
exercise, conversion
conversion or exchange
exchange of
of related
related securities
securities into
into subject
subject securities,
securities, as
as long as the related
securities were
were held
held prior
prior to public announcement of the tender offer;

••

Purchases
or arrangements
arrangements to
to purchase
purchase by
by or
or for
for a plan
plan that are made by an agent
agent independent
independent of the
Purchases or
issuer;

••

Purchases
during odd-lot
odd-lot offers;
Purchases during

••

Purchases
byor
or through
through aa dealer-manager
dealer-manager or
or its
its affiliates
affiliates that
Purchases by
that are made in the ordinary
ordinarycourse
course of
of business
business
and made either on an agency
agency basis
basisnot
notfor
for aacovered
coveredperson,
person,or
oras
asprincipal
principal for
for its
its own account if the
dealer-manager or its affiliate
affiliateisis not
notaa market
marketmaker,
maker,and
andthe
thepurchase
purchase is
is made
made to
to offset
offset a
contemporaneous sale
sale after
after having
having received
received an
anunsolicited
unsolicited order
order to buy from
from a customer who is not a
covered person;

••

Purchases
or arrangements
arrangements to purchase aa basket
basketof
of securities
securities containing
containing a subject security or a related
Purchases or
security under specified conditions;
conditions;

••

Purchases
or arrangements
arrangements to purchase to cover a short
short sale or
or the exercise
exercise of
of an
an option
option by a non-covered
Purchases or
person, if (i)
not to
(i) the
the short
short sale
sale or option
option transaction
transactionwas
was made
made in
in the
the ordinary
ordinarycourse
course of
of business
business and not
facilitate
into before public
public announcement of the tender offer; and
facilitate the
the offer;
offer; (ii)
(ii)the
theshort
shortsale
sale was
was entered into
(iii)
(iii)the
thecovered
covered person wrote the option before public announcement of the tender offer;

••

Purchases
orarrangements
arrangementsto
topurchase
purchasepursuant
pursuanttotoaacontract,
contract,ififan
anunconditional
unconditional and
and binding
binding contract
Purchases or
was entered
entered into
into before public announcement of the tender offer,
contract and all
offer, and
and the
the existence of the contract
material
in the offering
offering materials;
material terms including
including quantity,
quantity,price
priceand
and parties
parties are
are disclosed in

••

Purchases
or arrangements
arrangements to
to purchase
purchaseby
byan
anaffiliate
affiliate of
of aa dealer-manager
dealer-manager under
under specified
specified conditions;
conditions;
Purchases or

••

Purchases
byconnected
connectedexempt
exemptmarket
marketmakers
makersor
orconnected
connectedexempt
exemptprincipal
principal traders
traders under
under certain
Purchases by
conditions; and

••

Purchases
madeduring
during cross-border
cross-border tender offers under specified circumstances.
Purchases made
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Whatis
is Not
Not Required
Requiredby
by Regulation
Regulation14E?
14E?
2. What
Under
issuer is
is not
not required
required to file any tender offer
Under Regulation
Regulation 14E, an issuer
offer documents with
withthe
the SEC,
SEC, and Regulation
14E
doesnot
notprescribe
prescribeany
anyform
formrequirements
requirementswith
with respect
respectto
tooffering
offering materials.
materials. Any
14E does
Any offer
offer to
to purchase,
purchase, and other
tender offer
antifraud provisions
offer documentation,
documentation, is
is subject,
subject, however, to the general antifraud
provisions of
of the
the Exchange
Exchange Act, notably
Section 10(b), Rule 10b-5
10b-5 and
and Section
Section 14(e),
14(e),and,
and,therefore,
therefore,may
maynot
notcontain
contain any
anymaterial
material misstatement
misstatement or
omission.

Regulation 14E
14E does
doesnot
notspecifically
specificallyrequire
requirethat
thatan
anofferor
offeror provide
provide withdrawal
withdrawal rights to offerees.7
Similarly, the
offerees.7 Similarly,
proration,
“best
price,”
“all
holders”
and
other
provisions
set
forth
in
Section
14(d)
and
Rule
proration, “best price,” “all holders” and other provisions set forth in Section 14(d) and Rule13e-4
13e-4 of
of the
the Exchange
Exchange
Act are only applicable to tender offers
not apply to
offers conducted pursuant
pursuant to
to Regulation
Regulation14D
14D and
and Rule
Rule 13e-4, and do not
tender offers subject only to
to Regulation
Regulation 14E.
14E.

C. Requirements
Requirements Applicable
Applicable to
to Issuer Tender Offers for Equity
Equity Securities
Pursuant
Act, an
an issuer
issuer with
with equity
Pursuant to
to Rule
Rule 13e-4 under the Exchange Act,
equity securities
securities registered
registered under
under Section
Section 12
12 of the
Exchange
Act
or
that
is
required
to
file
periodic
reports
with
the
SEC
pursuant
to
Section
15(d)
of
the
Exchange
Exchange Act or that
file periodic reports with the SEC pursuant to Section 15(d) of the Exchange
Act is required, in connection with
with any
any tender offer for
for its
its own
own equity
equity securities,
securities, to file
file aa tender offer statement
(on Schedule
TO) and
and to
to make
make certain
certain disclosures
disclosuresto
to offerees.
offerees. Rule
Rule 13e-4
13e-4isisintended
intendedto
toprevent
prevent fraudulent,
fraudulent,
Schedule TO)
deceptive
or manipulative
manipulative acts in
in connection with
with issuer tender offers.
deceptive or

In
13e-4 imposes
imposesdisclosure,
disclosure,filing,
filing, and
andprocedural
procedural requirements
requirements on
on issuers
issuersand
andtheir
their affiliates
affiliates in
In general,
general, Rule 13e-4
connection with
with issuer
issuer tender offers. For
Forthe
the purposes
purposes of this
this rule,
rule, the
the term
term “issuer
“issuer tender
tender offer”
offer”isisdefined
definedas
as a
tender offer
offer for,
for, or
or aa request or invitation
invitationfor
fortenders
tendersof,
of,any
anyclass
class of
of equity
equity security
security made
made by the issuer of that
class
of security
security or
or by an affiliate
affiliate of
class of
of that
that issuer.
issuer. An
An soon
soon as
as practicable on the commencement date of the issuer
tender offer, the issuer
issuer or
or affiliate
affiliate making the offer must comply with the filing,
filing, disclosure
disclosure and dissemination
requirements specified in the rule.

1. Applicability
Applicabilityof
ofRule
Rule13e-4
13e-4 to Equity Securities
1.
The term “equity
“equity securities”
securities”used
used in
in Rule
Rule 13e-4
13e-4 is not defined in
in the
the rule.
rule. Section
Section3(a)(11)
3(a)(11) of
of the
the Exchange
Exchange Act
provides aa general
generaldefinition
definition of the term
term “equity security,” which
which includes “any stock or similar security; or any
security future
future on any such
such security;
security; or
or any
any security
security convertible,
convertible, with
with or
or without
without consideration,
consideration, into
into such
such a
security, or carrying any warrant
warrant or
security; or
or any
any such
suchwarrant
warrant or
or right;
right;
or right
rightto
tosubscribe
subscribe to
to or
or purchase
purchase such aa security;
or any other security
similar nature
security which
which the
the Commission
Commission shall
shalldeem
deem to
to be
be of
of a similar
natureand
andconsider
considernecessary
necessary or
appropriate,
and regulations
regulations as
asitit may
mayprescribe
prescribein
inthe
thepublic
public interest
interest or
or for
for the
the protection
protection of
appropriate, by such rules and
investors, to treat as an
an equity
equity security.” Under
discretion to evaluate the
the “nature”
“nature” of
Underthe
thestatute,
statute,the
theSEC
SEC has discretion
of a
security and to consider
consider public
public policy
policy implications
implications in
in determining
determiningthe
the characterization
characterization of
of the
the security.
security. Based
Based on
this definition,
definition,the
theterm
term“equity
“equitysecurities”
securities”for
forthe
thepurposes
purposesof
of the
the applicability
applicabilityofofRule
Rule13e-4
13e-4 includes debt
securities convertible
convertible or
for equity securities.
or exchangeable
exchangeable for

In
has provided
provided limited
limited no-action
from
In the
the past, the Staff has
no-action letter
letter relief
reliefin
inrespect
respect of
of offers
offers that
that should
should be
be excluded from
the application
basedon
onwhether
whether the
the subject
subject securities
securities were
were deemed
deemed“equity
“equity securities”
applicationof
ofRules
Rules 13e-3
13e-3 and 13e-4 based
for
those rules.
rules. In
In aa no-action
no-action letter
letter to American Financial Corporation,8
it
for the purposes of those
Corporation,8 the Staff concluded it
would
with an
would not
not recommend
recommend enforcement
enforcement action
action if,
if, in
inreliance
relianceon
onan
an opinion
opinionof
ofcounsel,
counsel, the
the issuer
issuer proceeded
proceeded with
exchange
offerrelating
relatingto
tonon-voting,
non-voting, non-participating,
non-participating, mandatorily
stock without
without
exchange offer
mandatorily redeemable
redeemable preferred stock
compliance with
that, in economic
with either
eitherRule
Rule 13e-3
13e-3 or Rule 13e-4.
13e-4. Counsel
Counsel to the issuer had concluded that,
7
7In
In tender
tender offers
offersfor
for straight
straight debt
debt securities,
securities,itit is
isstandard
standardpractice
practiceto
toprovide
provideholders
holderswith
with withdrawal
withdrawal rights. These
Thesewithdrawal
withdrawal rights
rights typically
expire after an initial
initial period,
also should
shouldconsider
considerwhether
whetheritit should
should reinstate
reinstate limited
limited
period,often
oftenafter
afterthe
thefirst
firstten
tenbusiness
business days.
days. An issuer also
withdrawal
material condition.
condition.
withdrawal rights
rightsfollowing
followingthe
theoccurrence
occurrence of
of any
any material
material change
change in the terms of the tender offer or the waiver of aa material
8
8 SEC
SECNo
NoAction
ActionLetter,
Letter,American
AmericanFinancial
Financial Corporation
Corporation (Dec.
(Dec. 20, 1982).
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substance,
the preferred
preferred stock
stock was
wasequivalent
equivalentto
to aadebt
debtsecurity.
security. The Staff
Staff later
later affirmed
affirmed this
substance, the
this view
view in
inaa subsequent
subsequent
no-action
no-action letter
letter issued
issued to American Financial
Financial Corporation.9
Corporation.9 In
Inbetween
betweenthese
these two
two letters,
letters, the
the Staff
Staff issued noaction letter
In Republic
letter guidance
guidance to Republic New York Corporation.10
Corporation.10 In
Republic New York Corp., the Staff concluded that
itit could
company that
that it would
could not
not assure
assure the company
would not
not recommend
recommend enforcement action
action ifif the
the issuer
issuer were to undertake
purchases
of shares
sharesofofits
itscumulative
cumulativepreferred
preferredstock
stockwithout
without compliance
compliance with
with Rule 13e-3.
13e-3. The
The Staff
Staff will
will not
purchases of
necessarily take the
the same
sameview
viewtoday
today as
aswas
wasexpressed
expressedininthe
theAmerican
AmericanFinancial
FinancialCorporation
Corporation letters
letters with
with respect
to preferred stock, particularly
particularly in
insituations
situationswhere
wherepreferred
preferredstock
stockwhich
whichhas
has debt-like
debt-likecharacteristics
characteristicshas
has not
not been
been
treated as
debt for
for the purposes
purposes of
of matters
matters such
suchas
ascompliance
compliancewith
withthe
theTrust
Trust Indenture
Indenture Act of 1939
1939 (the
(the “Trust
“Trust
as debt
Indenture
Indenture Act”)
Act”) and
and legality opinions.

On the other hand, the Staff has
hasrecently
recentlyprovided
provided informal,
informal, oral advice that trust
trust preferred
preferred securities
securities are
sufficiently
sufficiently “debt-like”
“debt-like”so
so that
thattender
tenderoffers
offers for
fortrust
trustpreferred
preferredsecurities
securitieswould
wouldbe
be subject
subject to the requirements
applicable to debt tender offers or exchange
exchangeoffers,
offers,and
andnot
notthe
themore
morerestrictive
restrictive requirements
requirements applicable to equity
tender offers or exchange
offers under
under Rule
Rule 13e-4.
13e-4. The
The Staff’s
Staff’sposition
position is
is predicated
predicated on
on the
the applicable
applicable instruments
instruments
exchange offers
being qualified
qualified under
under the
the Trust
TrustIndenture
IndentureAct.11
Act.11

Further,
International Limited
Further, in
in aa no-action
no-action letter
letter for
for BBVA
BBVA Privanza
Privanza International
Limitedand
andBanco
BancoBilbao
Bilbao Vizcaya
Vizcaya Argentaria,
S.A.,12
BBVAand
andBanco
BancoBilbao
Bilbaoproposed
proposedtotomake
makea acash
cash
tenderoffer
offerfor
forall
allofofthe
theoutstanding
outstandingNon-Cumulative
Non-Cumulative
S.A.,12 BBVA
tender
Guaranteed Preference
PreferenceShares,
Shares,Series
SeriesDDofofBBVA
BBVA
Privanza
International(Gibraltar)
(Gibraltar) Limited,
Limited, including
Privanza
International
including Preference
Preference
Shares
representedby
byAmerican
American Depositary
Depositary Shares.
Shares. It
It was
was aa condition
condition to the tender that
be validly
validly
Shares represented
that all
all such
such shares be
tendered and not withdrawn.
withdrawn. The
Theintention
intentionwas
wastotoprice
pricethe
thetender
tenderoffer
offerbased
basedon
onaastated
stated fixed
fixed spread
spread over the
yield
benchmark U.S. Treasury security
2:00 p.m.
yield on
on a specified benchmark
security as of 2:00
p.m. New
New York
York time,
time,on
onthe
thesecond
second business
business day
immediately
day of
of the
the offer
offer period).
period).
immediately preceding
preceding the
the expiration
expirationdate
dateof
ofthe
thetender
tenderoffer
offer(the
(the18th
18th business day
BBVA and Banco
Banco Bilbao
Bilbao described
described that
that the
the tender
tender offer
offer would be made
made consistent
consistent with
with the principles
principles established
in prior
prior no-action
no-action letters
letters relating
relating to
to formula
formulapricing
pricingininissuer
issuertender
tender offers
offers for
for equity
equitysecurities,
securities, and that the offer
would
would be substantially similar
similarto
tothe
thetender
tenderoffers
offerscovered
covered by no-action
no-action letters
letters relating
relatingto
tothe
theuse
use of fixed
fixed spread
pricing
pricing methodologies
methodologies for
for non-convertible,
non-convertible, investment
investment grade
grade debt tender offers.
The Staff stated that
that it
it would
would not
notrecommend
recommendenforcement
enforcementaction
actionunder
underRule
Rule14e-1(b)
14e-1(b) against
against BBVA
BBVA or
or Banco
Banco
Bilbao ifif the
tender
offer
uses
the
pricing
mechanism
described
and
if
the
tender
offer
was
otherwise
conducted in
the tender offer uses
pricing
offer
the manner represented.

In
noted, in
in addition to the typical conditions
In granting
granting the
the requested
requested relief, the Staff noted,
conditions for
for fixed
fixed spread
spread transactions,
that:

•• thethe
subject
securities
are
represented
basis of
of their
their yield,
yield, taking
taking into
into
subject
securities
are
representedasasbeing
beingvalued
valued by
by investors
investors on the basis
account the issuer’s
issuer’s credit
credit spread, compared
compared to
to aa benchmark
benchmark yield,
yield, and the yield of the subject securities
fluctuates in
changesin
in prevailing
prevailing interest rates;
in response
response to changes

•• thethe
final
offer
price
willwill
be be
setset
atat
least
final
offer
price
leasttwo
twotrading
tradingdays
daysprior
priortotothe
thescheduled
scheduled expiration
expiration of
of the
the offer; and
•• thethe
offerors
willwill
issue
a press
offerors
issue
a pressrelease
releasetotopublicly
publiclyannounce
announcethe
the final
finaloffer
offerprice
price prior
priorto
tothe
theclose
close of
business on
on the
the pricing
pricing date.

9 SEC
SECNo
NoAction
ActionLetter,
Letter,American
AmericanFinancial
Financial Corporation
Corporation (Mar.
(Mar. 9,
9, 1989).
10
10SEC
SECNo
NoAction
ActionLetter,
Letter,Republic
RepublicNew
NewYork
YorkCorporation
Corporation (Mar.
(Mar. 5,
5, 1985).
11
11The
TheStaff
Staffhas
has
previouslyindicated
indicatedthat
that“[the
“[theTrust
TrustIndenture]
Indenture] Act generally would apply . . . to preferred securities issued by aa trust
trust that
previously
represent an interest in
single obligor.”
obligor.” See
SECDivision
Division of
of Corporation
Corporation Finance, Compliance and Disclosure
in debt
debt issued by aa single
See SEC
Interpretations:
Interpretations:Trust
TrustIndenture
IndentureAct
Actofof1939
1939 (#101.04)
(#101.04) (March
(March 30,
30, 2007),
2007), available
available at
http://www.sec.gov/divisions/corpfin/guidance/tiainterp.htm.
12 SEC
12
SEC
No-Action
Letter,
BBVA
Privanza
International
Limited
and Banco
Vizcaya
Argentaria,
S.A.,23,
(Dec.
No-Action
Letter,
BBVA
Privanza
International
Limited
and Banco
BilbaoBilbao
Vizcaya
Argentaria,
S.A., (Dec.
2005).
9

23, 2005).
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Filing Requirements
Requirements
2. Filing
Unlike
engagedin
inan
anissuer
issuertender
tender offer
offer must
must file a
Unlike under
underRegulation
Regulation14E,
14E,Rule
Rule13e-4
13e-4 requires
requiresthat
thatan
anissuer13
issuer13 engaged
tender offer
offer statement
statement on
on Schedule
Schedule TO with
with the
the Commission
Commissionas
as soon
soon as practicable on the commencement date of
14 In
the offer.
offer.14
In addition,
addition, the issuer
issuer is
is required
required to
to file:
file:

•• Any
of of
itsits
written
communications
relating
Any
written
communications
relatingtotothe
theissuer
issuertender
tenderoffer,
offer, from
from and
and including the first public
announcement, as soon
soon as
aspracticable
practicableon
onthe
thedate
dateof
ofthe
thecommunication;
communication;
•• AnAn
amendment
to to
thethe
Schedule
amendment
ScheduleTO
TOreporting
reportingpromptly
promptlyany
anymaterial
materialchanges
changes in
in the
the information
informationdisclosed
disclosed
in
in the
the previously
previouslyfiled
filedSchedule
ScheduleTO
TOand
andamendments
amendmentsthereto;15
thereto;15 and

•• A final
amendment
to to
thethe
Schedule
A final
amendment
ScheduleTO
TOreporting
reportingpromptly
promptlythe
theresults
resultsofofthe
theissuer
issuer tender
tender offer.
A significant
significant amount
Most of the specific line
amountof
ofdisclosure
disclosureisis required
requiredto
tobe
befiled
filedunder
undercover
coverofofSchedule
Schedule TO.16
TO.16 Most
item
or Offer to Exchange
Exchange document
document that is
item requirements
requirementsare
are satisfied
satisfiedby
by reference
reference to
to aa separate Offer to Purchase or
filed
exhibit to the Schedule
Schedule TO.
TO. The information
information required
filed as an exhibit
requiredby
bySchedule
Schedule TO includes:

A summaryterm
termsheet;
sheet;
•• A summary
Information
aboutthe
theissuer;
issuer;
•• Information
about

•• The
identity
and
The
identity
andbackground
backgroundof
offiling
filingpersons;
persons;
The
termsofofthe
thetransaction;
transaction;
•• The
terms

•• Any
past
contacts,
Any
past
contacts,transactions
transactionsand
and negotiations;
negotiations;
•• The
purposes
The
purposesofofthe
thetransactions
transactionsand
andplans
plans or
or proposals;
proposals;

•• The
source
The
sourceand
andamount
amountofoffunds
fundsor
orother
otherconsideration
consideration for
for the
the tender offer;
Interests
subjectsecurities;
securities;
•• Interests
ininsubject

•• Persons/assets
Persons/assetsretained,
retained,employed,
employed,compensated
compensated or
or used;
used;
Financialstatements;
statements;
•• Financial
Additionalinformation;
information;
•• Additional
Exhibits;and
and
•• Exhibits;

•• ToTo
thethe
extent
applicable,
required
extent
applicable,information
information
requiredbybySchedule
Schedule13E-3.
13E-3.
In
filing, an
In addition
additionto
tothe
theSchedule
Schedule TO filing,
an issuer conducting an issuer tender offer must file any precommencement written
written communications
communicationsunder
undercover
coverofofSchedule
Schedule TO,
TO, marking
markingthe
thebox
boxon
onthe
thecover
cover page
page to note
17 Pursuant
the status of the materials as
pre-commencement communications.
communications.17
Pursuant to
to Instruction
Instruction 33 to
to Rule
Rule 13e-4(c),
13e-4(c),
as pre-commencement
13
13The
Therequirements
requirements of
of Rule
Rule 13e-4
13e-4applicable
applicableto
to issuers
issuersare
arealso
alsoapplicable
applicabletotoaffiliates
affiliates of
of the
the issuer.
issuer. For the purposes of this discussion of Rule
13e-4,
references made
madeto
tothe
the issuer
issuer also
alsoinclude
include affiliates
affiliates of the issuer.
13e-4, references
14
14For
For the
the purposes
purposesof
ofRule
Rule13e-4,
13e-4,the
theterm
term“commencement”
“commencement” means
means 12:01
12:01a.m.
a.m.on
onthe
thedate
datethat
thatthe
the issuer
issuerhas
hasfirst
first published,
published, sent or given the
means
to tender
tender to
to security
security holders.
holders. The
The term
term “means
“means to
to tender”
tender” includes
includes the
thetransmittal
transmittal form or
how the
the transmittal
transmittal
means to
or a statement regarding how
form
form may
may be obtained.
15
15Instruction
Instruction 11to
toSchedule
ScheduleTO
TOprovides
providesthat
thatinformation
information previously disclosed in the Schedule
TO may
may be
beomitted
omitted in
in an amendment
amendment disclosing
Schedule TO
a material
material change.
change.
16
16At
Atthe
thetime
time of
of making
making the
the initial
initial Schedule
filing, the
Schedule TO filing,
the issuer
issuer will
willbe
be required
requiredto
topay
pay aa filing
filingfee
fee computed
computed in
inaccordance
accordance with
with Rule
Rule 0-11
0-11 of
the Exchange
Exchange Act.
Act. IfIf aa fee
been paid
paid under
under Section
Section 6(b)
6(b) of
of the
the Securities
Securities Act
Act with
with respect
respect to
to any
any of
of the
the securities
securities issued
issuedin
in connection
connection with
with
fee has been
the proposed transaction,
transaction, then the required fee is
is reduced
reduced by
bythat
that amount.
amount. Similarly,
Similarly, the fee
fee required
required for a Securities
Securities Act
Act registration
registration
statement
wouldbebereduced
reduced
amount
of fee
anypaid
fee in
paid
in connection
with
the Schedule
statement would
by by
thethe
amount
of any
connection
with the
Schedule
TO filing.
17
TO
filing.
17
See
Instruction11totoRule
Rule13e-4(c).
13e-4(c).The
Thefiling
filingperson
personneed
neednot
notrespond
respondto
to the
the specific
specific line
line items
items of
of Schedule
Schedule TO
TOwhen
whenfiling
filing preSee
Instruction
commencement
written communications, and no fee
fee isisrequired
requiredwith
with the
the filing.
filing.
commencement written
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each
pre-commencement written
written communication
communication must
each pre-commencement
must include
include aa prominent
prominentlegend
legend in
inclear,
clear, plain
plainlanguage
language
advising security
security holders
holders to
to read
read the
the tender
tender offer
offerstatement
statementwhen
whenititbecomes
becomes available
available because
because itit contains
important
importantinformation,
information,that
thatthe
thetender
tenderoffer
offerstatement
statementand
andother
othermaterials
materialsare
areavailable
availablefor
forfree
freeatatthe
theSEC’s
SEC’s
website, and identify
identify which
which documents
documents are available for free from the issuer.
If
If pre-commencement
pre-commencement communications
communicationsare
are made
made in
in connection
connection with
withan
an exchange
exchange offer that is registered under
the Securities Act, then the issuer can
can file
file the
the communications
communications solely under
under Rule 425 under
under the
the Securities Act, and
such communications
communications will
willbe
be deemed
deemed filed
filed for
forthe
thepurposes
purposes of
of Rule
Rule 13e-4.
13e-4.

Disclosure Requirements
3. Disclosure
An issuer making an issuer tender offer under
must publish, send or give to
to security holders:
under Rule 13e-4 must

•• thethe
summary
term
sheet
required
summary
term
sheet
requiredbybyItem
Item1 1ofofSchedule
Schedule TO;
TO; and
•• thethe
information
required
by by
thethe
remaining
Schedule
TO
information
required
remaining
Schedule
TOitems
itemsfor
forissuer
issuertender
tenderoffers,
offers,except
except for
for Item
Item 12
12
(exhibits),
fair and adequate
summary of
ofthe
theinformation.
information.
(exhibits), or
or a fair
adequate summary
To the extent that there are any material
material changes
to the
the information
information previously
changes to
previously disclosed
disclosed to shareholders,
paragraphs (d)(2)
(d)(2) and
changespromptly
promptly to shareholders
and (e)(3)
(e)(3) of
of Rule
Rule 13e-4
13e-4 require
require that
thatthe
theissuer
issuer disclose
disclose those changes
in
to inform
inform them
in a manner reasonably calculated to
them of
of the
the change.
change.
In
In the
the event
event that
that an
an the
the issuer
issuer disseminates the issuer tender offer
offer by
by means of summary publication
publicationas
as discussed
discussed
below, any
any summary
summary advertisement
advertisement used
usedby
bythe
theissuer
issuermust
mustnot
notinclude
includeaaletter
letterofoftransmittal
transmittalthat
that would
would permit
permit
shareholders to
to tender securities,
securities, and
and the
the advertisement
advertisement must
must disclose
discloseatatleast
leastthe
thefollowing
followinginformation:
information:

•• thethe
identify
of of
the
issuer
identify
the
issuer(or
(oraffiliate)
affiliate)making
makingthe
thetender
tender offer;
•• thethe
material
terms
and
purposes
ofofthe
material
terms
and
purposes
thetransaction,
transaction,asasspecified
specifiedin
inItems
Items1004(a)(1)
1004(a)(1) and
and 1006(a) of
Regulation M-A;
M-A;

•• instructions
as as
to to
how
shareholders
instructions
how
shareholderscan
canpromptly
promptlyobtain
obtaina acopy
copyofofthe
thedisclosure
disclosure statement
statement required by
Rule 13e-4(d)(1), at the
the issuer’s
issuer’s expense; and

•• a statement
that
thethe
information
contained
in in
thethe
disclosure
a statement
that
information
contained
disclosurestatement,
statement,i.e.,
i.e.,the
theOffer
OffertotoPurchase
Purchase or the
Offer to
incorporated by
to Exchange, is incorporated
by reference.
Dissemination Requirements
4. Dissemination
With
With respect
respect to
to issuer tender offers in
in which
whichthe
theconsideration
considerationoffered
offeredconsists
consistssolely
solely of
of cash
cash and or securities
exempt from
from registration
registrationunder
underSection
Section33 of
of the
the Securities
Securities Act,
Act, an issuer must disseminate the required disclosure
to security holder by one or
or more
more of
of these
thesemethods:
methods:long
longform
form publication
publication of the information,
information, the
the use
use of security
holder lists or through summary publication.

Rule 13e-4(e)(1)(i)
13e-4(e)(1)(i) provides
provides that
that dissemination
dissemination may occur
occur by
by making
making adequate
adequate“long
“longform”
form” publication
publication of the
tender offer
newspapers on
on the
the commencement
commencementdate
dateof
ofthe
theissuer
issuertender
tenderoffer.
offer. For
For this
offer in
in aa newspaper or newspapers
purpose, the Instruction
Instruction to
that adequate
adequatepublication
publication may
may require
require publication
publication in
in a
to paragraph
paragraph (e)(1)
(e)(1) specifies
specifies that
newspaper
with aa national
national circulation,
circulation, a newspaper
newspaperwith
with aametropolitan
metropolitan or
or regional
regional circulation,
circulation, or a combination
combination
newspaper with
of the two,
two, depending
depending on
on the
the specific
specific facts and circumstances.
Alternatively,
Alternatively, Rule
Rule 13e-4(e)(1)(iii)
13e-4(e)(1)(iii) permits
permitspublication
publicationofofaasummary
summaryadvertisement
advertisementininaanewspaper
newspaper or
ornewspapers
newspapers
on the commencement date
date including
including the disclosures referenced
referenced above,
above,and
andby
bymailing
mailingor
or otherwise
otherwisefurnishing
furnishing
promptly
and aa transmittal
transmittal letter
promptlythe
the Rule
Rule 13e-4(d)(1)
13e-4(d)(1) disclosure statement and
letter to
to any
any security holder
holder upon
upon request.
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Tender offer materials may also be
be disseminated
disseminated by
byusing
usingsecurity
securityholder
holder lists
lists and
and security
security position
position listings.
listings.
Under the procedures specified
specified in
in 13e-4(e)(1)(ii), the
the materials
materials may be
be distributed
distributed by:

•• Mailing,
or otherwise
furnishing
promptly,
thethe
disclosure
required
byby
Rule
Mailing,
or otherwise
furnishing
promptly,
disclosure
required
Rule13e-4(d)(1)
13e-4(d)(1)totoeach
each security
holder
appears on
on the
the issuer’s
issuer’smost
mostrecent
recentsecurity
securityholder
holder list;
list;
holder whose name appears
•• Contacting
each
participant
onon
the
within the
Contacting
each
participant
themost
mostrecent
recentsecurity
securityposition
positionlisting
listingofofany
anyclearing
clearing agency
agency within
possession
or access
accessofofthe
theissuer,
issuer,and
andinquiring
inquiringof
ofeach
eachparticipant
participant as
asto
tothe
theapproximate
approximate number
number of
possession or
beneficial owners of the subject
subject securities
securities held
held by
bythe
theparticipant;
participant;
•• Furnishing
to each
participant
a sufficient
number
of of
copies
Furnishing
to each
participant
a sufficient
number
copiesofofthe
theRule
Rule13e-4(d)(1)
13e-4(d)(1)disclosure
disclosure statement
for transmittal
transmittalto
tothe
the beneficial
beneficial owners;
owners; and

•• Agreeing
to to
reimburse
each
forfor
itsits
reasonable
Agreeing
reimburse
eachparticipant
participantpromptly
promptly
reasonableexpenses
expenses incurred in forwarding the
statement to beneficial owners.
In an
offer where the
the consideration
consideration consists
consists solely
solely or
or partly
partly of securities that are registered under the
In
an exchange
exchange offer
Securities Act, then Rule 13e-4(e)(2) provides
provides that
that the issuer must:
must:

•• File
a registration
statement
File
a registration
statementcontaining
containingall
allof
ofthe
the required
required information, including pricing information;
and

•• Deliver
to shareholders
a preliminary
prospectus
oror
a aprospectus
Deliver
to shareholders
a preliminary
prospectus
prospectusthat
thatmeets
meetsthe
therequirements
requirements of
of Section
Section
10(a) of the Securities Act, along
along with
with a letter
letter of
of transmittal.18
transmittal.18
MaterialChanges
Changes
5. Material
Rule 13e-4(e)(3) specifies
specifies that
that when
when aamaterial
material change
changeoccurs
occursin
inthe
theinformation
information that
that the
the issuer
issuer has published,
sent or given to
to security holders, then
then the issuer
issuer must
must promptly
promptly disseminate disclosure of the material change
“in
change “in
a manner reasonably calculated
calculated to
to inform
inform security
security holders
holders of
of the
the change.”
In
of aa registered
registered exchange
exchangeoffer,
offer,special
specialtiming
timing provisions
provisions govern the
the dissemination
dissemination of material
In the
the case
case of
materialchanges
changes
when the issuer has
has disseminated
disseminatedaapreliminary
preliminary prospectus in
in accordance
accordancewith
with Rule
Rule 13e-4(d)(2).
13e-4(d)(2). Rule
Rule 13e-4(e)(3)
specifies that
that the offer must remain
remain open
open from
fromthe
thedate
date on
on which
whichthe
theissuer
issuer disseminates
disseminates material
material changes
changes to the
tender offer
follows:
offer materials
materials to
to shareholders,
shareholders, as follows:

••

5 business
business days
daysfor
for aaprospectus
prospectussupplement
supplement containing
containing a material
material change other
other than price
price or
or share
share levels;

••

10 business
business days
daysfor
for aaprospectus
prospectussupplement
supplementcontaining
containing a change
changein
in price,
price, the
the amount
amount of securities
sought, the dealer’s
dealer’s soliciting
soliciting fee,
fee, or
or other
other similarly
similarly significant
significant change;
change;

••

10 business
business days
daysfor
for aaprospectus
prospectussupplement
supplement included
included as
aspart
part of
of aa post-effective
post-effective amendment
amendment to the
registration
registration statement; and

daysfor
for aarevised
revisedprospectus
prospectuswhen
whenthe
theinitial
initial prospectus
prospectuswas
was“materially
“materially deficient.”
deficient.”
business days
•• 20 business
Procedural Requirements
6. Procedural
Rule 13e-4(f) prescribes
prescribes the
the manner
manner in
in which issuers may
may conduct
conduct an
an issuer
issuertender
tender offer,
offer, including
including specific
requirements with
with respect
period during
during which the tender offer must remain open; the availability
availability of
respect to the period

18
18Instruction
Instruction 22to
to Rule
Rule13e-4(e)(2)
13e-4(e)(2)provides
providesthat
thataapreliminary
preliminary prospectus
prospectuscannot
cannotomit
omit information
information under
under Rule
Rule 430
430 or
or 430A
430A of
of the
the Securities
Securities
Act. Instruction
Instruction33totoRule
Rule13e-4(e)(2)
13e-4(e)(2)provides
providesthat
thatwhen
whenaapreliminary
preliminaryprospectus
prospectusisisused
usedand
andthe
theissuer
issuer must
must disseminate
disseminate material
materialchanges,
changes,
the tender offer must remain
remain open
open for
for the
the period
period specified
specified in
in Rule 14d-4(d)(2).
14d-4(d)(2). IfIfaapreliminary
preliminaryprospectus
prospectusisisused,
used,tenders
tendersmay
maybe
be requested
requested
in
with Securities Act
Act Rule
Rule 162(a),
162(a),pursuant
pursuant to
to Instruction
Instruction 44 to
in accordance
accordance with
to Rule
Rule 13e-4(e)(2).
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withdrawal
in consideration;
consideration; prompt
prompt payment for or return
return of
withdrawal rights;
rights;pro
prorata
rataacceptance;
acceptance; any
any increases
increases in
of securities
tendered; purchases
purchases outside
outsideof
ofthe
thetender
tenderoffer;
offer; and
and the
the“all
“all holders”
holders” and “best
“best price”
price” protections.

a. Offering
Offering Period
Period
Rule 13e-4(f)(1)(i) specifies
specifiesthat,
that, unless
unlesswithdrawn,
withdrawn, an
an issuer
issuertender
tenderoffer
offermust
mustremain
remainopen
openuntil
until expiration
expiration of:

•• At At
least
2020
business
least
businessdays
daysfrom
fromcommencement
commencementof
ofthe
theissuer
issuer tender offer; and
•• At At
least
1010
business
in one
one of
of the
thefollowing
following is
is first
first
least
businessdays
daysfrom
fromthe
thedate
datethat
thatnotice
noticeofofan
anincrease
increaseor
ordecrease
decrease in
published, sent or given to security holders:
?
percentage
 The
The
percentageofofthe
theclass
classofofsecurities
securitiesbeing
beingsought;19
sought;19

?
consideration
 The
The
considerationbeing
beingoffered
offered(subject
(subjectto
tono
no de
de minimis
minimis exception);
exception); or

?
dealer’s
 The
The
dealer’ssoliciting
solicitingfee
feeto
tobe
be given.
given.
Withdrawal Rights
Rights
b. Withdrawal

Rule 13e-4(f)(2) provides that the issuer
issuer making
making an
an issuer
issuertender
tenderoffer
offer must
must permit
permit shareholders
shareholders to
to withdraw
withdraw
securities tendered pursuant
pursuant to the issuer tender
tender offer:
offer:

•• At At
any
time
during
thethe
period
when
the
any
time
during
period
when
theissuer
issuertender
tenderoffer
offerremains
remainsopen;
open; and
•• If tendered
securities
have
not
yetyet
been
If tendered
securities
have
not
beenaccepted
acceptedfor
forpayment,
payment,after
afterthe
theexpiration
expirationofof40
40business
business days
days
from
from the
the commencement of the tender offer.
c. Pro
Pro Rata
RataAcceptance
Acceptance

Rule 13e-4(f)(3) requires that the tender offer by the issuer
issuer or
or affiliate
affiliate is for
for fewer than
than all of the outstanding
equity
and the
the number
number of securities tendered exceeds
exceedsthe
thenumber
number that
that the issuer is
is bound
bound or
equity securities
securities of
of a class,
class, and
willing
for the securities as nearly
nearly as
as may
maybe
bepro
pro rata,
rata,
willingto
totake
takeup
upand
andpay
pay for,
for,the
theissuer
issuer must
mustaccept
accept and pay for
disregarding fractions,
each security
security holder
holder during
during the period
fractions, according
according to
to the number
number of
of securities
securities tendered by each
that
that the offer
offer remains open.
Rule 13e-4(f)(3) does
does not
not prohibit
prohibit the issuer making an issuer
issuer tender
tender offer
offer from:
from:

•• Accepting
allall
securities
tendered
byby
security
Accepting
securities
tendered
securityholders
holderswho
whoown
ownno
nomore
morethan
thanaaspecified
specifiednumber
numberof
ofshares
shares
less
than one
one hundred
hundred and
and who
who tender
tender all
all of their
their securities, before pro rating
rating securities tendered by
less than
others; or

•• Accepting
byby
lotlot
securities
tendered
Accepting
securities
tenderedbybysecurity
securityholders
holderswho
whotender
tenderall
allofoftheir
theirshares
sharesand
and who
who elect
elect to
have all
all or none (or at least aa minimum
minimum amount
amountand
andnone)
none)accepted,
accepted, ifif the
the issuer first
first accepts
accepts the
securities tendered
tendered by
by persons who have not made such an election.

d. Increase
Increase in Consideration
Rule 13e-4(f)(4) requires equal treatment
treatment of
increase in
in the consideration
consideration
of security
security holders
holders in
in the
the event
event of an increase
offered. IfIfthe
theissuer
issuerincreases
increases the
the consideration
consideration offered
offered after
after the
the tender
tender offer
offerhas
has commenced,
commenced, then issuer must
pay that increased consideration
consideration to
for payment.
to all
all security
security holders
holderswhose
whose tendered
tendered securities
securities are
are accepted for

19
19An
Anissuer
issuermay
mayaccept
acceptfor
forpayment
paymentup
uptotoan
anadditional
additionaltwo
twopercent
percentof
ofthe
theclass
classwithout
withouttriggering
triggering the
the additional
additional 10
days. For the
10 business days.
purposes of this rule,
with Section 14(d)(3)
rule, the
the “percentage
“percentage of the
the class” is calculated in accordance with
14(d)(3) of
of the
the Exchange
Exchange Act.
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e.
e. Prompt
Prompt Payment or Return
Under Rule 13e-4(f)(5), an issuer must
must either pay the
the consideration
consideration offered, or return
return the
the tendered
tendered securities,
promptly
promptly after
after the termination
termination or
or withdrawal
withdrawal of
of the
the tender offer.

f. Purchases
Purchases Outside the Tender Offer
Rule 13e-4(f)(6) prohibits
prohibits purchases
purchases outside of the tender offer. Until
Untilatatleast
leastten
tenbusiness
business days
days after the
termination
purchase–- other than pursuant to the tender
terminationof
of the
the tender
tender offer,
offer, the
the issuer and its affiliates cannot purchase
offer
right to
offer -–any
anysubject
subjectsecurity,
security,any
anysecurity
securityofofthe
thesame
sameclass
class and
and series, or any right
to purchase
purchase such securities.
With
respect
to
exchange
offers,
this
prohibition
applies
to
the
purchases
of
any
security
being offered in the
With respect exchange offers, this prohibition applies to the purchases
exchange
offer, any securities of the
class and
and series,
series,and
and any
anyright
right to purchase such a security.
security.
exchange offer,
the same class

g. “All
“AllHolders”
Holders” Requirement
Requirement
Rule 13e-4(f)(8)(i)
13e-4(f)(8)(i) provides
providesthat
thatthe
thetender
tenderoffer
offermust
mustbe
beopen
opentotoall
allsecurity
securityholders20
holders20 of
of the
the class
class of securities
21
subject to
to the
the tender
tenderoffer.21
offer.

This “all-holders”
“all-holders” provision
provision would
would not
not prohibit
prohibitan
anissuer
issuer or
or affiliate
affiliatefrom
fromexcluding
excludingall
allsecurity
securityholders
holders in
inaa state
state
where the tender
tender offer
offer is
is prohibited
prohibited by administrative
administrative or
faith
or judicial
judicialaction
actionunder
underaastate
state statute
statute after
after aa good faith
effort
effort to comply with
with the
the statute.

h. “Best
“Best Price” Requirement
Rule 13e-4(f)(8)(ii)
13e-4(f)(8)(ii) requires
requires that
that the
the consideration
consideration paid
paid to
to any
any security holder
holder for
for securities
securities tendered in the tender
offer is the highest consideration paid to any other security holder for
for securities tendered in the tender offer.
Rule 13e-4(f)(10) specifies
specifiesthat
that the
the “best
“bestprice”
price” requirement
requirement does
does not
not prohibit
prohibit more
more than
than one
one type of consideration
being offered in a tender offer, provided
provided that:
that:(i)
(i)security
securityholders
holdershave
havean
an equal
equal right
rightto
toelect
electamong
among each
each of the
types of consideration
consideration offered; and (ii)
(ii) the
the highest
highest consideration
consideration of
of each
each type paid to any security holder is paid to
any other security holder receiving that type of consideration.
Under
the offer
offer and sale
sale of
of securities
securitiesconstitute
constitute consideration
consideration offered in the tender offer, and
Under Rule 13e-4(f)(11),
13e-4(f)(11), ifif the
the issuer has
has made
madeaagood
goodfaith
faitheffort
effortto
toregister
registeror
orqualify
qualify the
the offer
offer and
and sale
salein
inaaparticular
particular state
statebut
but is
isprohibited
prohibited
by the appropriate authority
alternative form of
authority of
of that
thatstate,
state, the
the issuer may offer security holders in that state an alternative
consideration. The alternative form
form of
of consideration
consideration need
need not
not be offered or paid to security holders in any other
state.

7. Antifraud
Antifraud Provisions
Provisions
7.

Rule 13e-4(j) specifies
specifiesantifraud
antifraud requirements applicable to issuer
issuer tender
tender offers,
offers, prohibiting
prohibiting issuers
issuers and affiliates,
in connection with
with an issuer tender
tender offer,
offer, from:
from:

•• Employing
any
device,
Employing
any
device,scheme
schemeor
orartifice
artificetotodefraud
defraudany
any person;
person;
•• Making
anyany
false
statement
ofof
material
fact
oror
omission
ofofmaterial
fact
necessary
Making
false
statement
material
fact
omission
material
fact
necessaryto
tomake
makethe
the statements
statements
made, in
in light
light of
made, not
not misleading;
misleading; or
of the
the circumstances under which they were made,
20
20Rule
Rule13e-4(a)(6)
13e-4(a)(6)specifies
specifiesthat
thatthe
theterm
term“security
“security holders”
holders” means
means both
both holders of record and beneficial
beneficial owners of
of securities
securities of
of the
the class which
is the subject
subject of
of the
the tender
tender offer.
offer. As a result,
result, aa tender
tender offer
offer open
opento
to only
only holders
holders of
ofrecord
recordwould
would not
not satisfy
satisfy the
the“all
“all holders”
holders” requirement.
21
21The
TheSEC
SEChas
has
indicatedthat
thata atender
tenderoffer
offermay
maybebemade
madefor
forfewer
fewerthan
thanall
alloutstanding
outstandingsecurities,
securities,but
butall
all security
security holders
holders must
must be eligible
eligible to
indicated
accept
theoffer
offerif ifthey
they
choose.
Release
No. 34-23421
accept the
choose.
SeeSee
Release
No. 34-23421
(July 11,(July
1986).

11, 1986).
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•• Engaging
in in
any
act,
practice,
oror
course
Engaging
any
act,
practice,
courseofofbusiness
businessthat
thatoperates
operatesor
orwould
wouldoperate
operateas
as aa fraud
fraud or
or deceit
deceit on
any person.
Rule 13e-4(j) also states
states that,
that, as
asaameans
meansreasonably
reasonablydesigned
designedtotoprevent
preventfraudulent,
fraudulent, deceptive,
deceptive,or
ormanipulative
manipulative
practices in
in connection with
with an issuer tender offer, it is unlawful
unlawful for
foran
an issuer
issuer or
or affiliate
affiliateto
tomake
make an
an issuer tender
offer unless
complies with
with the requirements
requirements of
of Rule
Rule 13e-4(b),
13e-4(b),(c),
(c),(d),
(d),(e),
(e),(f),
(f),and
and(j).
(j). In
In addition, the other
unless itit complies
antifraud
tender offer,
offer, including
including
antifraud and
and antimanipulation
antimanipulationprovisions
provisionsofofthe
theExchange
Exchange Act
Act would
would apply
apply to
to an issuer tender
Section 10(b) and Rule 10b-5 thereunder,
thereunder,as
as well
well as
as Section 14(e).

8. Exemptions
Exemptions

Certain transactions are exempt
exempt from
from the application of the rule
rule under
under Rule 13e-4(h) from the issuer tender offer
provisions.
not apply to:
provisions. Specifically,
Specifically,Rule
Rule13e-4
13e-4 does not

oror
redemptions
•• Calls
Calls
redemptionspursuant
pursuanttotothe
thegoverning
governing instrument;
to to
purchase
evidenced
•• Offers
Offers
purchase
evidencedby
byaascrip
scripcertificate,
certificate,order
orderform,
form,or
orsimilar
similardocument
documentthat
thatrepresents
represents a
fractional
fractional interest
interest in
inaa share
share of stock;
•• Offers
to to
purchase
shares
Offers
purchase
sharesofofdissenting
dissentingshareholders
shareholdersininaccordance
accordance with
with aa statutory procedure;

•• Tender
offers
subject
Tender
offers
subjecttotoExchange
ExchangeAct
ActSection
Section 14(d);
•• Offers
to to
purchase
from
owners
ofof
upup
toto
a aspecified
Offers
purchase
from
owners
specifiednumber
numberofofshares
sharesless
less than
than 100, provided that the
offer satisfies the “all
“all holder”
holder” provisions
provisions of
of the
the rule
rule with
withrespect
respect to
to shareholders
shareholders who own a number of
shares
equal to
to or
or less
lessthan
than the
the specified
specified number
number of shares
shares (except
(except that
that the
the issuer can
can exclude
excludeparticipants
participants
shares equal
in
exclude security
security holders
holders who
who do
do not
not own
own their
their
in certain
certain plans
plans for
for employees
employees or security holders, and can exclude
shares
asof
ofaaspecified
specifieddate);
date);and
andthe
theequal
equalconsideration
considerationprovisions
provisions of
of rule
rule are
are satisfied
satisfied or
or consideration
consideration
shares as
paid is determined
determined on the basis of
of aa uniformly
uniformly applied
applied formula
formulabased
based on the subject security’s market
price;

•• Issuer
tender
offers
made
solely
Issuer
tender
offers
made
solelytotoeffect
effectaarescission
rescissionoffer,
offer,provided
providedthat:
that:(1)
(1)the
the offer
offer is
is registered
registered under
the Securities Act; and (2) the consideration
consideration equals
equals the price
price paid
paid by
by each security holder, plus legal
interest
legal interest;
interest;
interest ifif the
the issuer
issuer elects or is required to pay legal
byby
closed-end
management
•• Offers
Offers
closed-end
managementinvestment
investmentcompanies
companiestotorepurchase
repurchase equity
equity securities
securities under
Investment
Investment Company
Company Act Rule 23c-3;

tender
offers
bybya aforeign
•• Issuer
Issuer
tender
offers
foreignprivate
privateissuer
issuerunder
undercertain
certainconditions
conditions relating
relating to:
to: (1)
(1) the maximum
percentage of
of U.S.
U.S. holders
holders of
of the
the subject
subject class
classof
ofsecurities;
securities; (2)
(2) the
the equal
equal treatment
treatment of U.S. holders and
other holders; and (3)
(3) dissemination of informational
informational documents;
documents; and
exempted
motion, either unconditionally
unconditionally or
•• Transactions
Transactions
exemptedbybythe
theSEC,
SEC, on
on written
writtenrequest
request or on its own motion,
subject to conditions.
An offer may qualify
qualify for
for the
the “Tier
“TierI”I”exemption
exemptionfrom
fromthe
thetender
tenderoffer
offerrules
rulesififit itcan
canbe
beestablished
establishedthat
that10%
10% or
or less
less
of the securities are
are held
held by
by U.S.
U.S.resident
residentholders,
holders,looking
looking through
through to
to the
the beneficial
beneficial owners.
owners. For
For the purpose of
this
this exemption,
exemption, holders
holders of
of notes
notes held
held in
inbearer
bearer form
formmay
maybe
be presumed
presumed to
to be
be outside
outside the
the United
UnitedStates
States unless the
issuer “knows or has reason
reason to
to know
know that
that these
these securities
securities are
areheld
heldby
byU.S.
U.S.residents.”
residents.” Under
Under recently adopted
amendments to the Tier
Tier II exemption,
exemption,an
an offeror
offerormay
maycalculate
calculateownership
ownershipby
byU.S.
U.S. resident
residentholders
holdersas
as of
of any date
no more than 60 days before,
before, and
and no
no more
more than
than 30
30 days
daysafter,
after,the
thepublic
public announcement
announcement of
of the
the transaction,
transaction, rather
rather
than as
of the
the date
datethat
that isis30
30days
daysprior
priorto
to the
thepublication
publication of
of the
the offering
offering document as
aswas
waspreviously
previouslyrequired.
required. In
In
as of
situations
analysisof
ofbeneficial
beneficialholders
holderswithin
within the 90-day
situations where
where the offeror
offeror is
is unable
unable to
to conduct
conduct the
the necessary
necessary analysis
period,
now permits the use of aa date
date not
not more
more than
than 120 days
days before
beforethe
thepublic
public announcement.
announcement. Under the
period, the
the SEC now
recently effective amendments, individual
individual holders
holdersof
ofmore
morethan
than10%
10% of
of the
the subject
subject securities are no longer
excluded for the purposes of calculating the level of U.S. ownership.
ownership.
13
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SEC Staff Review
9. SEC
When a Schedule
Schedule TO
TO is
is filed,
filed, the SEC
SEC Staff
Staff may
may review
review and
and comment
comment on the disclosure in
in the
the Schedule
Schedule TO, the
Offer
review and comment on
Offer to
to Purchase or Offer to
to Exchange, and any other related documents,
documents, as well as review
compliance with
with Rule 13e-4
and Regulation
Regulation 14E.
14E. The
The Staff
Staff Office
Officeof
ofMergers
Mergers&&Acquisitions
Acquisitions in
in the
the Division
Division of
13e-4 and
Corporation
ScheduleTO.
TO. Typically,
Typically, the
the Staff
Staff tries
tries to
to issue
issuecomment
commentquickly
quickly (within
(within 5-7
Corporation Finance
Finance reviews the Schedule
business days),
days), because
becausethe
thetender
tenderoffer
offer is
is only
only required
required to
to be
be open for
for 20
20 business
business days. The Staff’s comments
may require
require that
order to
that the
the issuer
issuer file
fileamendments
amendmentsto
tothe
theSchedule
Schedule TO
TO and
and disseminate
disseminate changes
changes in order
to address
address the
Staff’s concerns.

II.Considerations
Considerations
Liability
Management
Transactions
II.
forfor
Liability
Management
Transactions

A. Debt
Equity Tender Offers
Debt versus
versus Equity
The requirements of Rule 13e-4
13e-4result
result in
in significantly
significantly less
flexibility for
less flexibility
fortender
tenderoffers
offers or
orexchange
exchange offers for
convertible
debt securities,
securities, common
common stock and preferred
preferred stock, when compared to tender offers
convertible or
or exchangeable
exchangeable debt
or exchange
offers for
for straight
straight debt securities. For
exchange offers
For example,
example, itit is
is not
not possible
possible for
for issuers
issuers to “sweeten” a tender
offer or
offer for convertible
debt securities,
securities, preferred
preferred stock or
or common stock with
with an
or exchange offer
convertible or
or exchangeable
exchangeable debt
“early
in tender offers or exchange
offers for
for straight debt securities.
“early tender
tender premium”
premium”as
asisissometimes
sometimes the
the case
case in
exchange offers
Under this
in the offering period, typically
this approach, holders that tender early in
typically within
withinthe
thefirst
firstten
tenbusiness
business days,
days,
may receive
receive the
the“total
“total consideration.”
consideration.” Holders that tender after the early tender period terminates will
will receive
receive
lesser
consideration for
lesser consideration
for their
theirsecurities.
securities.The
Theearly
earlytender
tenderfeature
featurebenefits
benefitsthe
theissuer
issuerbecause
because itit may
may have
have greater
visibility
of the
the tender
tender offer.
offer. An
to be
bemindful
mindful that the falling
visibilityregarding
regardingthe
thesuccess
success of
An issuer
issuer needs
needs to
falling away
away of the
“premium”
in consideration
consideration that may require that the
“premium”may,
may,under
undercertain
certaincircumstances,
circumstances, constitute
constitute aa change
change in
tender
tender stay open for
for an
an additional
additionalten
tendays,
days,as
as discussed
discussed above.
Moreover, in
in aa straight
straight debt
debt tender
tenderoffer,
offer,an
anissuer
issuer has
has the
the flexibility
flexibilitytotochoose
chooseto
toaccept
accept tenders
tenders of
of securities
securities on
on a
“first
basis, or
or offer
offer limited
limited or no withdrawal
withdrawal rights,
“first come,
come, first
first served”
served” basis,
rights, or
or conduct a Dutch auction or modified
Dutch auction for
for pricing
pricing purposes.
purposes.

B. SEC
SEC Staff Relief for Investment
Investment Grade
Grade Debt Securities
The requirements of Regulation 14E
14Emay
maystill
still be
belimiting
limiting for
tender offer
offer for
for straight debt
for an issuer conducting a tender
days or
or extend
extend the
the offer
offer period
period if
securities. Specifically,
Specifically, ififan
an issuer
issuer must
must keep
keep the offer
offer open
open for
for 20
20 business
business days
changes in
in the consideration
consideration or
there are any changes
or percentage
percentage sought,
sought, ititcan
can adversely
adversely affect
affect the
the tender
tenderbecause
because the
is subject
subjectto
tomarket
market risk
risk during
during this time. Most
are low
low –- the
issuer is
Mostdebt
debt tender
tender offers
offers occur
occur when interest rates are
trying to lower its
retiring high
from new
issuer is trying
its cost of funds by retiring
high interest
interestrate
rate debt
debt securities
securities with
withthe
the proceeds
proceeds from
issuedat
ataalower
lowerrate,
rate,ororaalower-interest
lower-interestrate
ratecredit
creditfacility.
facility. If interest
during the offer
securities issued
interest rates decline during
period, an issuer will
will not
the retired
retired debt will
will come
not retire
retireas
as much
much debt
debt and
and ifif rates
rates increase, the
come at a higher price.
Longer offer periods translate into increased uncertainty.
uncertainty.
Because
theSEC
SECstaff
staffbelieves
believesthat
thatissuer
issuerdebt
debttender
tenderoffers
offersfor
forcash
cashfor
forany
anyand
andall
allnon-convertible,
non-convertible, investment
investment
Because the
grade debt
debt securities
securities may
may present
presentconsiderations
considerations that
that differ
differ from
from any
any and all
all or
or partial
partialissuer
issuertenders
tenders for
foraa class
class or
series
of equity
equity securities
securities or
or non-investment
non-investment grade debt, it consistently
series of
consistently has granted relief to issuers of investment
grade debt in
in the context of tenders for their
the tender
tender open
open for
for 20
their debt
debt securities.
securities. An
An issuer
issuer need not keep the
business days,
days, provided
provided the following
following conditions
conditionsare
aremet:22
met:22

22
22See,
See,SEC
SEC
No-ActionLetter,
Letter,Salomon
SalomonBrothers
BrothersInc.
Inc. (Mar.
(Mar. 12,
12, 1986);
1986); SEC
SECNo-Action
No-Action Letter,
Letter, Goldman
(Mar. 26,
No-Action
Goldman Sachs
Sachs & Co. (Mar.
26, 1986);
1986); SEC
SEC NoAction Letter, Merrill
MerrillLynch,
Lynch,Pierce,
Pierce, Fenner
Fenner &
& Smith
Smith Inc.
Inc. (July
(July 2,
2, 1986).
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•• Offers
to to
purchase
were
Offers
purchase
weremade
madefor
forany
anyand
andall
allofofthe
theinvestment
investmentgrade
grade debt,
debt, non-convertible
non-convertible debt
debt of
of a
particular
particularseries
series or
or class;
class;

offer
is is
open
toto
allall
record
and
•• The
The
offer
open
record
andbeneficial
beneficialholders
holdersofofthat
thatseries
seriesor
or class;
class;
offer
is conducted
soso
asastotoafford
record
•• The
The
offer
is conducted
affordallall
recordand
andbeneficial
beneficialholders
holdersofofthat
thatseries
seriesororclass
classthe
thereasonable
reasonable
opportunity
opportunityto
toparticipate,
participate,including
includingdissemination
disseminationofofthe
theoffer
offeron
onan
anexpedited
expedited basis
basis in situations
situations where
the tender offer
offer is
is open
open for
for aa period
period of
of less
less than
than ten
ten calendar
calendar days; and

tender
offer
is is
not
being
made
ofofororinin
response
•• The
The
tender
offer
not
being
madeininanticipation
anticipation
responsetotoother
othertender
tenderoffers
offersfor
forthe
theissuer’s
issuer’s
securities.
Following
Following these
these no-action
no-action letters,
letters, investment
investmentgrade
gradedebt
debtissuers
issuers were
were no
no longer
longer subject
subject to
to the
the 10- and 20-business
day requirements.

C.
C. Modified
Modified Dutch
Dutch Auctions
Typically,
Typically, in
in its
its tender
tenderoffer
offerdocuments,
documents,an
anissuer
issuer will
willspecify
specifythe
theamount
amountofofsecurities
securitiesititisisseeking
seekingto
topurchase,
purchase, as
as
well as the
the price
price at
at which
which it will
willpurchase
purchase these
these securities (or the method of calculating
calculating the
the purchase price).
However,
anissuer
issuermay
mayspecify
specifythe
theamount
amount of
of securities
securities to
to be
be tendered,
tendered, but
but may set the
the price using
However, in
in some
some cases,
cases, an
a modified “Dutch
the
“Dutch auction”
auction”pricing
pricingstructure.
structure.InInthis
thisstructure,
structure,
theissuer
issuersets
setsaacascading
cascading range
range of prices at which
a holder may tender its securities. The purchase
purchase price
price will
will be the highest price at which
which the
the issuer is able to buy all
of the securities for which itit has
has solicited a tender (or a smaller amount, ifif not
not all
all the
the securities
securities are tendered).
This price is often
often referred
referred to
to the
the “clearing
“clearingprice.”23
price.”23
SECStaff
Staffhas
haspermitted
permitted tender
tender offers
offers to
to proceed
proceed without
without the issuer disclosing the range of prices in
in the tender
The SEC
offer documents,
aggregate amount
amount of securities to
offer
documents, so
so long
long as
as the aggregate
to be purchased is disclosed (and the range of
be purchased
purchasedififthe
theoffer
offerwere
werefully
fully subscribed).
subscribed).Usually,
Usually,the
thepermitted
permitted price
price range
rangeisisvery
verynarrow
narrow–securities to be
15%of
ofthe
theminimum
minimum price.
price. In
often no more than 15%
In this
thisregard,
regard, modified
modifiedissuer
issuer Dutch
Dutch auction
auctiontender
tender offers
offers have
have
been permitted
permitted under
subject to
to several
severaladditional
additional conditions:
conditions:
been
under Rule 13e-4,
13e-4, subject

•• Disclosure
in in
thethe
tender
offer
Disclosure
tender
offermaterials
materialsreflects
reflectsthe
theminimum
minimumand
andmaximum
maximumconsideration
consideration to
to be
be paid;
•• ProPro
rata
acceptance
occurs
rata
acceptance
occursthroughout
throughoutthe
theoffer
offerwith
withall
allsecurities
securitiespurchased
purchased participating
participating equally in
prorationing;

•• Withdrawal
rights
are
Withdrawal
rights
areavailable
availablethroughout
throughout the
the offer;
•• The
issuer
makes
prior to the expiration of
The
issuer
makesa aprompt
promptannouncement
announcementofofthe
thepurchase
purchase price, if determined prior
the offer; and
•• The
purchase
of of
allall
accepted
The
purchase
acceptedsecurities
securitiesisismade
madeat
atthe
thehighest
highest price
price paid
paid to
to any
any security holder under the
offer.24
offer.24
In
conducting modified
modified Dutch auction
In prior
priorno-action
no-actionletter
letterguidance,
guidance, the
the Staff
Staff had
had noted its belief that issuers conducting
tender
tender offers
offers could
could not
not satisfy
satisfy the
therequirements
requirementsofof(then)
(then)Schedule
Schedule13e-4
13e-4by
bystating
statingaarange
range of
ofshares
shares to
to be
be sought

23
23Under
Underthe
theSEC’s
SEC’sguidance,
guidance,allallsecurity
securityholders
holderswhose
whosesecurities
securitiesare
areaccepted
acceptedinina amodified
modifiedDutch
Dutchauction
auction issuer
issuer tender
tender offer
offer subject to Rule
13e-4
must be
be paid
paid the
the highest consideration
consideration paid
No. 34-23421
34-23421 (July
(July
13e-4 must
paid to
to any
any other
othersecurity
securityholder
holderwhose
whosesecurities
securitiesare
areaccepted.
accepted. See
See Release
Release No.
11,
1986). The
The Release
Releasealso
alsonotes
notesthat
that“pure”
“pure”dutch
dutchauctions
auctionsare
arenot
notpermitted
permitted under
under Rule 13e-4,
13e-4, stating:
stating: “In
“In a pure dutch auction
11, 1986).
auction cash
cash tender
offer, the bidder
the tendering
tendering security holder, rather
rather than
bidder invites
invites security
security holders
holders to
to tender
tender securities
securities to
to itit at
at aa price
price to
to be specified by the
than at
at a
price specified by the bidder. Securities
beginning with
with those
specified, until
until the
Securities are
are accepted,
accepted, beginning
those for
for which
which the
the lowest
lowest price
price has
has been specified,
the bidder
bidder has
has
purchased the desired
desired number
number of securities.”
24 See
24
SeeRelease
Release
34-23421
11, 1986)
No.No.
34-23421
(July(July
11, 1986)
at noteat
64.

note 64.
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in
discretion to
in the tender offer.
offer. In
Inthis
thisregard,
regard,the
theStaff
Staffappeared
appearedto
tobe
be concerned
concerned that
that an issuer would have discretion
select
number from
from within
within that
select aa number
thatrange
rangethat
thatmight
mightbe
bepurchased
purchasedin
inthe
thetender
tenderoffer.25
offer.25
More
More recently,
recently, in
in aa recent no-action
no-action letter
letterto
toAlliance
AllianceSemiconductor
SemiconductorCorporation,26
Corporation,26 the
the Staff
Staff considered
considered a
modified
total number
modified Dutch
Dutchauction
auctiontender
tenderoffer
offerwhere
wherethe
theissuer
issuer suggested
suggested that the total
number of
of securities
securities may
may be
disclosed in
in terms of the maximum
maximum number
numberthat
thatcan
canbe
be purchased,
purchased, subject
subject to
to the
the number
number of
of shares
shares tendered and
at which
which price
are tendered.
tendered. In
price those
those shares
shares are
In the
the proposed
proposed tender
tender offer,
offer, the
the Offer
Offerto
toPurchase
Purchase was to state that the
maximum
maximum number
numberof
ofshares
shares was 10,909,090, and that ifif the
the offer
offer was
was fully
fully subscribed,
subscribed, the
the issuer would buy an
amount
between10,000,000
10,000,000 and 10,909,090, with
with exact
number dependent on the terms of the offer,
amount of shares
shares between
exact number
not a decision on
on the
the part
part of the issuer.
issuer. As aa result
result of
of this
this structure, the amount that
that would
would be
be purchased in the
tender offer
determined as aa function
function of the prices at which shares are
are validly
validly tendered and the
the number
number of
offer was determined
shares
tendered. Alliance Semiconductor argued
argued that
that Rule
Rule 13e-3(f)(1)(ii)
13e-3(f)(1)(ii) would
would not
not require extending the offer for
shares tendered.
10 days
days after
after the
the purchase
purchase price
price –- and
exact number
number of shares
shares to
to be
bepurchased
purchased–- was
was determined,
determined, and that
and hence exact
the disclosure of the range
range of
of shares
sharespresented
presentedwould
wouldsatisfy
satisfythe
therequirement
requirementofof Item
Item 1004(a)(1)(i) of Regulation
M-A
“total number
M-A to
to disclose
disclose the “total
number and
and class
class of securities.”

In
In providing
providingits
itsresponse
response that
thatno
no Enforcement
Enforcementaction
actionwould
wouldbe
berecommended
recommended ififthe
theoffer
offerwas
was conducted
conducted as
as
described
in the
the letter,
letter, the
the Staff
Staff particularly
particularly noted that:
that:
described in

•• The
total
number
and
dollar
value
ofof
securities
The
total
number
and
dollar
value
securitiesbeing
beingsought
soughtininthe
theoffer
offerisisdisclosed
disclosed in
in the
the offer materials
as
required by
by Item
Item 1004(a)(1)(i)
1004(a)(1)(i) of Regulation M-A;
M-A;
as required
•• The
maximum
number
of shares
that
may
bebe
purchased
The
maximum
number
of shares
that
may
purchasedininthe
theoffer
offerisisstated
statedon
onthe
thecover
coverpage
page of the offer
to purchase;

•• The
offer
to to
purchase
discloses
if the offer is fully
fully subscribed;
The
offer
purchase
disclosesthe
therange
rangeofofshares
shares that
that will
willbe
be purchased
purchased if
and
•• The
exact
number
of of
shares
toto
bebepurchased
The
exact
number
shares
purchasedininthe
theoffer
offerwill
willbebebased
basedon
onthe
thepurchase
purchase price
price established
established by
the shareholders determined in
with the terms
disclosed in
in the offer to
in accordance
accordance with
terms of
of the offer
offer as
as disclosed
purchase.

D. Concerns
Concerns with
with“Creeping”
“Creeping”Tender
TenderOffers
Offersand
andPurchases
Purchases Outside of the Offer
In
of securities
securities in
in the
the market
market or through
through negotiated
In certain
certain circumstances,
circumstances, purchases
purchases of
negotiated transactions
transactions could
could be
be
deemed
to
constitute
a
tender
offer
that
is
not
in
compliance
with
the
rules
described
above.
Further,
deemed to constitute tender offer
in compliance with the rules described above. Further, when
when a
tender offer
market or
offer commences around the time of open market
or negotiated
negotiated purchases, security holders could
potentially
potentially object
object to
to the
the terms
terms of
of the
the transactions outside of the tender offer.
Courts that
the issue
issue of
of tender
tender offer
offer “integration”
“integration” have
that have
have addressed
addressed the
havetaken
takendisparate
disparateapproaches.
approaches.Most
Mostcases
cases
have
arisen in
in connection
connection with
with claims of
of violations
violations of the “best price”
price” and “all
“all holders” provisions applicable to
have arisen
tender offers, or violations
violations of the prohibitions
have strictly
strictly
prohibitionson
onpurchases
purchases outside of a tender offer. Some
Some courts have
construed the time frame of the tender offer to start with
with public
with
public announcement
announcement or
or commencement
commencement and end with
withdrawal
determining whether
withdrawal or
or termination,
termination,while
whileothers
othershave
haveadopted
adopted an
an approach of determining
whether the
the questioned
transaction
integral part of the tender offer.
transaction was an integral
offer. More
Morespecifically,
specifically,several
several courts
courts have
have held that
that share
share
purchases
by the
the acquiror
acquiror made in advance
of aa tender
tender offer
offer are not
not improper,
improper, because
purchases by
advance of
because the tender offer rules are
only
only applicable
applicable upon
uponannouncement
announcementor
orcommencement
commencementofofthe
thetender
tenderoffer.27
offer.27 Some
Some courts,
courts, however,
however, have
have taken a

25
25 See
SeeSEC
SECNo-Action
No-ActionLetter,
Letter,Tektronix,
Tektronix, Inc.
No-Action Letter,
Inc. (June
(June 19,
19, 1987); SEC
SEC No-Action
Letter,Janet
JanetS.
S. Thiele
Thiele(Dec.
(Dec. 21,
21, 1987).
26
26SEC
SECNo-Action
No-ActionLetter,
Letter,Alliance
Alliance Semiconductor
Semiconductor Corp.
Corp. (Sept.
(Sept. 22,
22, 2006).
2006).
27
27See,
See,e.g.,
e.g.,
Lerrov.v.Quaker
QuakerOats
OatsCo.,
Co.,84
84F.3d
F.3d239,
239,257
257(7th
(7thCir.
Cir.1996);
1996);Kahn
Kahnv.
v.Virginia
Virginia Retirement
(4th Cir. 1993);
Lerro
RetirementSys.,13
Sys.,13F.3d
F.3d110,
110, 113
113 (4th
Heine
Heine v.
v. The
The Signal
Signal Companies,
Companies,Inc.,
Inc.,1977
1977 US
US Dist.
Dist.LEXIS
LEXIS17071
17071 (S.D.NY
(S.D.NY 1977).
1977).
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broader view in interpreting
interpreting whether
whethertransactions
transactionsoccurring
occurringbefore
beforeor
orafter
afterthe
theprecise
precise technical
technical commencement
and termination
termination or
orwithdrawal
withdrawalofofthe
thetender
tenderoffer
offerwere
wereconsidered
consideredpart
partofofthe
thetender
tenderoffer.28
offer.28
Issuers must carefully
carefully structure
structure any
any ongoing
ongoing market
marketpurchases
purchases or
or negotiated
negotiated acquisitions
acquisitionsof
ofsecurities
securitiesso
so as
as to
comply with
and 14e-5.
14e-5. In
In this regard, it
it
with the
the prohibitions
prohibitionson
onpurchases
purchases outside
outside of
of the
the tender
tender offer
offer in
in Rules
Rules 13e-4
13e-4 and
is often important
from
importanttotoanalyze
analyzewhether
whetherthe
thetargeted
targetedsecurities
securitiesininthe
theoutside
outsidepurchases
purchasesare
areof
ofaa separate
separate class from
the class
class of
of securities
securitiesthat
that are
arethe
thesubject
subjectof
ofaatender
tenderoffer.
offer. The
The term
term “class”
“class” is
is not
not defined
defined specifically
specifically for the
purposes of Rule 13e-4
13e-4 and
and Regulation
Regulation 14E,
14E, however
however the
the term
term has
has been
beendefined
defined for
for other
other purposes under the
Exchange
Act. In
Act, the
the term
term “class” is
is defined
defined to
to include
include “all
“all securities of an
Exchange Act.
In Section
Section 12(g)(5) of the Exchange
Exchange Act,
issuer which are
are of
of substantially
substantially similar
similar character and the
the holders
holders of
of which
which enjoy
enjoy substantially
substantially similar
similar rights and
privileges.” Further,
regarding the
the determination
determination of whether different
Further,the
theSEC
SEC has
has provided guidance regarding
different series
series of
preferred
“class” for
for the purposes of Rule 144A,
144A, stating
stating that
that the test under
under Rule 144A to
preferred stock
stock are the same “class”
determine
under Section 12(g)(5) of the
determine whether
whethersecurities
securitieswould
wouldbe
beofofthe
thesame
sameclass
class would
wouldbe
be the
the same
same test as under
Exchange Act and would be interpreted
interpreted in
inthe
thesame
samemanner.29
manner.29

E. Regulation
Regulation M
While
non-convertible debt
While Regulation
Regulation M
M does
does not apply to investment
investment grade non-convertible
debt securities, itit does
does apply to equity
securities, non-investment
non-investment grade
grade debt and convertible
convertible debt.
debt. An
Anissuer
issuerthat
thatengages
engages in a tender offer must
must ensure
that itit complies
makes itit unlawful
unlawful for
or its affiliates
complies with
with Regulation
Regulation M.
M. Rule
Rule 102 under Regulation M makes
for an issuer or
“to
covered security
security during
during the
“to bid
bid for,
for,purchase,
purchase, or
or attempt
attempt to
to induce
induce any
any person
person to
to bid
bid for
for or
orpurchase,
purchase, a covered
applicable restricted
restricted period.”
period.” This
This prohibition
prohibitionisisintended
intendedto
toprevent
prevent an
an issuer from manipulating
manipulating the
the price of its
securities when the issuer is
is about
about to
to commence
commenceor
orisisengaged
engagedininaadistribution.
distribution. IfIfdebt
debtbeing
being exchanged
exchanged in an
exchange
offer is
is convertible
convertible into
into the
exchange offer
the issuer’s equity securities, under
under certain
certain circumstances,
circumstances, repurchases
repurchases of
convertible debt securities could be
be deemed
deemedaaforced
forcedconversion
conversionand,
and,therefore,
therefore,a a“distribution”
“distribution” of
of the
the underlying
underlying
equity security for
for Regulation
Regulation M
M purposes.
purposes.

F. Special
Special rules for
for European
European Tenders
It
casethat
that the
the holders
holders of
of an
an issuer’s
issuer’sdebt
debtsecurities
securitiesare
arelocated
locatedininforeign
foreignjurisdictions.
jurisdictions. For instance, if
It may
may be
be the case
an issuer sold its
its securities pursuant to Rule 144A in the United
United States
States and pursuant to
to Regulation
Regulation S
S outside the
United
issue and
and sell
selltheir
their debt
debt securities
securitiespursuant
pursuant to
to Euro
Euro medium-term
medium-term note
United States.
States. Many
Many frequent
frequent debt
debt issuers
issuers issue
programs or market and sell U.S.
U.S. registered
registeredsecurities
securitiesinto
intothe
theEuropean
EuropeanUnion
Union(“EU”)
(“EU”) or
or other
other foreign
jurisdictions.
jurisdictions.For
Forthese
thesetenders,
tenders,an
anissuer
issuer must
mustnot
notonly
onlyfocus
focuson
onthe
the various
various considerations
considerationsdescribed
described above,
above, but
also must be
be cautious
cautious that
that its
its tender does
does not
not violate
violate any
any rules
rules in
in the
the home
home country
country of its security holders.

In
concerned. First,
First, The Market
Market Abuse Directive
Directive
In the
the EU,
EU, there
there are two directives
directives about
about which
which an
an issuer should
should be concerned.
(“MAD”).
MAD is intended
intended to
to prevent
prevent abuses
abusesrelating
relatingtotoinsider
insidertrading.
trading. Similar
Similar to
(“MAD”).As
Asits
itsname
namesuggests,
suggests, MAD
Regulation FD,
FD, MAD
MAD requires
requires that
that an
an issuer
issuerannounce
announcewithout
withoutdelay
delayinformation
informationdirectly
directly concerning
concerningit.
it. MAD
applies to financial instruments
instruments admitted
admitted to
to trading
tradingon
onaa regulated
regulated market
market or
or for
for which
which aa request for admission to
trading
been made.
made. The statute
statute is
is intended
intended to
to address
addressinsider
insider dealing,
dealing,market
market manipulation
manipulation and the
trading has
has been
dissemination of false
false or
or misleading
misleading information.
information. Under
similar to
UnderMAD,
MAD,an
an issuer
issuer should perform
perform an
an analysis
analysis similar
that under
- isis the
non-public information.
under Regulation FD –
the insider
insiderin
inpossession
possession of material non-public
information.InInthe
thecase
case of
of aa debt
tender,
tender, the
the terms
terms of
of the
the transaction
transactionlikely
likelywas
wasannounced,
announced,so
soan
anissuer
issuerneed
need only
onlyconsider
considerwhether
whetherititpossesses
possesses
other information
informationthat
thatmay
maybe
be considered material.

In
issuer need
needalso
alsobe
bemindful
mindfulofofanti
antitakeover
takeoverrestrictions
restrictionscontained
containedininDirective
Directive2004/25/EC.
2004/25/EC. This
In the EU, an issuer
directive
all or
directive pertains
pertains to
totakeover
takeover bids
bids for
forthe
thesecurities
securitiesof
ofissuers
issuers governed
governed by
by the
the laws of a member state, where all

28 See,
See,
e.g.,
Millionerrors
Investment
ClubElectric
v. General
Electric
Co.
PLC,
2000
Lexis
4803Perera
(W.D.v.Pa.
28
e.g.,
Millionerrors
Investment
Club v. General
Co. PLC,
2000 Dist.
Lexis
4803
(W.D.Dist.
Pa. Mar.
21, 2000);
Chiron
Corporation,
1996
Dist.
Corporation,
1996US
US
Dist. Lexis
Lexis
22503 (ND.
(ND.Cal.
Cal. May
May 8,
8, 1996);
1996); Field
Fieldv.
v.Trump,
Trump,850
850F.2d
F.2d938
938(2d
(2dCir.
Cir.1988),
1988),cert.
cert.denied,
denied,109
109S.S.Ct.
Ct.1122
1122
Mar.
21, 2000);
Perera
v. 22503
Chiron
(1989).

29
29Release
Release
33-6862
(Apr.
23,
No.No.
33-6862
(Apr.
23, 1990).
1990).
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some
of the
the securities
securities are
areadmitted
admitted to
to trading
trading on aa regulated
regulated market.
market. A takeover bid means aa public
public offer
offer (other
some of
than by the offeree issuer itself)
itself) is made to the holders of securities to acquire all or some of
of the
the securities
securities with
with the
objective of acquiring control. Though
Thoughnot
notdirectly
directlyapplicable,
applicable,the
thedirective
directiveprovides
providesguidance
guidance that
that an
an issuer
should follow in
in conducting
conducting a tender for its own securities. In
In particular,
particular,all
allholders
holdersmust
mustbe
be treated
treated equally
equally and
must have
sufficient time and information
information to
have sufficient
toenable
enable them
them to
to reach
reach an informed decision.
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Because
thegenerality
generalityof
ofthis
thisupdate,
update,the
theinformation
information provided
provided herein may not be
be applicable
applicable in
in all situations and should
Because ofofthe
not be acted
acted upon
uponwithout
without specific
specific legal
legal advice
advice based
basedon
onparticular
particular situations.
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