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News Bulletin
Bulletin

May 4, 2009

TALF Update
TALF Update

On May 1, 2009
2009 the Federal Reserve
Reserve Board
Board (Federal
(Federal Reserve)
Reserve)announced
announcedupdated
updatedterms
termsand
andconditions
conditions for
for the
Term Asset-Backed
SecuritiesLoan
LoanFacility,
Facility,or
or TALF,
TALF, aajoint
joint program
program with
with the U.S. Treasury Department
Department
Asset-Backed Securities
(Treasury) to
ABS. The updated terms
to provide
provide low-cost
low-cost funding
fundingto
topurchasers
purchasersof
ofasset-backed
asset-backed securities, or ABS.
include the following:
following:

•• Commercial
Mortgage-Backed
Securities
Commercial
Mortgage-Backed
Securities(CMBS)
(CMBS)issued
issuedafter
afterJanuary
January1,
1, 2009
2009 will
willbe
be eligible
eligible for
for aa new
series
of monthly
monthly auctions beginning in late June;
series of

••

5-year TALF loans will
will be
for CMBS
be available from
from the
the Federal
Federal Reserve
Reserve Bank of New York (New York Fed) for
and for ABS backed
backed by
bystudent
student loans
loansand
andloans
loansguaranteed
guaranteedby
bythe
theSmall
SmallBusiness
BusinessAdministration
Administration ―
? an
extension of the program’s currently
currently available
available 3-year loans; and

•• ABS
backed
ABS
backedbybyinsurance
insurancepremium
premiumfinance
financeloans
loanswill
willbe
beeligible
eligiblefor
forTALF
TALFbeginning
beginning in
in the
the June
June auction.
On March 23, 2009, Treasury announced
announced details
details of
of the
the Public-Private
Public-Private Investment
Investment Program, or PPIP.
PPIP. Under
Under PPIP,
Treasury and private investors will
will enter
enter into
intopartnerships
partnershipsto
topurchase
purchase troubled
troubledmortgage-backed
mortgage-backed securities
securities (also
known as
“toxic” or “legacy” securities)
securities) from
from financial
financial institutions.
institutions. Debt
as “toxic”
Debtfinancing
financingfor
forPPIP
PPIPpurchases
purchases of troubled
mortgage-backed securities
securities will
will be available through an extension of TALF, called Legacy
LegacyTALF.
TALF. Terms of the
Legacy
TALF program
program have
havenot
not been
beenreleased,
released,but
butthe
theinformation
information provided
provided for
for CMBS
CMBS provides
provides some
someinformation
information
Legacy TALF
into
with mortgage-backed
into how
how the
the New
New York
York Fed
Fed will
willevaluate
evaluate risks
risks associated
associated with
mortgage-backed securities.
Below, we
we discuss
discussthe
therecently
recentlyannounced
announcedupdated
updatedterms
termsand
andprovide
provideaabrief
briefdescription
description of
of the
the TALF
TALF program.
program.
For a more detailed overview of TALF, please
seeour
ourClient
ClientAlert
Alert TALF:
TALF: Can
Can Wall
Wall Street Help
Help Main
Main Street?.
please see
Street?.
Detailed program
program information
informationon
onthe
theTALF
TALFisisregularly
regularlyupdated
updatedby
bythe
theNew
NewYork
YorkFed
Fed on
on its
its dedicated
dedicated website,
available at
at www.newyorkfed.org/markets/talf.html.
www.newyorkfed.org/markets/talf.html. TALF
TALFisispart
partofofthe
theTreasury’s
Treasury’sTARP
TARPand
and is
is modeled
modeled after
other programs launched by the Federal Reserve
Reserveto
tofacilitate
facilitate resumption
resumption of more normalized extensions of credit
credit
and economic activity.
activity. Please
our coverage
coverageof
ofthese
thesecoordinated
coordinatedefforts
effortsand
andthe
thecurrent
current financial
financial crisis at
Please see
see our
Financial
Financial Crisis
Crisis Legal
Legal Updates and News.

Background
In
In the
the third
thirdquarter
quarterofof2008,
2008,securitization
securitizationfunding
fundingfor
forconsumer
consumerand
andsmall
smallbusiness
businessloans
loansbecame
became unavailable.
The TALF is designed
designed to
to promote
promote normalized
normalized originations
originations of
loans by
by providing
providing
of consumer
consumer and small
small business loans
low-risk
low-risk funding
fundingfor
forABS
ABS investors,
investors, restarting
restarting the
the securitization
securitizationmarkets
marketsfor
forthese
these products.
products. The
Thelist
listof
ofassets
assets
underlying
expanded, including
including recent inclusion
inclusion of
underlying the
the ABS
ABS eligible for financing
financing with
withTALF
TALFloans
loanshas
has been expanded,
mortgage servicing advances.
will evaluate an asset
asset class
classfor
foraddition
addition to the program
program based
advances. The
The Federal Reserve
Reserve will
based
on its potential
potential for
need to
to minimize
minimize additional risk
for macroeconomic
macroeconomic impact and the need
risk to
to the government.
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The New York
York Fed
Fed is
is authorized
authorized to
to make
makeup
upto
to $200
$200 billion
billion of
of non-recourse
non-recourse loans
loans to
to eligible
eligible borrowers
borrowers secured
secured by
eligible
increase of
of up
up to
to $1
$1 trillion
trillion as
eligible ABS (subject to an increase
as described above). The
The ABS
ABS will
will be
be pledged
pledged as collateral
for
York Fed’s
Fed’scustodian.
custodian. If
If a borrower
borrower fails
will be
for the loans and held at the New York
fails to
to repay
repay its
its loan,
loan, the
the ABS will
transferred
to be
be established
establishedby
bythe
theNew
NewYork
YorkFed.
Fed. Treasury
Treasury will
will purchase up
transferred to
to aa special purpose vehicle (SPV) to
to $20 billion
SPV; the
thesubordinated
subordinateddebt
debtwill
will absorb
absorbthe
thefirst
first$20
$20 billion
billion of
billionin
insubordinated
subordinateddebt
debtissued
issued by the SPV;
losses
atthe
theSPV.
SPV. The
Thesubordinated
subordinated debt
debt purchased
purchasedby
bythe
theTreasury
Treasurywould
wouldincrease
increaseininproportion
proportion to the
losses at
aggregate
loansmade
madeby
bythe
theNew
NewYork
YorkFed,
Fed,up
uptotoa amaximum
maximumofof$100
$100billion.
billion. Any residual income from
aggregate loans
from the
the SPV
SPV
will
after repayment of each
of their
their loans.
will be
be shared
shared by the New York Fed and Treasury, after
each of

Recent Announcements
Announcements
Commercial Mortgage-Backed
Mortgage-Backed Securities
TALF loans will
will be
through a new series
series of
of monthly
monthly
be made available to eligible borrowers
borrowers for
for the
the purchase
purchase of CMBS through
auctions beginning in
in late June.

••

CMBS terms:
terms:

?
holders
toto
payments
principal-only)
 Entitle
Entitle
holders
paymentsofofprincipal
principaland
andinterest
interest(that
(thatis,
is, not
not be
be interest-only or principal-only)
?
interest
atat
a apass-through
underlying
 Bear
Bear
interest
pass-throughrate
ratethat
thatisisfixed
fixedororbased
basedon
onthe
theweighted
weightedaverage
average of the underlying
fixed mortgage rates

?
notnot
bebe
junior
to to
other
securities
claims
 Must
Must
junior
other
securitieswith
with
claimsononthe
thesame
samepool
poolof
ofcommercial
commercial loans
loans

••

Issuer may not be an
an agency
agencyor
orinstrumentality
instrumentality of
of the
the United
UnitedStates
States or
or a government sponsored enterprise

••

Underlying
must have
have the
the following
following characteristics:
Underlying assets
assets must

?
first-priority
mortgage
 Fully-funded,
Fully-funded,
first-priority
mortgageloans
loansthat
thatare
arecurrent
current in
in payment
payment
?
oror
other
ownership
 Participation
Participation
other
ownershipinterests
interestswill
willbebeeligible
eligibleif,if,following
followingaaloan
loandefault,
default, the
the ownership
interest is senior to or pari
pari passu
with all
loan in
in right of payment of
passu with
all other
other interests
interests in
in the
the same
same loan
principal
principal and interest
?
loans
 Mortgage
Mortgage
loansmust
mustbe
befixed-rate
fixed-rateloans
loansand
andno
no loan
loan may
may provide for interest-only
interest-only payments during
the remaining term
term of the loan
?
 Secured
Securedbybyincome-generating
income-generatingcommercial
commercialproperties
propertieslocated
located in
inthe
the United
UnitedStates
States

?
 Originated
Originatedon
onororafter
afterJuly
July1,
1, 2008
?
must
bebe
recent
and
based
 Underwriting
Underwriting
must
recent
and
basedon
onin-place,
in-place,stabilized
stabilizedand
and recurring
recurring net
net operating
operating income
and current property
property appraisals
?
not
bebe
CMBS,
 May
May
not
CMBS,other
othersecurities,
securities,interest
interestrate
rateswap
swap or
or cap
cap instruments
instruments or
or other
other hedging
instruments
?
bebe
a pool
asastotoloan
 Must
Must
a pooldiversified
diversified
loansize,
size,geography,
geography, property
property type,
type, borrower
borrower sponsorship
sponsorship and other
characteristics, unless otherwise approved by the New York Fed

?
toto
rejection
from
the
pool
bybythe
 Subject
Subject
rejection
from
the
pool
theNew
NewYork
YorkFed
Fedprior
priortotoissuance
issuanceof
ofthe
the CMBS
CMBS

••

Pooling and servicing or other agreements
agreements must
must include
include certain
certain provisions:
provisions:

?
rata
distributions
ofof
principal
toto
allall
time
tranched
distribution priority
 Pro
Pro
rata
distributions
principal
time
tranchedclasses
classes in
in the
the same
same distribution
priority once
once
credit
result of both actual realized losses
and appraisal
appraisal reduction
reduction
credit support
supportisis reduced
reduced to
to zero
zero as a result
losses and
amounts
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?
may
not
bebe
held
byby
a asubordinate
class
 Servicing
Servicing
may
not
held
subordinate
classonce
oncethat
thatclass
classisisreduced
reducedto
toless
less than
than 25% of its
initial
and appraisal
appraisal reduction
reduction amounts
initialprincipal
principalbalance
balanceas
asaa result
result of
of both
bothactual
actual realized
realized losses
losses and

?
post-securitization
appraisal
will
bebe
recognized
 AA
post-securitization
appraisal
will
recognizedunder
underthe
theagreement
agreementonly
onlyififrequested
requested by
by the
servicer or the trustee

?
mortgage
 The
The
mortgageloan
loanseller
sellermust
mustrepresent
representthat
thatimprovements
improvements on
on the
the property
property complied
complied with
with law
law at the
time of origination
•• CMBS
must
bebe
rated
the
CMBS
must
ratedinin
thehighest
highestrating
ratingcategory
categoryby
byaayet-to-be-determined
yet-to-be-determined number
number of
of CMBS-TALF
CMBS-TALF
rating agencies,
and not
not be
be rated
rated below
below the
the highest
highest rating
rating category by aa CMBS-TALF
CMBS-TALF rating
rating
approved rating
agencies, and
agency
The haircut
haircut for
less will
will be 15%.
15%. For every additional
additional year
life
for CMBS
CMBS with
withaverage
average lives of five
five years or less
year of
of average
average life
over five years, the
the haircut
haircut will
point not
10 years
yearsand
andaa20%
20%haircut.
haircut. Threewillincrease
increase by
by one percentage point
not to
to exceed
exceed 10
year loans
loans will
will be available with
with an anticipated
anticipated interest
interest rate
rate of
of 100
100 basis
basis points
points over the three-year LIBOR
LIBOR swap
swap
rate and five-year loans will
will be available with
with an anticipated
points over the five-year
anticipated interest
interest rate
rate of
of 100
100 basis
basis points
LIBOR
LIBOR swap rate.

The TALF borrower must
not to exercise
exerciseor
or refrain
refrain from exercising any voting,
voting, consent
consent or
or waiver
waiver rights
rights
must agree not
under
without the
under the CMBS without
the consent
consent of
of the
the New York
York Fed.

While
Fed has
hasposted
postedsummary
summaryeligibility
eligibility information
information for
additional details will
While the New York Fed
for the
the CMBS,
CMBS, additional
willbe
be made
available over the next several
several weeks.
weeks. For example, the
the New
New York
York Fed
Fed has
hasnot
not yet
yetidentified
identified rating
rating agencies
for the
agencies for
1
program.1
Credit
rating
agencies
received
criticism
for
their
role
in
the
mortgage
crisis,
including
allegations
of
program.
rating agencies received criticism for their
in
including
issuing and maintaining
maintaining ratings
securities without
without sufficient
sufficient diligence or ongoing
ratings on
on mortgage-backed securities
monitoring.
example, by
byconditioning
conditioning TALF
TALF eligibility
eligibility on
monitoring. Ongoing
Ongoingreliance
relianceon
on rating
ratingagencies,
agencies, for example,
on receipt of
ratings
been criticized.
criticized. The
ratings by two
two of
of the
the three
three largest
largest credit
credit rating
ratingagencies,
agencies, has also been
The New
New York
York Fed
Fed announced
that
that itit is
is reviewing
reviewingthe
theratings
ratingsmethodology
methodologyfor
forCMBS
CMBSby
byeach
eachrating
ratingagency
agencyinterested
interestedbeing
beingnamed
namedas
as an
an NRSRO
NRSRO
for
for the CMBS TALF program.
Insurance
Insurance Premium
Premium Finance
Finance Loan
Loan ABS
ABS
The Federal Reserve
Reserve expanded
expandedthe
thetypes
typesof
ofABS
ABScollateral
collateral eligible
eligible for
for a June
June TALF loan to include
include ABS
ABS backed by
insurance premium
premium finance loans.
loans. Eligibility
Eligibility requirements
requirementsare
are as
as follows:

•• If the
ABS
is issued
byby
a arevolving
(1)(1)the
If the
ABS
is issued
revolvingorormaster
mastertrust,
trust,either
either
thenew
newABS
ABSmust
mustbe
beissued
issued to refinance
maturing
maturing ABS
ABS or (2)
(2) all
all or
or substantially
substantially all
all(95%)
(95%) of
of the
the underlying
underlyingloans
loans must
mustbe
be issued
issued on or after
January 1,
2009;
1, 2009;

•• The
average
ofof
the
The
averagelife
life
theABS
ABSmust
mustbe
befive
fiveyears
years or
or less;
less;

•• The
ABS
issuer
The
ABS
issuermust
mustacquire
acquireownership
ownershipofofthe
theentire
entirefinance
financeloan,
loan, participation
participationor
orbeneficial
beneficialinterests
interests are
are
not eligible; and

•• Deferred
payment
obligations
acquired
Deferred
payment
obligations
acquiredfrom
frominsurance
insurancecompanies
companies will
willnot
notbe
be eligible.
The haircut
haircut for
for premium
premiumfinance
financeloan-backed
loan-backedABS
ABSwill
willbe
be5%
5%for
foran
anABS
ABS with
withaaweighted
weightedaverage
average life
life of
of one
one year
or less.
additional year
life, the haircut
haircut will
for a
less. For
For each
each additional
year of
of weighted
weighted average
average life,
willincrease
increase by
by one
one percent, up to
to 9% for
weighted average
life of five years.
years. Interest
average life
Interestrates
rateson
onthe
theloans
loans will
willbe
bethe
thesame
same as
as loans for
for consumer-backed
consumer-backed ABS.
ABS.
The floating rate loan rate is 1-month LIBOR
points
LIBOR plus
plus 100 basis points. The
The fixed
fixed rate
rate loan
loan rate
rate is
is 100 basis points
11TALF
TALFcurrently
currently requires
requires that
that eligible ABS
ABS be
berated
ratedin
in the
the highest
highest ratings
ratings category
categoryby
bytwo
twoor
ormore
moremajor
major nationally
nationally recognized
recognized statistical
statistical rating
organizations (each, an NRSRO),
NRSRO), and
and not
not have
haveaarating
rating below
below the
the highest
highestcategory
categoryby
byaamajor
majorNRSRO.
NRSRO.“Major”
“Major” NRSROs
include Standard &
NRSROs include
Poor’s, Moody’s Investors Service and
and Fitch
Fitch Ratings.
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over (1) the 1-year
1-year LIBOR
LIBOR swap rate
rate for ABS with
with an average weighted
weighted life of less than one year, (2)
(2) the 2-year
LIBOR
years or
or (3)
(3) 3-year LIBOR swap
LIBOR swap
swap rate for
for ABS
ABS with
with an
an average
average weighted life
life of
of one
one year to less than 2 years
rate for
with an
weighted life
life of two or
for ABS with
an average
average weighted
or more
more years.
years.

Additional
prior to the June auction
Additionalinformation
informationwill
willbebemade
madeavailable
availableon
onthe
theNew
NewYork
YorkFed’s
Fed’s dedicated website prior
subscription
subscription date.
5-Year Loans

Currently
purchaseof
ofTALF-eligible
TALF-eligible ABS.
ABS. Beginning
Beginning with the June
Currently TALF
TALF offers
offers 3-year loans to finance the purchase
auctions, 5-year loans will
willbe
be made
made available
available for
forCMBS
CMBS and
and ABS
ABS backed by student loans and loans guaranteed by
the Small Business
BusinessAdministration.
Administration.
Borrowers with
excessinterest
interestthey
theyreceive.
receive. Currently,
Currently, interest payments
withaa 5-year
5-year loan
loan will
willhave
have aa cap on the excess
ABS are
areused
usedto
topay
paythe
theinterest
interestdue
dueon
onthe
theTALF
TALF loan,
loan, with
with any excess
excessreturned
returned to
to the
the borrower.
borrower.
received on the ABS
as interest
interest due on the TALF loan
For a 5-year loan, any interest above the amount payable to the New York Fed as
will be
will
be remitted
remitted to
to the
the borrower
borrower only
only up
up to
to the following
following amounts:
amounts: (1)
(1)25%
25% per annum of the haircut amount of
the loan for the first
of the
the haircut
haircut amount in year four and (3) 5% of
of the
the haircut
haircut amount of
first three
three years,
years, (2) 10%
10% of
the loan for
for the
the final
finalyear.
year. Interest
Interestininexcess
excessof
ofthe
thecap
cap will
willbe
beretained
retainedby
bythe
theNew
NewYork
YorkFed
Fed and
and used
used to reduce
principal amount
loan. This interest cap will
will directly
the principal
amount outstanding on the TALF loan.
directly and indirectly
indirectly reduce
reduce the risk
Fed, as
asthe
theoutstanding
outstanding TALF
TALF loan
loan will
will be
be amortized
amortized more
more quickly
quickly than the underlying
to the New York Fed,
underlying ABS
ABS and
have an
anincentive
incentive to
to replace
replaceTALF
TALFfinancing,
financing,particularly
particularly after the third
third year.
borrowers may have
year.

Federal Reserve
Reserveannounced
announcedthat
thatititisiscurrently
currently targeting
targeting up
up to
to $100
$100 billion
billion for
The Federal
forthe
the 5-year
5-year loans.
loans. We
Weassume
assume
that the
with the
that
the limitation
limitationon
on5-year
5-yearloans
loansreflects
reflectsthe
theFederal
FederalReserve’s
Reserve’s desire
desire to
to manage the risk associated
associated with
longer term
term loans.
loans. TALF
TALFloans
loansare
arenon-recourse
non-recourseand
andthe
theNew
NewYork
YorkFed’s
Fed’ssole
sole source
source of repayment
repayment is
is the
the ABS
ABS
pledged to
to secure
securethe
theTALF
TALFloan.
loan. In
In addition, terms for
TALF are
arestill
still being
being developed.
developed. It
It is widely
pledged
for the
the Legacy
Legacy TALF
expected that
that Legacy
LegacyTALF
TALFwill
will attract
attract more
more interest
interest than
than the
the current
current program, as
as only
only $6.4
$6.4 billion
billion of
expected
of TALF
TALF loans
extended in
in the
the March
March and
and April
April auctions.
were extended

Implementation
Implementation Considerations
Considerations
While
and potential
potential participants
participants anxiously
While observers and
anxiously await
await information
informationon
onLegacy
Legacy TALF,
TALF, ongoing
ongoing amendments to
the program reflect
keeninterest
interest in
in minimizing
minimizing risk
program that
that
reflect the
the New York Fed’s
Fed’s keen
riskand
anddeveloping
developing aa successful
successful program
responds to the needs
needsof
ofthe
thesecuritization
securitization market.
market. For
Forexample,
example, the
the TALF
TALF Frequently
FrequentlyAsked
Asked Questions
Questions were
recently updated to include a more
more detailed
detailed calculation
calculation for average
averagelife.
life. We believe
believe continued
continued fine
fine tuning
tuning of
program
demonstratesongoing
ongoing interest
interest by
by the
the market
market and
program terms
terms and
and expansion
expansion to
to less
less mainstream
mainstream asset
asset classes
classes demonstrates
the New York Fed’s
Fed’s commitment
commitment to the program’s success.
success. Detailed
Detailed eligibility
eligibility requirements
requirements for
forCMBS
CMBS and the
review of ratings methodologies prior
risk
prior to
toselecting
selecting credit
credit rating
ratingagencies
agencies reflect
reflect the
the New York
York Fed’s ongoing risk
management efforts.
efforts. These
potentially conflicting
These two potentially
conflictinginterests,
interests,expansion
expansion of
of the
the program
program to
to widest
widest possible
possible
cross-section
of the
the markets
markets and
and minimization
minimization of
cross-section of
of risk,
risk,may
may be
be most difficult
difficulttotobalance
balancein
inthe
theLegacy
Legacy TALF,
TALF, where,
to be most effective
effective for
for the broader
broader economy,
economy, the
the eligible
eligible collateral
collateral will
will be toxic.
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With
around the world,
world, Morrison
With more
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than 1000
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lawyers in
in 17
17 offices around
Morrison&&Foerster
Foerster offers
offers clients
clients comprehensive,
comprehensive, global
legal services
servicesin
inbusiness
businessand
andlitigation.
litigation. The firm
firm is
in finance, life
is distinguished
distinguishedby
by its
its unsurpassed
unsurpassed expertise in
sciences,
andtechnology,
technology,its
itslegendary
legendarylitigation
litigation skills,
skills, and an
an unrivaled
unrivaled reach across
acrossthe
thePacific
PacificRim,
Rim,particularly
particularly in
sciences, and
Japan and
and China.
China. For more
more information,
information, visit
visit www.mofo.com.
www.mofo.com.
©
© 2009
2009 Morrison
Morrison&&Foerster
Foerster LLP.
LLP. All
All rights
rightsreserved.
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Because
thegenerality
generalityof
ofthis
thisupdate,
update,the
theinformation
information provided
provided herein may not be
be applicable
applicable in
in all situations and should
Because ofofthe
not be acted
acted upon
uponwithout
without specific
specific legal
legal advice
advice based
basedon
onparticular
particular situations.
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