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Internet era.
has also
era.2
cans.
Franchising in the United
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Federal Trade
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and by a variety of state statutes. Filing of docusion
documents
the Federal
Federal Trade
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Commission is
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statutes
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specific to
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enforcelaws
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franchising that
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add to the provisions of federal
federal law.7
law.7 In
In addition,
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regulated by
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by other nations.
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Unlike securities
securities laws,
laws, franchise-related
franchise-related statutes
statutes are
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Unlike
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designed to
to be
be “Blue
"Blue Sky”
Sky" laws; instead
instead their
their purpose is
is to
to provide
provide prospective franchisees
franchiseeswith
with informainformapose
tion that
that can
can help them determine whether they should
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some states,
states, howpurchase aa particular
franchise.9 In some
purchase
particular franchise.9
ever,
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agreements and
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franchisors had
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use documents drafted
Originally, franchisors
according
the requirements
requirements of the
the Federal
Federal Trade
Trade
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to the
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Commission Disclosure
Disclosure Rule.14
Rule.14 This
different versions
versions of
of the
the franchise
franchise disclothat required different
sure document
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state disclosure
document to
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requirements. To allow
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Securities
Association (NASAA). The
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Commission issued a franchise disclosure
Federal Trade Commission
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immediately
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to
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One
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franchisees have
have
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is that
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Trade Commission
Commission has
has defined
defined what
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In addition,
addition, each
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royalty
they look
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for a way to
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payments. In
In some
some cases
cases they
quires
registration
has
its
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definition
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they may
terminate the
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contract. In
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more
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they believe
believe the
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in
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litigation involving
involvingthe
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Typically,
named in litigation
in New York, when the franan offer to buy is accepted
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this occurs when the franchisee is
is sued
sued for
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injuries to its
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domiciled in New
New York, or when the franchised
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personnel or
orfor
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or customers34
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will be operated
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in New York. An
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the
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International
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the deadline
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National Commerce
tronic Signatures
Signatures in
Commerce Act
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wishes to
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Oct. 11 implementation
implementation date, busi(E-SIGN) passing
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that the advertisement
advertisement first
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first be
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process
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to the
earlier.33
Opportunity Ventures
chising and Business
Business Opportunity
Ventures Trade
Trade ReguRegu-
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Ark. Code
Arkansas (Franchise Practices Act,
Code of
of1987,
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72, §§4-72-207),
4-72-207),California
California(Franchise
(FranchiseInvestTitle 4, Chap. 72,
Law, Cal. Corporations
Investment
CorporationsCode,
Code, Div.
Div.5,
5, Parts
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to 6,
6,
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andContracts
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Seller Assisted
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Cal. Civ.
Civ. Code,
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10-1-417),
Hawaii
(Franchise
Investment
§§
10-1-410
to
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358-E:8),
New York
York (General
(GeneralBusiness
BusinessLaw,
LawArt.
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11,§§11-303),
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1334,§§ 1334.01 to 1334.15 and
Code, Title 13,
(Motor Fuels,
BusinessLaw,
Law Art.
Art. 11-B,
(Motor
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Sales Act, Ok.
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Tax
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Fuel Franchise,
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47, Chap.
Chap.
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chise
Transactions,Or.
Or.Stat.,
Stat.,Title
Title50,
50,Chap
Chap650, §§ 650.005
§
chise
Transactions,
47-25-601
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Vermont (Service
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Station
25,
25,
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47-25-601
to
650.085),
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Island (Franchise
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Investment Act,
650,
§
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650.085),
Rhode
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and oil
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Vt.Stat.,
Stat., Title
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9, Chap.
Chap. 109,
109,
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Laws of
of R.I.,
R.I., 1956,
1956,Title
Title19,
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Chap.28.1, §§ 19-28.1-1
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Code of
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of
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Title
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§
to
19-28.1-34),
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and 46.2-1567)
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46.2, Chap.
46.2-1566 and
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Act, Code of Laws
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Sales
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S.C. 1976,
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39, Chap.
Chap. 57,
57,
Washington,
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Washington,
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Service
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for
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10,Chap
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1981,
Services,S.D.
S.D.Codified
Codifed Laws
Brand-Name Goods and Services,
10-222).
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Reg.
966 (August
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7.
Fed.
49,
966
24, 1979).
1979).
37-5A-1
PocketSupp.,
Supp.,Title
Title37,
37,Chap.
Chap.37-5A,
37-5A,§§
and 1971
1971 Pocket
8.
§ 37-5A-87 and Business
BusinessOpportunities,
Opportunities, S.D. Cod. Laws
to
Australia, Brazil,
8.
Australia,
Brazil, Canada
Canada (Alberta,
(Alberta, Ontario
Ontario and
andQuebec
Quebec
PocketSupp.,
Supp.,Chap.
Chap.37-25A,
37-25A,§§ 37-25A-1 to 37and 1989
1989 Pocket
provinces), China,
China, France,
France, Indonesia, Italy, Korea,
§
25A-54),
Tennessee(“Little
("Little FTC
FTC Act,”
Act," Tenn. Code, Title
Tennessee
Malaysia, Mexico,
Mexico, Romania,
Romania, Russia, Spain and the Euro47,
Chap. 18,
18,§§ 47-18-101 to 47-18-117), Texas (Business
47, Chap.
pean Union.
Opportunity Act,
§
Opportunity
Act,Business
Business &&Commerce
Commerce Code,
Code, Title
Title 4,
4,
9.
Trade Commission
Commission Interpretive
Interpretive Guides to Fran9.
Federal Trade
to 41.303),
41.303),Utah
Utah(“Little
("Little FTC
FTC Act,”
Act,"
41, §§ 41.001
Chap. 41,
41.001 to
Opportunity Ventures
chising and Business
Business Opportunity
Ventures Trade
Trade ReguReguUtah
Code
§
Utah
Code of
of1953
1953 and
and 1987
1987 Supp., Title
Title 13,
13, Chap.
Chap. 11,
11,
lation Rule,
(August 24,
lation
Rule,44
44 Fed.
Fed. Reg.
Reg. 49,
49, 966 (August
24, 1979).
1979).
13-11-1to
to13-11-23
13-11-23and
andBusiness
BusinessOpportunity
Opportunity DiscloDisclo§§
§ 13-11-1
10.
E.g., New
New York-N.Y
York—N.Y.
Comp.Codes
CodesR.R.&&Regs.
Regs. tit.
tit. 13,
13,
10. E.g.,
Comp.
Cum. Supp., Title
sure Act, Utah
Utah Code
Code 1953,
1953, 1989
1989 Cum.
Title 13,
13,
200.4
(hereinafter
§
200.4
(hereinafter
“N.Y.C.R.R.”).
13-15-1to
to 13-15-6),
13-15-6),Virginia
Virginia (Retail
(Retail Franchis15, §§ 13-15-1
Chap. 15,
"N.YC.R.R.").
11. E.g.,
13.1-557
1950,Title
Title13.1,
13.1,Chap.
Chap.8,8,§§ 13.1-557
§ Act,
ing
Act, Va.
Va. Code of 1950,
E.g., N.Y.
N.Y General Business
BusinessLaw,
Law Art. 33, §§ 685
685(here11.
and “Little
"Little FTC
§ 13.1-574
(here- "Gen.
to
13.1-574 and
FTC Act,"
Act,”Code
Codeofof1950,
1950,1987
1987 ReReinafter
inafter
“Gen. Bus.
Bus. Law");
Law”);13
13N.YC.R.R.
N.Y.C.R.R.200.6(a).
200.6(a).
placement Vol., Title 59.1,
59.1,Chap.
Chap.17,
17,§§ 59.1-196 to 59.112. Gen.
N.YC.R.R 200.6(i).
12.
Gen.Bus.
Bus. Law,
Law, Art.
Art.33,
33, §§ 685;13
685;13 N.Y.C.R.R
207
and Business
Business Opportunity
Opportunity Sales
§
207 and
Sales Act,
Act, Code
Code of
of1950,
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200.6(i).
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13.
E.g., Minnesota and North
North Dakota.
Dakota.
13. E.g.,
http://www.jdsupra.com/post/documentViewer.aspx?fid=2f825ae2-4c04-4803-98db-961d2c09a635
14. 16 C.F.R.
C.FR. pt.
14.
pt. 436.
436.
Franchising in England
15. 16 C.F.R.
C.FR. pt.
15.
pt. 436.
436.
16. E.g.,
16.
E.g., Indiana
Indianahas
has required
required its
its agent
agent to
to receive
receive service of
process
to be
be listed
listed in Item
and Minnesota
process to
Item 11 of
of the
the LJFOC
UFOC and
The
The franchising
franchising phenomenon
phenomenon isis not
not limited
limited to
has required
has
required that
that this
this information
information not be
be included
included in
in Item
United
States.
In
England,
for
example,
franthe
United
States.
In
example,
of the UFOC for any
made in
in
11 of
any sales
sales of franchises to be made
is
one
the
fastest
growing
sectors
the
chising
of
growing
sectors
of
for the
its state for
the same
same franchisor.
franchisor.
economy.
During
the
most
recent
reporting
year,
economy. During
recent reporting year,
17.
E.g., New
New York-13
York—13N.YC.R.R.
N.Y.C.R.R.§§200.4(a).
200.4(a).
17. E.g.,
the number
number of
of franchisees
franchisees in
in England
England rose
rose 17%
17% to
18.
E.g., New York-13
York—13N.YC.R.R.
N.Y.C.R.R.§§ 200.4(b),(c)-Franchisor,
200.4(b),(c)—Franchisor,
18. E.g.,
35,200, with
reaching 8.9
andAffiliates;
Affiliates; Business
Business Experience;
Experience;LitiLitiIts Predecessors
Predecessors and
35,200,
with yearly
yearly turnover reaching
8.9 billion
billion
Inigation; Bankruptcy;
Bankruptcy; Initial
InitialFranchise
FranchiseFee;
Fee; Other
Other Fees;
Fees; IniBritish pounds.
British
pounds. Approximately
Approximately317,000
317,000 people
people are
are
tial Investment;
tial
Investment; Restrictions
Restrictions on
on Sources
Sources of Products and
employed
in
franchising
in
England,
with
29.3%
employed
franchising
in
England,
with
29.3%
Services; Franchisee’s
Franchisee'sObligations;
Obligations; Financing;
Financing; FranServices;
of all retail trade in
in England
England being carried out by
chisor's Obligations;
chisor’s
Obligations; Territory;
Territory;Trademarks;
Trademarks; Patents,
Patents,
franchised
Copyrights and Proprietary Information; Obligation to
franchised businesses.'
businesses.1
Participate In The Actual Operation
Operation of
of the
the Franchise
Franchise
1.
Be Your
Your Own
Own Boss
Bossand
andCut
Cutthe
theRisks,
Risks,Birmingham
Birmingham
1.
Be
Business; Restrictions
Restrictions on What the
May Sell;
Business;
the Franchisee
Franchisee May
Sell;
Post
24, Philip
Post (09/27/00)
(09/27/00) p. 24,
Philip Williams.
Renewal, Termination, Transfer and Dispute Resolution;
List of Outlets; Financial
Public Figures; Earnings Claims; List
Statements; Contracts and
and Receipt.
Receipt.
19.
E.g., New
New York-13
York—13N.YC.R.R.
N.Y.C.R.R.§§200.4(c).
200.4(c).
19. E.g.,
The franchisor
franchisor gives significant
significant assistance
to the fran(2) The
assistance to
20. NASAA
NASAAguidelines
guidelinesadopted
adoptedon
onApril
April25,
25,1993.
1993.
20.
chisee
chiseein
in the
thelatter’s
latter's method
method of
of operation,
operation, including,
including, but
not limited
limitedto,
to,the
thefranchisee's
franchisee’s business
business organization,
21. E.g.,
E.g., New
NewYork-13
York—13N.YC.R.R.
N.Y.C.R.R.§§200.10.
200.10.
21.
management,
marketing
plan,
promotional
management,
marketing
plan,
promotional activities, or
22. E.g.,
E.g., Connecticut
Connecticut (Business
(Business Opportunity
22.
Opportunity Investment Act,
business affairs; Provided, however,
in
however, That
That assistance
assistance in
36b-61(6)) proproGen 'l Stat.,
Stat.,Title
Title36b,
36b,Chap.
Chap.672c, §§ 36b-61(6))
Conn. Gen’l
franchisee's
promotional
shall
not,
in
the
abthe
franchisee’s
promotional
activities
in
the
672c, a
§a copy of the trademark or service
vided
mark is
is filed
filed
vided
service mark
sence of
of assistance
assistancein
in other
other areas
areas of
of the franchisee’s
franchisee's
sence
with
franchise in
in
with the
the state
state prior
prior to
to an
an offer
offer or
or sale
sale of the franchise
method of
of operation,
operation, constitute
constitute significant
significantassistance;
assistance; or
the state.
(ii)(A)
A
person
(hereinafter
“franchisee”)
offers,
(ii)(A)
A
person
(hereinafter
"franchisee")
offers,
sells, or
23. E.g.,
E.g., New York-net
York—networth
worthofofatatleast
least$5
$5 million
million(Gen.
(Gen.
23.
distributes to any person other than a “franchisor”
"franchisor" (as
(as
Bus. Law,
Law, Art.
Art. 33,
33, §§ 684(2))
684(2))and
andan
anexemption
exemptionform
formis
Bus.
hereinafter defined),
defined), goods,
goods, commodities,
commodities, or
or services
services
is with
filed
with the
the Attorney
Attorney General
General prior to offering a franwhich
which are:
are:
chise for
for sale.
sale.
(1)
Supplied
by another person
(1)
Supplied
person (hereinafter
(hereinafter “franchisor”),
"franchisor"),
24. E.g.,
E.g., New
New York-Gen.
York—Gen.Bus.
Bus.Law
Law,Art.
Art.33,
33,§§684(3)(c)
684(3)(c) (with
24.
(with
or
additional
conditions).
additional conditions).
(2)
person (e.g.,
(e.g., aasupplier)
(2) Supplied
Supplied by a third
third person
supplier) with
with
25. E.g.,
E.g., New
New York-Gen.
York—Gen.Bus.
Bus.Law
Law,Art.
Art.33,
33,§§ 684(3)(d)
684(3)(d) (with
25.
(with
whom
directly or
or indirectly
indirectly required to
whom the
the franchisee
franchisee isis directly
additional
conditions).
additional conditions).
by another
another person
person (hereinafter
(hereinafter “franchisor”);
"franchisor");
do business
business by
26.
16 C.F.R.
C.FR. 436.2
436.2Definitions.
Definitions.
26. 16
or
As used
definitions shall
shall apply:
apply:
used in
in this
this part,
part, the
the following
following definitions
(3) Supplied
Supplied by a third
third person
supplier) with
with
(3)
person (e.g.,
(e.g., aasupplier)
whom
is directly
directly or
or indirectly advised to
(a) The
The term
term “franchise”
"franchise" means
any continuing
continuing commer(a)
means any
whom the
the franchisee
franchisee is
by another
another person
person(hereinafter
(hereinafter“franchisor”)
"franchisor")
cial relationship
relationship created
created by any arrangement or arrangedo business
business by
ments whereby:
with the
the franchisor;
franchisor;
where such
such third
third person
person isis affiliated
affliated with
and
(1) (i)(A) aa person (hereinafter "franchisee")
(1)(i)(A)
“franchisee”) offers,
offers, sells,
sells,
"franchisor" (as
or distributes to
to any
any person other than a “franchisor”
(as
(B) The franchisor:
hereinafter defined),
defined), goods,
goods, commodities,
commodities, or
or services
services
Securesfor
forthe
the franchisee
franchiseeretail
retail outlets
outlets or accounts
accounts for
for
(1) Secures
which
which are:
are:
said goods, commodities, or
or services;
services; or
Identified by
(1) Identified
by aa trademark,
trademark, service
service mark,
mark, trade
trade name,
name,
Securesfor
for the
the franchisee
franchiseelocations
locations or
or sites
sites for
for vend(2) Secures
advertising or
or other
other commercial
commercial symbol designating aning machines, rack displays, or any other product
productsales
sales
other person
person (hereinafter
(hereinafer “franchisor”);
"franchisor"); or
display used
display
used by
by the franchisee in the offering,
offering, sale,
sale, or dis(2) Indirectly
Indirectly or directly
(2)
directly required
required or
or advised
advised to
to meet
meet the
tribution
ofsaid
saidgoods,
goods, commodities,
commodities, or
or services;
services; or
tribution of
quality standards
quality
standards prescribed
prescribed by
by another
another person
person (here(3) Provides to the franchisee the
the services
services of a person able
inafter "franchisor")
“franchisor”)where
wherethe
thefranchisee
franchisee operates
operates under
the retail outlets, accounts, sites or locations reto secure
secure the
name using
using the trademark, service mark, trade
a name
trade name,
name,
ferred to in
in paragraphs
paragraphs (a)(1)(ii)(B)
(a)(1)(ii)(B) (1)
(1) and
and (2)
(2) of
of this
this secsecadvertising or
or other
other commercial
commercial symbol designating the
tion; and
franchisor; and
The franchisee
franchiseeisisrequired
required as
asaacondition
condition of
of obtaining
obtaining
(2) The
(B)(1) The
The franchisor
franchisor exerts
exerts or
or has
hasauthority
authority to exert a sig(B)(1)
or commencing the franchise operation to make a paynificant
nificant degree
degree of control over the franchisee's
franchisee’s method of
ment or a commitment to pay
pay to
to the
the franchisor, or to a
operation, including
but not
not limited
limitedto,
to,the
thefranchisee's
franchisee’s
including but
with the
the franchisor.
franchisor.
person affiliated with
business
organization, promotional
promotional activities,
business organization,
activities, managemanage(3) Exemptions. (not listed
listed here).
here).
ment, marketing plan
plan or
or business
business affairs; or
(4) Exclusions. (not listed
listed here).
here).
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28.
Bus.
28. New
NewYork-Gen.
York—Gen.
Bus.Law,
Law,Art.
Art.33,
33,§§683(1).
683(1).
27. E.g.,
E.g., New
New York-Gen.
York—Gen.Bus.
Bus.Law
Law,Art.
Art.33,
33,§§681:
681:
27.
http://www.jdsupra.com/post/documentViewer.aspx?fid=2f825ae2-4c04-4803-98db-961d2c09a635
"Franchise" means
3. “Franchise”
means a contract or agreement, either ex29. New
NewYork-Gen.
York—Gen.
Bus.Law,
Law,Art.
Art.33,
33,§§681(12).
681(12).
29.
Bus.
pressed
or implied,
implied, whether oral or written,
written, between two
pressed or
30.
E.g., New York (a
30. E.g.,
(a minimum
minimum of
of seven
sevendays
daysprior
priortotouse)—
use)or more persons by which:
13 N.Y.C.R.R.
N.YC.R.R. §§ 200.09.
13
A franchisee
franchisee is
is granted
granted the
the right
right to engage in the busi(a) A
200.09.
31.
E.g.,
New York
York (annually)-13
(annually)—13N.YC.R.R.
N.Y.C.R.R.§§200.08;
200.08; Mary31. E.g.,
New
Marvness
of offering,
offering, selling, or distributing
distributing goods
ness of
goods or
orservices
services
land
(quarterly)—Code
of
Md.
Regulations,
additional
(quarterly)-Code
of
Md.
Regulations,
under a marketing
marketing plan
plan or
or system
system prescribed
prescribed in
in substansubstanSubtitle 02,
02, Chap.
Chap.8,8,§§.02.02.08.14.
Title 02,
02, Subtitle
tial part
tial
part by
by aa franchisor,
franchisor, and
and the
the franchisee is required to
.02.02.08.14.
32. 16
pay, directly or
or indirectly,
indirectly,aa franchise
franchise fee,
fee, or
16 C.F.R.
C.FR. §§436.1(g).
32.
436.1(g).
franchisee is
is granted
granted the
the right
right to
(b) A franchisee
to engage
engage in the busi33.
E.g.,
NewYork
York (the
(the earlier
earlier of
of (a)
(a) the
the first
first personal
personal meetmeet33. E.g.,
New
ness of
goods or
orservices
services
ness
of offering,
offering, selling, or distributing
distributing goods
ing with
withthe
thefranchisee
franchisee to
to discuss
discuss the franchise or (b) ten
with the franchisor’s
franchisor's trademark,
substantially associated
associated with
business days before
before the
the franchisee
franchisee signs
signsany
anybinding
binding
service mark,
mark, trade name,
name, logotype,
logotype, advertising,
advertising, or other
service
agreements
N.Y.C.R.R. §
agreementsor
orpays
paysany
anymoney)—13
money)-13 N.YC.R.R.
commercial symbol
symbol designating
designating the
the franchisor
franchisor or
or its
its affiliaffili(c).
200.4
200.4(c).
ate, and
and the
the franchisee
franchiseeisisrequired
requiredto
topay,
pay,directly
directly or
or indiindiate,
34.
See
Walters
34. See Waltersv.v.Ramada
Ramada Franchise
Franchise Systems,
Systems, Inc.,
Inc., 2000
2000 Tex.
Tex.
franchise fee.
fee.AA franchise
franchiseunder
under this
this article shall
rectly, aa franchise
not include
include any
anyagreement,
agreement, contract,
contract, or
or franchise
franchise subject
subject
App. LEXIS
(Court of Appeals of
Fifth DisApp.
LEXIS 5673
5673 (Court
of Texas,
Texas, Fifth
to the provisions
provisions of
of article
article eleven-B
eleven-B of
of this
this chapter
chapter or
or secsectrict, Dallas
in which a franchisor was
trict,
Dallas August
August 24,
24, 2000)
2000) in
tion one hundred ninety-nine
ninety-nine of
of this
this chapter,
chapter, or any
denied summary
summary judgment
judgmentbecause
because itit retained
retained some
some conagreement or
or contract for the sale
of motor fuel.
agreement
sale of
trol over
trol
over the
the franchisee's
franchisee’s operations.
operations.
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New York
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New
York
Lawyer’s
Deskbook,
Second Edition
Written and edited by leading practitioners,
titioners,the
theNew
NewYork
YorkLawyer's
Lawyer’s DeskDeskbookconsists
consists of
of 23
23 chapters,
chapters, each
each covercoverbook
ing a different
different area
area of
of practice.
practice. Each
Each
chapter is intended as
as aa starting
starting point
point
for new practitioners or for practitioners
ers who
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subject area.
area.
particular subject
New attorneys
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benefit from
from the
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basic review
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clear,
the necessary
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or in understanding a particular
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ticular subject
handlingof
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book
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the voluminous
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reference
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to understand.
understand.
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who are
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familiar with
with aa
subject
subject area
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will benefit from the numerous
merous “Practice
"Practice Guides”
Guides" and
and from
from
using the
as aarefresher
refresher to
to reusing
theDeskbook
Deskbook as
inforce their own
own methods
methods of
of practice.
practice.
edition of
The second edition
of the
theNew
New York
York
Lawyer's Deskbook,
Deskbook,which
whichincorporates
incorporates
Lawyer’s
Supplement, has
the 2000
2000 Supplement,
has been exset. It
panded into a two-volume set.
It updates
dates the
the original
original text, including
including aa comprehensive estate
estateplanning
planning update; new
chapters
land use
use and
chapters on
on zoning
zoning and land
commercial real
real estate;
estate; and coverage of
Kendra’s Law, electronic
Kendra's
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filing, amendments to the ethics
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rules, exContinuing Legal
ternal appeals
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of health plan treatment
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