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New York recently became the seventh jurisdiction in the nation to permit same-sex marriages, which will have a 

significant impact on tax and estate planning for New York residents who are parties to same-sex marriages.  

On June 24, 2011, New York joined Connecticut, Iowa, Massachusetts, New Hampshire, Vermont and Washington, 

D.C., to become the seventh jurisdiction in the nation to permit same-sex marriages.  The Marriage Equality Act, 

which went into effect on July 24, 2011, will have a significant impact on tax and estate planning for New York 

residents who are parties to same-sex marriages. 

Section 3 of the act provides that a marriage is valid regardless of whether the parties to the marriage are of the 

same or different sex.  Because New York courts had already required recognition of same-sex marriages that were 

valid where contracted, this statutory declaration may have more symbolic than practical importance.  More 

significant is Section 4 of the act, which prohibits the denial of an application for a marriage license on the grounds 

that the applicants are of the same or different sex.  This means that same-sex marriages can now take place within 

New York State. 

For estate planning and taxation purposes, the act’s significance to individuals who are parties to same-sex 

marriages will likely be its impact on a wide variety of New York laws that treat individuals differently based on marital 

status.  Section 3 states: 

No government treatment or legal status, effect, right, benefit, privilege, protection or responsibility relating to 

marriage, whether deriving from statute, administrative or court rule, public policy, common law or any other source of 

law, shall differ based on the parties to the marriage being or having been of the same sex rather than a different 

sex.  

The statement of legislative intent in Section 2 of the act, makes this point even clearer: 

It is the intent of the legislature that the marriages of same-sex and different-sex couples be treated equally in all 

respects under the law.  The omission from this act of changes to other provisions in the law shall not be construed 

as a legislative intent to preserve any legal distinction between same-sex couples and different-sex couples with 

respect to marriage.  The legislature intends that all provisions of law which utilize gender-specific terms in reference 
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to the parties to a marriage, or which in any other way may be inconsistent with this act, be construed in a gender-

neutral manner or in any way necessary to effectuate the intent of this act. 

New York Estates 

Estate Planning   

New York’s Estates, Powers and Trusts Law contains a number of provisions that give special rights to surviving 

spouses.  For example, if an individual dies without a will, his or her surviving spouse is entitled to receive the 

deceased spouse’s entire estate if there are no surviving issue or $50,000 and one-half of the remaining estate if 

there are surviving issue.  A surviving spouse has the right to elect to take one-third of the assets of his or her 

deceased spouse regardless of what the provisions of the deceased spouse’s estate plan provide. 

Before the Marriage Equality Act, there was some judicial precedent for extending the benefits of these provisions to 

the surviving spouses of same-sex marriages.  The act provides a statutory basis for this extension.  

Same-sex couples living in New York who are contemplating marriage and who believe that these special rights are 

not appropriate for them now need to give the same consideration to the possibility of waiving them in prenuptial 

agreements that different-sex couples do.    

New York Taxation 

The application of the New York tax rules to same-sex married couples is complicated by the role that the federal tax 

laws play in New York’s tax system.  For most income and estate tax purposes, New York tax law follows federal tax 

law.  Under the Defense of Marriage Act (DOMA), the federal law provides: 

In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the various 

administrative bureaus and agencies of the United States, the word “marriage” means only a legal union between one 

man and one woman as husband and wife, and the word ‘spouse’ refers only to a person of the opposite sex who is a 

husband or a wife. 

Income Tax   

New York law requires that a “husband or wife” file state tax returns in the same manner as they file their federal 

returns.  Federal non-recognition of same-sex marriage prohibits same-sex couples from filing federal joint returns.  

This could mean that individuals in same-sex marriages would be required to file state tax returns separately and to 
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calculate their taxable incomes as if they were unmarried. Such a requirement, however, would be inconsistent with 

the legislative purpose of the act. 

The New York State Department of Taxation and Finance has acted quickly to resolve this inconsistency.  On July 

29, 2011 the Department announced that same-sex married couples must file New York personal income tax returns 

as married individuals even though they were required to file separate federal returns. 

This resolution provides various New York income tax benefits to same-sex couples.  These benefits include: pooling 

and splitting income, as well as deductions, potentially saving the higher-earning spouse from entering a higher tax 

bracket and allowing one spouse’s deductions to offset the income of the other; lower tax rates for some married 

couples, depending on how much income is earned by each; and deductions that are available only to married 

individuals who file a joint return. 

Married same-sex couples will also be able to enjoy the same employment related income tax benefits that different-

sex married couples enjoy.  If an employer offers domestic partner insurance, the employee, although required to 

include the value of those benefits in his or her federal gross income, will be able to exclude the benefits from his or 

her New York gross income.  

Estate Tax  

New York’s estate tax is also based on federal tax principles.  A New York decedent’s taxable estate is the same as 

his or her federal taxable estate.  The federal estate tax law permits a decedent’s estate to deduct from the value of 

his or her taxable estate the entire value of the property given to his or her spouse so long as that spouse is a U.S. 

citizen.  In addition, the estate is permitted to exclude from the value of the gross estate 50 percent of the value of 

property held jointly with his or her spouse.  Federal non-recognition of same-sex marriages denies these benefits to 

the estate of a decedent who was a party to a same-sex marriage.  

Federal nonrecognition could have meant that such estates would also lose these benefits for purposes of calculating 

their New York estate taxes.  Because the federal estate tax is currently imposed only on estates worth more than $5 

million and the New York estate tax is imposed on estates with values greater than $1 million, the loss of New York 

estate tax benefits would likely have had a far greater impact on most same-sex couples than the loss of the federal 

benefits. 

A literal application of the rule requiring the federal taxable estate to be the starting point for the New York taxable 

estate would be inconsistent with the legislative purpose of the act to the extent that it resulted in disallowance of the 

marital deduction to same-sex married couples.  The July 29th announcement by the New York State Department of 
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Taxation and Finance has resolved this inconsistency.  It requires that the estate of a New York decedent who was a 

party to a same-sex marriage compute its taxable estate in the same way as a married individual even though it is not 

permitted to file its federal return as the estate of a married individual. 

Federal Gift, Income and Estate Tax 

Because DOMA prevents treating same-sex married couples as married for purposes of any federal law, married 

same-sex couples will continue to be treated as separate units for federal income taxation purposes, and will not 

enjoy spousal rights and privileges under federal estate tax laws.  In addition, they will not be able to avail themselves 

of gift-tax benefits afforded to married individuals, such as gift splitting, which enables a married individual to double 

the amount of their tax-exempt gifts ($13,000 for individuals versus $26,000 for married couples), and unlimited gift-

tax free transfers between spouses when the recipient spouse is a U.S. citizen.  They will also benefit from some of 

the provisions in the federal tax law that work to the advantage of some unmarried taxpayers.  

President Obama’s announcement last February that his administration would no longer defend the constitutionality 

of DOMA as well as the recent introduction of a Congressional bill to repeal DOMA suggests that DOMA may have 

limited viability.  A judicial or legislative repeal of DOMA would give New York same-sex married couples the same 

privileges under the federal tax laws that are allowed to different-sex married couples. 

*Caitlin Gunther, summer associate, also contributed to this article. 

The material in this publication may not be reproduced, in whole or part without acknowledgement of its source and copyright. On the Subject is 
intended to provide information of general interest in a summary manner and should not be construed as individual legal advice. Readers should 
consult with their McDermott Will & Emery lawyer or other professional counsel before acting on the information contained in this publication. 

© 2011 McDermott Will & Emery. The following legal entities are collectively referred to as "McDermott Will & Emery," "McDermott" or "the Firm": 
McDermott Will & Emery LLP, McDermott Will & Emery AARPI, McDermott Will & Emery Belgium LLP, McDermott Will & Emery Rechtsanwälte 
Steuerberater LLP, MWE Steuerberatungsgesellschaft mbH, McDermott Will & Emery Studio Legale Associato and McDermott Will & Emery UK LLP. 
These entities coordinate their activities through service agreements. McDermott has a strategic alliance with MWE China Law Offices, a separate law 
firm. This communication may be considered attorney advertising. Prior results do not guarantee a similar outcome. 

http://www.mwe.com/�
http://www.mwe.com/�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d5384565-a9c3-4a80-843d-8ae9974c2272.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/14e4914b-94cb-4801-b548-6b5c1fa73a50/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d4e06126-bfab-4713-9f2d-b10ca83ef115.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d7f3ffa6-bd1f-4055-93a8-4cc50d53a3e0/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d73ac78f-00b3-459d-9078-4718c41a500d.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/b3f43ce0-784e-4a3d-bec4-7952103bfcce/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/78bd58b5-2d9f-46bd-9237-cd0e26136649.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/60c8b0f8-badd-486f-a2ae-731d99145cce.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/edc64bb6-82de-43ca-b21b-bbe6b9b26161.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/fa2f0972-3548-4a78-b7aa-8ca8cb391323/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/44fe7bdc-d977-4d68-b53e-ad6a51f26070.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/17cadc62-060d-4e27-9312-94d95e725bbe.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/23d92976-d977-4ab1-b56a-65eb0f33ebcc.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/dd158ef5-9817-4eb2-8e41-a293be535145/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/32abcf6c-c82a-444b-b389-aa0d4e0a69e4.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/c46d47fc-e9f5-4241-a005-716a663a6ab5.cfm�
http://www.mwechinalaw.com/�

