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U.S. Supreme
Refuses
to Restrict
Imposition
of B&OofTax
U.S.
SupremeCourt
Court
Refuses
to Restrict
Imposition
B&O Tax
on Wholesale
WholesaleSales
Sales
Municipalities in
businessand
andoccupation
occupation(“B&O”)
("B&O") tax
Municipalities
inthe
the state
state of
of Washington which
which impose
impose a business
were handed
a
big
victory
on
February
19,
2008,
when
the
United
States
Supreme
Court
denied
handed a big victory on February 19, 2008, when the United States
certiorari of
Court of
of Washington’s
Washington's ruling
ruling in
in Ford
Ford Motor Company
City of
of
certiorari
ofthe
the Supreme
Supreme Court
Company v.v.City
Seattle, et al.
160
Wn.2d
32,
156
P.3d
185
(2007).
By
refusing
to
hear
the
appeal
by
Ford
Motor
al. 160 Wn.2d
156 P.3d 185 (2007). By
the appeal by Ford Motor
("Ford"), the
Company (“Ford”),
theU.S.
U.S.Supreme
Supreme Court
Court has,
has, again, refused to restrict Washington cities
from collecting
argue is
is unconstitutional.
unconstitutional. The denial
from
collectingunapportioned
unapportionedgross
gross receipts
receipts tax
tax that some argue
of certiorari
certiorariallows
allowsassessments
assessments against Ford in the amount of $402,000 by the city of
of Seattle,
Seattle,
and $1.3
$1.3 million
million by
and
by the
the city
city of
ofTacoma.
Tacoma.

City B&O
B&O Tax
Tax
B&O tax
for the
the privilege
privilege of doing
In Washington, municipalities
municipalities may
may impose
impose a B&O
tax on
on businesses
businesses for
business
within
the
applicable
city.
The
B&O
tax
is
imposed
on
the
gross
proceeds
business within
applicable city. The B&O tax is imposed on the gross proceeds of
ofaabusiness
business
municipality. Among
Tacoma (the
(the“Cities”)
"Cities") is
operating in the municipality.
Among the
the activities
activitiestaxed
taxed by
by Seattle
Seattle and Tacoma
the wholesaling of goods. The B&O
B&O tax
by applying a tax rate
rate of
of
tax on
on wholesaling
wholesaling is
is measured
measured by
gross receipts
receipts received
received from
from wholesale sales
salesof
of goods
goodsmade
madewithin
within either City.
City.
0.00215 to the gross

Ford Case
The Ford
Case
Ford, a Delaware
Delaware corporation
corporation with its principal
principal place
place of
of business
business in Michigan,
Michigan, isis registered
registered to do
business in
in the
the state
stateof
ofWashington.
Washington. Although
Although Ford
business
Ford has
has no manufacturing plants in Washington,
Ford does sell automobiles,
to independent dealers
dealers located
located in
in various
automobiles, parts,
parts, and
and accessories
accessories to
cities, including
includingSeattle
Seattle and
and Tacoma.
Tacoma. These
These independent
independent dealers
dealers then sell the Ford automobiles,
automobile
parts
and
accessories
to
retail
customers.
automobile parts and accessories retail customers.
Ford also conducts
conducts aa variety
variety of other business
activities in Seattle and
and Tacoma,
Tacoma, including
including
business activities
with its
advertising, sending
sending representatives to meet with
its dealers
dealers and their
their parts
parts managers,
managers, conveying
information
about
new
products,
discussing
problems
and
customer
satisfaction
information about new products, discussing problems and customer satisfaction concerns,
concerns, and
marketing and selling
selling warranties
warranties on its
its automobiles.
automobiles.
B&O tax on the entire gross proceeds
proceedsarising
arising from
from vehicles sold to Seattle
The Cities assessed
assessed B&O
dealers on
on the
the ground
ground that Ford was engaging in the business of making
and Tacoma dealers
making sales
sales at
wholesale within
within the
the Cities.
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Although
some activity
activity in the Cities, the majority of
Although Ford
Ford admitted
admitted engaging in some
of the
the multiple
multiple step
step
process
that
ultimately
results
in
the
dealers'
receipt
of
vehicles
and
parts
takes
place
outside
of
process that ultimately
in the dealers’
of vehicles and parts
place outside of
Washington. As such, Ford argued
argued that
that its
its Washington
Washington activities
activities were improperly
improperly classified
classified as
as
wholesale sales
saleswithin
within the Cities. Further, Ford argued,
the
B&O
tax
violated
the
Commerce
argued, the B&O
violated the
Clause of
of the
the Constitution,
Constitution, placing an undue
undue burden
burdenon
oninterstate
interstatecommerce
commerceby
byfailing
failingto
tofairly
fairly
Clause
apportion the tax to Ford’s
Ford's activities conducted within
within the
Cities.
the Cities.

Washington Supreme Court's
Court's Decision
Decision
In a 5-4 majority
"a
majority opinion,
opinion,the
theWashington
WashingtonSupreme
Supreme Court
Court rejected
rejected Ford's
Ford’s arguments,
arguments, stating “a
B&O tax
of wholesaling
wholesaling is
is levied
levied upon
upon the
the privilege
privilege of doing
B&O
tax on
on engaging
engaging in
in the
the business
business of
business as
asaawholesaler,
wholesaler, not
not upon
upon the
the actual
actual sales
salesatatwholesale
wholesale…
... a tax imposed on the actual
business
sale of
of products is, by definition,
sale
definition,aasales
sales tax.
tax.B&O
B&Otaxes,
taxes,on
onthe
theother
otherhand,
hand,are
arenot
notsales
sales taxes.
taxes.
municipal codes
plainly tell
The cities municipal
codes plainly
tellus
us that
that their
their B&O
B&Otaxes
taxesare
are imposed
imposed on
on the act or
privilege
businessactivities
activitieswithin
within the
the city.”
city."
privilege of
of engaging
engaging in business
According
Accordingto
tothe
theWashington
WashingtonCourt,
Court,engaging
engagingininthe
thebusiness
business of
ofwholesaling
wholesalingencompasses
encompasses more
business
activities than
than merely
merely making
making sales.
sales.Instead,
Instead,all
allactivities
activities engaged
engagedininwith
with the
the object
object of
of
business activities
gain, benefit,
or
advantage
to
the
taxpayer
constitutes
the
conduct
of
business.
As
such,
the
benefit, or advantage
of business.
location where
where title
titleisistransferred
transferred under
under the
the terms
terms of
of the
the contract
contract does
does not determine whether a
city can
city
can impose a privilege
privilegetax;
tax;but
butrather,
rather,the
thesubstance
substance of
of each
each transaction must be examined to
determine whether
whether itit occurs
occurs within
within the jurisdiction
jurisdiction of
determine
of the
the City
Cityimposing
imposingthe
thetaxes.
taxes.

Unconstitutionality
UnconstitutionalityofofImposing
ImposingTax
Taxon
on100%
100%ofofthe
theWholesale
WholesaleSales
Sales
arguedthat
thatthe
theCities’
Cities' failure
failure to apportion
apportion the
the tax
tax to
to Ford’s
Ford's activities
activities conducted
conducted within
within
Ford also argued
each City’s
City's jurisdiction
each
jurisdictionwas
wasaaviolation
violationofofthe
theCommerce
CommerceClause
Clauseas
asan
anundue
undue burden
burden on
on interstate
interstate
commerce. In
In response
responseto
tothis
thisargument,
argument,the
theWashington
WashingtonCourt
Courtruled
ruledthat
thatthe
theCities’
Cities' B&O
B&O taxes
commerce.
taxes
the tax
tax meets
meetsthe
thefour
four prong
prong test
test of
of
did not violate
violate the
the Commerce
Commerce Clause
Clause because
because the
constitutionality set
constitutionality
set forth
forth in
in Complete
Complete Auto
Auto Transit,
Transit, Inc.
Inc. v.
v. Brady,
Brady, 430
430 U.S.
U.S. 274,
274, 279
279 (1977) as it
is (1) applied to an
an activity
activity with
nexus with
with the
the Cities;
Cities; (2)
(2) is fairly
fairly apportioned;
with aa substantial
substantial nexus
apportioned; (3)
doesn't discriminate
and (4)
(4) is fairly
fairly related
doesn’t
discriminate against
against interstate commerce; and
related to
to the
the services
services
provided by
by the
the Cities.
Cities.
Businesses
engagedininbusiness
businessactivity
activity within
within the state of Washington should
Businesses engaged
should consider
consider the cost
and administrative
administrative burden
burden of
of complying
complying with
with the
and
the municipal
municipal level
level B&O
B&Otax
taxas
aswell
wellas
asthe
the state
state
level B&O
tax.
Given
the
action
of
the
U.S.
Supreme
Court
in
the
Ford
case,
businesses
will
B&O tax. Given the action of the U.S. Supreme Court in the Ford case, businesses will
need
confront these
need to confront
these tax burdens for the
the foreseeable future.
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please contact the Tax Law
Practice Group at Lane Powell:
For more information,
information, please
Law Practice
Powell:
206.223.7000 Seattle
503.778.2100 Portland
,lanepowell.com
taxlaw
taxlaw@lanepowell.com
www.lanepowell.com
We provide
service to
to our clients, colleagues
and friends.
friends. It is
provide the
the Tax
Tax Law
Law Hotsheet
Hotsheet as
as a service
colleagues and
be aa source
sourceof
ofgeneral
generalinformation,
information, not
not an
an opinion
opinion or legal advice on any specific
intended to be
does not
not create
createan
anattorney-client
attorney-clientrelationship
relationshipwith
with our
our readers.
readers.IfIfyou
you would
would like
like
situation, and does
more information
information regarding
regarding whether
whether we
we may
may assist
assist you
you in
in any
any particular
particularmatter,
matter, please
please contact
one of
of our lawyers, using care
care not
notto
to provide
provide us
usany
anyconfidential
confidential information
information until
until we
one
we have
have
notified
notified you
you ininwriting
writingthat
thatthere
thereare
areno
noconflicts
conflictsofofinterest
interestand
andthat
thatwe
wehave
haveagreed
agreed to
to represent
represent
you on the specific matter that is the
the subject
subject of
of your
your inquiry.
inquiry.
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