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IN THE UNITED STATES DISTRICT COURT ﬂ u E

FAOR THE EASTERN DISTRICT OF VIRGINIA
Rlexandria Division w - 3 m

LUCENT TECHNOLOGIES, Inc.

] 4 'LMLL
Plaintiff, 18, ¥IgGinia

7. Civil Action No. 29<1816-4

LUCENTEUCKS . COM
Defendant.

MEMORAN OPTINION

Before the Court is the Motion of Defendant lucentsucks.com’s
[sic] to Dismiss the Complaint, in which defendant argues that
plaintiff’s failure to comply with the requirements of the recently
enacted Anti-Cybersguatting Consumer Protection Act mandates
dismissal of the complaint. Fox the reasons stated below, the

motion will be granted.

I. BACKGROUND

Plaintiff Lucent Technologies, Inc. is a Delaware Corporation
with its principal place of business in Murray Hill, New Jersey.
Tt hag filed this in xem action against the domain name
lucentsucks.com under the Anti-Cybersquatting Consumer Protection
Act (“ACPA™), 15 U.s.C. §1125.

Flaintiff alleges that, on November 30, 1985, its predecessor
filed an application with the United States Patent and Trademark

Office (“PTO”) to register LUCENT as a trademark. Since 19956,
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; .
plaintiff has manufactured, marketed and ﬂold telecommunications !
ggquipment and services under the marﬂs LUCENT and LUCENT
TECHNCLOGIES. It has registered and applied to register LOCENT !
marks with the PTO for a variety of goods ;nd services., Plaintiff

alleges that the money and effort it has expended on advertiszing ‘

and promoting its products and services |under these marks has

created valuable goodwill in the marks.
Aecording —o wlaintiff, on August 2, 1998, Russell Johnson
registerad the domain name lucentsucks.com through Network

Solutions, Inec. (“NSI”), located in Hernden, Virginia. Plaintiff

alleges that the website at this domain name contains pornographic

photographs and services for sale.
Plaintiff advances two causes of acti:n: Count I, Trademark

Infringement, 15 U.S5.C., §1114(1) and 15 U.S!C. §1125(a); and Count

1T, dilution, Section 43(¢) of the Lanham %ct, 15 U.5.C. §1125(c).

Plaintiff seeks court order directing NSI tle transfer registration

pf lucentsucks.com to Lucent.

II. DISCUSSION

Lucentsucks.com raises several arguments in support of its
argument to dismiss the complaint: plaintiff did not satisfy the in

rem jurisdictlonal reguirements of the ACPEA; an internet domain

name 1s not Tproperty,” for purposes |of ebtaining 1 rem

jurisdiction; and First Amendment principlfs would be vielated 1f
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plaintiff could ferce forfeiture of defenda

for the reasons discussed below that plaii

i
the jurisdictional reguirements of the AC
dismiss the complaint on that bagis. Bec
statute, and is still the source of some cor

address some of defendant’s other argument
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nt domain name. We find
wwiff failed to satisfy
PR, and therefore will
ause the ACPA is a new
fusion, we also briefly

5.

A. The AGPA

On Novembsr 29, 18985, the Antic;bersquatting Consumer
Protection Act (“ACPA"), Pub. L, No. 106-113, 113 Stat. 1501
(codified as amended at 15 U.5.C, §§ 1114, 1116, 1117, 1125, 1127,

1129 (18%9)}),

Bect. Congress enacted the ACPR to address
cf “ecyberpiracy or cybersguating,” which
trafficking in, or using domain names [Inte;
identical or confusingly similar to tradem
intent to profit

106-412, at 7 (7.9992),!

! The House found that Gyberplracy

businesses in a number of ways:
|

First, a gvberpirate’s expropriation
mark as part of its domain name. As
seeking a trademark owner's Web site
which means lost business oppertuniti
owner. A cyberpirate’s use may also
guality of the mark and, when linked
Internet activities such as pornograp!

3

went into effect as an amen

from the goodwill of trad

dment to the Trademark
the groﬁing phenomanon
involves “registering,

met addresses) that are

firks with the bad-faith

smarks.” H.R. Regp, No.

can be damaging to

Hf a mark as part of a
domain name pravents the trademark ow;

1er from using that
7 result, consumers

are diverted elseawhere,

25 for the trademark

blur the distinctive
'to certain types of

1y, may also tarnish
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|
|
Supporters of the ACPR were partic
|
anonymous trademark violators on the Inter:

troubled by the increasing trend of indivic
names in violation of trademark rights and
enforcement because they could not be fount

: \

Committee cbserved:
il
A significant problem faced by tradeJ
against cybersquatting is the fact ¢
register domain names under allases or
information in their registration a
avold identification and sexvice of pr

Sen. Rep. No. 106=140, at 4 (1999), f

believed that including an in rem provié
alleviate the problem of anonymous cybersL
mark owner to file an action against £1
provided it satisfied the court that it éxé
trying to locate the owner of the domain n$
i

Id.

et

ularly concerned about

That is, they were
uals registering domain
then eluding trademark

The Senate Judiciary

ark ownexs in the fight
at many cybersguatters
otherwise provide false
lications in order to
cess by the mark owner.
g Judiciary Committee
ion in the ACPA would
juatters, by allowing a
e domain name itself,
rcised due diligence in

me but could not do so.

i
B. Plaini;iff’'s Efforts to Comply with the Tn Rem Provision

Onece plaintiff learned of lucents%

|

counsel sought the name and address of ﬂ
A

domain name from NSI, the registry, N
i

the mark.
use, or risk losing those rights enti
Rep. WNo., 106-412, at 6 (1999).

4

Wl
Finally, businesses are re:
enforce their trademark rights by pre:

cks.com, itz in-house

ne registrant for that

SI's records showsd a

quired to police and
renting unauthorized
cely.
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|

registrant by the name of Russell Johnson.
|

plaintiff’s in-house counsel sent a letter

Johnson at the address listed with NSI.

that Johnsen “immediately cease and desi
i

permitting any further or future use of t

”
The letter was retu
|

(Opp. to Def. Ex. D.)

ag undeliverabla. ﬂ
I
Plaintiff contacted NSI to determir

|

changed his address on the lucentsucks.com

NSI’s agresemenl: wWith registrante requig
current mail and e-mail addresses,? no %
noted for Johnson. Plaintiff then sent %
Dacember 8, 1999, to the addrssses listedi

. . i
however, was sent first class United States

e-mail. In the letter, plaintiff referrqd

of the just-enacted ACFA: ﬁ

Because we have not been able
Technologies Inc. intends Lo proceed
civil action against your doma

|
]
Under the subheading “RAccurate I
contract provices: !

2

I
As further consideration for the Nety
service(s) you agree to: (1) provide
complete end accurate information abl
the application process: and (2) mai]
information as needed to keep it cum:
accurate. [

-

In

o
I

o
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On November 11, 19899,
via Federal Express to
it, plaintiff demanded
st from engaging in or

o

he Lucent Marks

rned by Federzl Express

e whether Johnson had
registration. Although
es that they maintain
hanges of address were
notheyr demand letter on
with N3I. This latter,
Postal Service mail and

to the in rem provisien

reach you, Lucent
with filing an in rem
in name registration

nformation,” the NS5SI

rork Solutions

certaln currant,

ut you as regquired by
1tain and update this
rent,

complete and

rice—aareement.hitml

httw:ffwww.networksolutians.com!leaalfseﬁ

5

[
|
L
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Lugenteucks. com pdrsuant to Section 4
Act, 1o U.3.C. § L125(d) (2) (R}).

{(Opp. to Def. Ex. E.} ' The e-mail was ret

Hoewever, the letter sent wvia first class

delivered to Jechnson. The record shows

after registering the domain name with N

forwarding address with the United

("U0.5.P.5").

WIUUVLULTTG

$(d) {2) (A) of the Lanham

urned as undeliverable.

mail was successfully
that Johnson had moved
al,

and that he left a

itates Postal Service

On December 16, 1899, eight days alfter the second demand

letter was mailsd and e-mailed, plaintiff
December 21, 19¢8, thiréeen days zfter the
sent, Johnson called Lucent’s outside cou
Johnsen that an in rem. suit had heen file
counsel a pager number. On December 22
counsel again, allegedly asking for money i
Counsel called Johngon 1

|
Johrison gave counsel his new ad

the domain name.
the offer.
and counsel sent a copf of the complaint 1

Although plaintiff now knew the locati
continued to prosecute its in rem action un
moved for Entry of Orde% to Publish Notice
2000. The ordered was entered and plaintij
the action in The WashingtOn Post for two

alseo malled copies of fhe Qrder and the cdg

filed this aetisn. On
inrcond demandg letter was
15el. Counsel informed

1, and Johnsen provided

r

1888, Johnson called

1 exchange for releasing
aker that day to reject
ldress during that call,
o that address.

20 of the registrant, it
iexr the ACPA. Plaintiff
of Actien on January 7,
£ published a notice of
It

consecutive weeks.

mplaint to registrant’s

TIVILYWWE! AOPA D TTETVAIVILUJIU VJIVL T oy ViV UV L L JvavJyoi
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address as provided by NSI and as provide

WIUUVLULTTG

i by Johnson. Pplaintiff
filed an affidavit of compliance on February 11, 2000.
€. Plairtiff has not Satisified the Requirements of the In
Rem Provision

By the express terms of Section 1125 (¢

a plaintiff may proceed with an in rem act:
if and only if the Court finds® either that
Lo obtain in personam jurisdiction over the

or that the plaintiff is unable to

registrant.” Plaintiff does not base in

3 Therefore, the authority cited :

Supplemental Memorandum in Opposition to B
the principle that subsequent events canng
jurisdiction once it attaches, is irrelevs:
Section 1125(d) (2) (A) (ii), jurisdiction dd
findings by the Court that plaintiff comp]
provision.

]

i The in rem provision, in its ent

The owner of a mark may file an in re
2 domain name in the judicial distric
name registrar, domain name registry,
authority that registered or assignec
located if-
(i) the domain name violates any

a mark registered in the Patent and T
protected under subseaction (a) and (g
{(ii) the court finds that the ow

1I) is not able to obtain i

cver a person who would have been a d
action under paragraph (1); or
(II) through due diligence

pexson who would have been a defendan
under paragraph (1) by-

1 (2) (A) (i1) of the ACPA,

on against a domain name

the plaintiff is unable
domain name registrant,
tind

the demain name

rem jurisdiction cn an

" Plaintiffrs
otion to Dismiss, for

£ divest the court of

nt. By the terms of
s not attach zbsant
ied with the in rem

irety, provides:

m civil actien againat
L in which the domain
or other domain name
the domain name is

tight ¢f the owner of
rademark Qffice, ar

1: and

ner-—

n personam jurisdiction
=>fendant and in a civil

was not able to find =
L in a civil aection
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irnability to assert in personam jurisdictfion.® Instead, it rests
its case on Section 1125(d} (2) (B) (ii) [II), whieh states, 1in

pertinent part:

The cwner of a mark may file an in rem civil action against a
demain name in the judicial distriet|in which the domain name

registrar . . . that registered or asiigned the domain name is
located if- . . . (ii) the court finds that the owner— . . .
(II) through due diligence was not ahle te find a person who

would have been a defendant in a civill action under paragraph
(1) by-(aa) gending notice of the alleged violation and intent
o proceed under this paragraph to the registrant of the
domain name at the postal and e-mail| address provided by the
registrant to the registrar; apnd (bb) publishing notice of the
action as the court may direct prgmptly after filing the
action.

15 U,5.C. 8§ 1125(d) (2) (A) (emphasis added)

(aa) sending a notice|of the alleged
violation and intent te proceed undet this paragraph to the
registrant of the domain name at the|postal and e-mail
address provided by the registrant t¢ the registrar; and

{bb) publishing noticé of the action as the
court may direct promptly after filiqyg the action,

15 U.8.C. § 1125(d) (2) (A).

5 15 U.5.C. § 1125(d) (2) (A) (ii) (I}). This subsection was
the basis for an in rem action asserted in an earlier case before
this Court, Ceasars World, Inc._v. Ceasars-Palace.com, No. 99-
350-A (E.D. Va. filed Mar. 3, 2000). Becduse the subsection is
not at issue here, plaintiff’s reliance on Ceasar’'s World is
improper. Morever, we note that Section 1125(d) (2) (&) (ii) (I) was
devised by Congress to provide remedies far trademark owners
where domain names infringing on their mazks are registered to
foreign entities over whom in personam jurisdiction is
unattainable. See H.R, Rep. 106-412, at 9 (1599). That is not
the case hexe. Tn our case, it is undispyted that Russell
Johnsen is a Californiz resident who registered the domain name
lucentsucks.com with NSI, which has its principal place of
business in Herndon, Virginia. This “minium contact” is
sufficient to satisfy due preocess as well |as to gupport in
personam jurisdiction over Johnson pursuant to the Virginia Long
Arm statute. Va. Code § B.01-328.1. |

B
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base

complaint, Russell Johnson,

we find that, d

|
lucentsucks.com would be “a
in a civil action under parac

further in rem is not abprn
|

failed to the

satisfy

1125(d) (2) (&) (id) (II) {aa), &

time for Johnson to respbnd
filing the in rem complaint.
|

1. Due Procaés R

Plaintiff’ s counsellwai
|
December B, 1999 letter wvia m
|
Plaintiff contends that thes

3

1

of the ACPA re

|1 i
provisio

i

|
However,

eight-day waiting period be

should go forward.

proceed in rem and filing a

run afoul of Due Processl Tt
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on the alch

the listed 1
person who wou
yraph (1) ."*® &l

priate. We a
due

. N
ecauss it did

diligdnce

WIUUVLULTTG

ations in plaintiff’s
egistrant of defendant
d have been a defendant
erefore, proceeding any
so find that plaintiff
clause, Section

not allow a reascnable

to its Decem59r 8, 1999 notice before

ted only eigh?
il and e-ma#l
e actiong sa#i
n and shDulJ

to find, as!;
rween sendiné
N in rem act%o

is true that

The pertinent Fan

mark . 1f . . . th
to profit from thatlma
in, or uses a domain n

viclations .

15 U.§.C. §1125(d) (1) (A)| (em

uage of paragr

T persen (i]ir
k . and (i
me that—- [poss

|
!
phasis added) .

9

lequires Reasénahle Time

lays between sending the
and filing this action.
stied the express terms
‘hersfore the complaint
lalntiff urges, that an
notice of an intent teo
would

1, is sufficient,

‘ongress did not specify

aph (1) is=:

ction by the owner of a
a8 a pkad faith intent
i) registers, traffics
5 trademark
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the waiting period. J
rem

interpret the ACPA in

requirements. NLBE v. Cath

500 (1978) (“an Act of 40nqr

the Constitution if ahy

available”). Furthermor?, £

to Segtion 1125(d) (2) (A) (ii

find that plaintiff used| “dup diligence” w

185 U.5.C. [§11

waiting period of merely

registrant.

=

L

reguisite “due diligence

The seminal case addre

1.
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the face of ig
provision consgs
hop of
ess gught nuf
other

or an i

re

ac

(IT), the ACP

55 (d) (2} (B) (i1

|
2ight days do

i
sging the noti

Due Process is Mullane v.

gentral Hanover

possiﬂlg

WIUUVLULTTG

iis ambiguity, we must
tently with Due Process
440 U.8.

Chicago, 490,

be construed te violate
: construction remains
rlen to procesd pursuant
\ requires the Court to
en attempting to neotify
(IT) . We find that a

5 not demonstrate the

ce aspect of proecedural

Bank & Trust co., 339

U.s. 306 (1%30) In it,| th

An elementary and ﬁund mental requir

any proceeding which 1
reasonably calculated,
interested parties lof

them an oppeortunity to|present thElr

Supreme Court
|
|

to be accolrg
nder all the'c
he pendency o

notice must of be suc

reguired 1nformatlon, and it must affo

those interested to make their appear
Id. at 314 (citations omitted) (emphacsis Lt
v. James Daniel Good Real Prbp., 510 U.S.

prior notice and a hearin

ﬂ is

of due process”). This|cir

Due Process requirement% 11

central to the
cuit mandateg

1 connectlon §

10

43, 53

observed:

ment of due procass in
led finality is notice,
. reumstances, to apprise
' the action and afford
objections. The

nature as rdasonably to convey the

rd a reasonable time for
Anse.

icled) ; sze United States
(1293) (“right to
- Constitution’s command
liligent enforcement of
forfelture

i

with re
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proceedings such as this. United States v.|Borromeo, 945 F.2d 730,

752 (4% Cir. 1991) (%[d]ue process prptections ought to be

diligently enforced, and|by no means relaxad, where a party seeks
the traditionally—disfavbrec remedy of forfeiture”).

Thera are few casép sgecifically adfiressing what length of
time is a “reasonable tihe” between notification of a possible or
pending esurt action and the! action.’ However, we are certain that

eight days is insufficient. | The notice prpvided must be more than

“mere gesture.” Mullane, 339 U.S. at 315.| We note that potential

parties to a court action share the same tendency as the rest of us
to take vacations of two | weeks or more [without leaving a forwarding
address, and that, when they make a permanknt change of residence,
mail forwarded by the unit d States [Postiul Service arrives more

slowly than mail addressed directly g¢o the new residence.?

! See Bradford v. Edelstein, 467 |'. Supp. 1361, 1372
(S.D. Tex., 1979) (customers/ Due Process plghts violated where
ptility board allowed only 24 hours betwepn notice of proposed
disconnection of phone services and agtual disconnection}; see
alsg Alr _Linss Stewgrds|and Stewardesses fissoc. v. American
Airlines, Inc., 455 F.2d 101, 108 (7% Ciry. 1972) (in class
action, class members were afforded a “refhsonable time” of 30
days between sending +thé notice of a hearfing and the hearing).

B Althcugh we can find no legal authority acknowledging,
in the context of Due Procelss notice regulirements, that it takes
time to forwarcl mail, the Third Circuit made an analegous
observation in Greenfield vl. Villager Indua., Inc., 483 F.2d 824
(3d Cir. 1973). The Greenfield Court found a denial of Due
Process in a class action ggder the federlal securities laws where
only 30 days elapsed betwe sending notilre to absentee class
members and their deadline fto file procfs of claim:

ile have a serious problem with the limited period of time in

11
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i
|
mentf

'

contemplate the time

reasonably neceszssary to digert the netice and to find an attorney.
ee Grunin v. Interpational |House of Panchkes, 513 F.2d 114, 121
(8% Cir. 1975) ({(due process satisfied wHere notice of proposead

settlement was mailed to class membe
especially in light of “cﬁnt nuing noti
litigation was two yeaés

earlier settlement hearing

ware kept

developments in case).

e

|i:

Where Congress has specified a w

ACPA in

(=)

gituations analggous to the

gshortest amount of time Qpecified. Per

most analogous to the prbvision at iss

Rules of Ciwvil ProcedureL which allows

which shareholders wer
regquests for exclusion.
suffice. Lppel

permitted
[F]

ants prese

geoing and

- I
Other Statutes Provide a

rs 19 days before hearing,

ce” afforded members because

1 &alll counsel appearing at

infg¢rmed of all subsequent

Waiting Pariods of at

aiting peried by statute in

n prgvision, ten days is the

haps| the statutory provision

ue ils Rule C of the Federal

an in rem action “to enforce

to
ro i
nt a

file proofs of claim or
orma gestures will not
reazonable argumant

that the thirty-day pe
members of the class w
names with their stock
seems sufflcient time
records, notify customers, probabh
held shares in stréet name, recei
customers, again probakbly by mail

claim or request for exclusion.

iod was in
o had lef

rokers.
or broker

Id. at B833-34,

12
i

3

suff
th
on
ge 1
1y h
ved
arn

icient for those

ir stock in street
-month period hardly
irms to search their

y mail, for whom they
lnstructions from these
d file the proofs of
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any maritime lien” or whe

s . . s
maritime action in rem or
L
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subject to an in rem actic

to file

N
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|
Rules of Civil Pr
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Federal

to file an answe&’
Rule C norll
case, we are considerin&'
action is instituted, an£

process

Neither

|
in rem action after sendin

may neot reach the addréhs

waiting period after an in fem action is

T

specifies a waiting perib
Bl i

that 1s, after actual nbt
i

Wl
it

together, these rules

consider eight davys to be as

notice of a potential m|,:_

by that action,

|
3.
'I. |

Our holding is consﬂd
em provizsion of th

the i

|
a claim and 20 déy%

I

IFed.

Ll

how long a plaint

g r

[=1:-1 In

d

ice has

aely

=301}

ML ALEAA AL ALY

rer a federal

roceeding anal
rmits the claim
10 days after:
fter that to s
dard in personam
cedure allows Z
R.

12 are dire

otice by mail

fter service

gly suggest t
pfficient wait

action to a pe

JUSUpPI A LU

Civ.

what notice is required before an i

contrass

oocurred

B.

instituted,
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itatute provides for “a
wous thereto.” Fed. R.
hnt of property that 1s
the rem has been seized
hrve an answer. Fed. R.
action, Rule 12 of the
I days after service of
12(a) (1) (B) .
rtly on point. In our

Lem

iTf must wait to file an
tnd e=mail, which may or
; Rule C specifies the
and Rule 12
L process ls complete,
f. Nevertheless, taken
1at Congress would not

ing period after malling

‘w0 who may be affected

|
gnnggnughb;!j!zs In Pargongm Jurisdiction

|
ter

EIACPA.

13

it with the Con

The legi

jressional intent behind

glative history clearly
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shows that Congreszs enag

where in persoham juris
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ed

At least in part, .
rights of domain name

decision in Porsche Car
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n [Or anonymous.,

mgressional cond
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the provision|
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1
This legislation |'doas dlfferentlite between those two
different ﬁategories of domain name rpgistrants and limits in
rem actiona to tbcsg circumstandes where in personam

Jurisdiction cannon beaobtained-

145 Cong. Rec. 514, 9562

]3ﬁ 815,026 (dailly ed. Nov. 18, 1999)

_.
"

(statement of Sen. Leahﬁ- ;
i i |
tity and address|of the registrant of the

— ..m_
S - [

In ocur case, the 1d

nteucks.com, has been found timely and

=
o
@

offending domain name, 4
in personam jurisdictio;
envisioned by ':ongress;
Therefore, plaintiff is!
?

Defandant’s Oth

is possible. This is not the scenario

faen 1t enacted|the in rem provision.

S N ——

st|entitled to pioceed with this action.

'—:j_'_

2

Arguments

Besides failure tci atisfy the in rbm provision, defendant

argues that the complain%- hould be dismisslzd because a domain name

is not “property” justi f ng in rem juris;iction, and plaintiff’s

action is an affront to 'free speech rightg
| |
k

lare Property

Defandant contends::ji:héﬁt an Internet] domain name is not a
Iff .

i
“thing,” in the came way

t;at a boat nraa bridge is a “thing,”
because it does not occiﬁy ipace ar exisf in a particular place.
i e i

Therefore, according to ddfendant a domait name cannot constitute
a “res” for purposes of %it blishing in :Qm jurisdiction.
This argument has b%en;ralsad before ;ith regard to the ACPA,

and we find Judge Ery{r'é articulate lejection of it bheyond

i- : 15
!
?
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|
Defendant argues persuaéively that the average consumer would net
.

wionsored by plaintiff.
i ;

Moreover, no civ;l action for trddemark infringement or

ith a web site

confuse lucentsucks.coml
|

registrant’s bad faith

intent is demonstrated. 5 0.5.c. § 1125

dilution lies wunder tthhCPA unless th;'
i
|
i (i) (1) (A) (1). Courts may

1
consider nine factors wh41 determining whgther a bad faith intent
exists, including “the p$ison's bona fide
of the mark in a site ac%%ésible under thelldomain name.” 15 U.3,C.
§ 1125(B) (1) (IV). The |t

\oncommercial or fair use

Hpuse Judiciary (fnmittee explained that

|1
this provision is inten#éi to:
[Blalance the 1ntarélts of trademark qwners with the interests
of those who would m%#e the lawful ndhcommercial or fair uses
of others’ marks online, such as in Gomparative advertising,
comment, g:j;jg:smﬁlpgggﬂx, newsrepi.tlng, etc, . . . The
fact that a person|ﬁiy use a mark in{{la site in such a lawful
manner may be an gppropriate indication that the person’s
registration or use|0f the domain nmgme lacked the required
element of bad- faltn.

H.R. Rep. No. 106- 412,hdt 9 (1999) (e
I
1]

federal court has explair ed, “laucks’ has

a word loaded wilth critﬁ Esm.”

whagis added). As one
1tered the vernacular as

Bally To

i !
v. Faber, 29 F. Supp. 116&. 1164 (C.D. Cal.

judgment to defendant website designer onf{claims brought pursuant

1998) (granting summary

to the Trademark Act, lere defendant redgiistered the domain name

ballysucks.com) . A successful showing fhat lucentsucks.com is

|
| A
|
|

§ Registering dﬂMﬁln names 1in thefform of [company

name] sucks.com to PIOVldEHa forum for criffical commentary is not
uncommon, and is part ofl an Internet phengnenon known as
“cybergriping "  See Greg|Farrell, ;

17
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effective parcdy and/ or a cite for critical commentary would
seriously undermine the reguisite elements for the causes of action

at issue in this case.

III. CONCLUSTON

Because we find that plaintiff instituted this in xeam action
too hastily after mailing and e-mailing the notice of a propeosed in
rem action to the registrant of lucentsucks.com, we cannot make the
necessary prereguisite findings te permit an in zem action to
proceed pursuant to Section 1125(d) (2) (A} (ii) (II} of the ACPA,
Therefore, defendant’s metion will be granted, and plaintifffs in
rem action will be dismissed by an appropriate order.

The Clerk i1s dirscted to forward coples of this Mamorandum
Opinion to counsel of record.

ad
Enterad this 3 day of May, 2000.

Un¥ted Btates [District Judge

Alexandria, Virginia

Whine, USA Today, April 6, 2000, at 01B {(man spends $100,000 to
register domain names of over 500 of world’'s largest companies
plugs gucks.com suffix, “a traditional Web addendum to identify a
gite for complaints”); Thomas E. Anderson, i 1
Property Issues in Cyberspace, 78 Mich. B.J. 1260, 1263 (1999)
{(“"Cybergripers are webslites dedicated to criticizing a person,
product, or business”)
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IN THE UNITED STATES DISTRICT COURT ﬂ E ﬁ
FOR THE EASTERN DISTRICT OF VIRGINIA

Rlexandria Division
MAY - 3 2mp ”

LUCENT TECHNCLOGIES, Inc.
Plaintiff,

bR W ST

V. Civil Action No. 99-191&~A

LUCENTSUCKS . COM
Defendant.

ORDER

For the reascns stated in the accompanying Memorandum Opiniaon,
the Motion of Defendant lucentsucks.com’s [8ic] to Dismiss the
Complaint 1s GRANTED, and it is hereby

ORDERED that this case be and is dismissed, without prejudice.

The Clerk is directed to forward copies of this Order to
counsel of record.

ad
Entered this 3 day of May, 2000.

Alexandria, Virginia
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