
The Daily Record ◆ May 12, 2003

Reprinted with permission of The Daily Record, ©2005

THE DAI LY RECORD
L AW ,  R E A L E S TA T E ,  F I N A N C E  A N D  G E N E R A L I N T E L L I G E N C E  S I N C E  1 9 0 8

B Y M I C H A E L T. HAGELBERG
D A I LY RECORD COLUMNIST

In an old movie, Woody Allen is asked by a psy-
chiatrist if he thinks that sex is dirty.  He re p l i e s :
“If it is done pro p e r l y.”  Aparallel question can be
asked about matrimonial litigation:  Is it polariz-
ing, degrading, destructive, and expensive?  Ye s ,
“If it is done pro p e r l y. ”

“ P roperly” would be defined by some top matrimo-
nial attorneys as burdening opposing attorneys and the
courts with abusive motion practice, burdensome dis-
covery and destructive negotiation tactics. It does not
have to be that way.  

In collaborative law, attorneys can work together to
accomplish the goal of re p resenting their clients and
achieving a fair settlement without engaging in hand-
to-hand combat or encouraging the same in their
c l i e n t s .

The concept and practice of collaborative law has
g rown in the past few years.  A few attorneys in
Rochester believed in the concept and promoted it.
U n f o r t u n a t e l y, until a certain critical mass of attorneys
was trained in the pro c e d u res, collaborative law could
not take hold.

What collaborative law teaches is a new social order of how attor-
neys work with each other.  From the first phone call, attorneys are
supposed to follow a new civility in practice.  Attorneys become set-
tlement specialists who work in four-way conferences with their
clients to facilitate an agreement by the parties. Although attorneys
still re p resent their clients, they do so without the adversarial opposi-
tion that they usually bring to the case or model from their clients.
During the collaborative process, although the lawyers remain advo-
cates for their clients within the bounds of professional re s p o n s i b i l i t y,
they share a formal, binding commitment to keep the process honest,
respectful and productive. 

The clients and the attorneys sign a binding contract to work
together to solve the problems that have arisen and reach a lasting
a g reement that meets both parties’ legitimate needs. Gone are the
opening gambits of positional bargaining, such as:  “Hello, I am re p-
resenting Mrs. X and I’d like to settle this case without totally destro y-
ing your client, so you should convince him to give us the childre n ,
the house, the cars and all the money and leave him with a bag of
b re a d c rumbs.  Don’t argue with me or this could get ugly. ”

Collaborative law encourages non-positional bargaining which
means that only reasonable effective settlement proposals can be
made.  Settlement negotiations are held in a series of four-way con-
f e rences with the clients and attorneys trading constructive ideas to
resolve any conflicts. 

Instead of being bloody gladiators, attorneys are facilitators trying
to keep their clients and themselves from acting in a destructive or
adversarial manner.  All parties pledge that if the matter falls into lit-
igation, the attorneys will not be able to re p resent the clients in court
and all negotiations to that point would be confidential. Collaborative
attorneys there f o re become settlement specialists who have a vested
i n t e rest in bringing the matter to a fair conclusion.  In the end, only
one to two percent of our cases are decided by judges. If we are set-

tling our own cases, we should find a way to do it
b e t t e r.

T h e re are some attorneys that I’ve always
thought of as “collaborative.” These are attorneys
who have always acted in a civil and friendly
manner and have always been a pleasure to work
with.  Even these attorneys need to be re t r a i n e d
and given a new vocabulary and mind-set in
o rder to apply the principals of collaborative law.
T h e re are other attorneys who have always made

it clear that the case is not about the clients, but about
their own ego and their need to prove their superiority
by getting the largest settlement for their client.  Their
own ego is stoked by the wind of their own words.  

We can only hope that the stru c t u re of collaborative
law will transform the way that matrimonial law is
practiced.  There is no doubt that our system needs
change.  It is horribly expensive and too often it cre a t e s
m o re damage in a family than has already occurred.  

Lawyers and courts have been trying diff e rent forms
and stru c t u res to improve the system.  The Matrimo-
nial Screening Part in Rochester had great promise but
seems to have collapsed under its own weight.  Instead
of one set of guidelines for how a court would re s o l v e
a dispute, we may have three or four diff e rent opinions

f rom three or four diff e rent judges. In the litigation mode, we can only
settle cases outside of court if we have a reasonable assurance of what
a court would do. We have increased access to the court through mat-
rimonial re f e rees but we are still practicing adversarial law that usu-
ally flames into greater pain.  Both sides play for the advantage of
speed or delay depending on the status of the case.  

Experienced matrimonial attorneys have been hoping for a better
form for years.

In order for a mediation to work, the mediator needs to have a
s t rong foundation in the law and a continuing commitment to legal
education. They also need to have extraordinary skills in balancing
the power of the two parties. If this is not done eff e c t i v e l y, the skewed
power dynamic in the parties’ relationship could carry forward into
the mediated agreement. When mediated agreements fail to pro t e c t
the parties, they often face continued difficulties and possible litiga-
tion. Any positive working relationship that could have developed
between the parties is often damaged.

With collaborative law, we have a chance to have two experienced
and trained attorneys work toward a settlement that takes the parties
out of court and out of the threats of the court system. Collaborative
law seeks to correct the abuses of litigation and of mediation. The
practice of collaborative law seeks to bring the best of alternative dis-
pute resolution with the strength and knowledge of two well re p re-
sented clients. In a perfect world, this would work every time. Unfor-
tunately we are not yet perfect. But we have a form of practice that can
help us do a better job for our matrimonial clients.

Can collaborative law work?  Yes, “If it is done pro p e r l y. ”

Michael Hagelberg has 25 years of experience in the area of matrimonial law
and is of counsel at Dutcher, Hagelberg and Zatkowsky. He admits he
a p p roached a recent collaborative law seminar as a skeptic but is enthused
about using this approach where appro p r i a t e .
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