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The Massachusetts
MassachusettsSupreme
SupremeJudicial
JudicialCourt
Court(SJC)
(SJC)has
has
heldthat
thata aparent
parentcorporation
corporationisisnot
not liable
liable under M.G.L. c. 21
E,the
the Massachusetts
MassachusettsSuperfund
Superfundlaw,
law,for
forthe
theliability
liability of
held
21E,
of aa subsidiary
subsidiary
that
hasalso
alsoheld
heldthat
thataaplaintiff
plaintiff is
is liable
liable for a
that the
the parent
parent did
didnot
notown
ownor
orcontrol
controlatatthe
thetime
timethe
thesubsidiary
subsidiaryreleased
releasedhazardous
hazardous materials
materials and
and sold
sold a contaminated site.
site. The
The SJC
SJC has
1, Inc.
Inc. (March 7, 2008).
defendant's
lawsuit if there
defendant’s attorney's
attorney’sfees
feesininaaChapter
Chapter21
21EE lawsuit
there is
is no
no "reasonable
“reasonable basis"
basis” for
forthe
theclaim
claimagainst
againstdefendants.
defendants.Scott
Scottv.v.NG
NGU.S.
U.S. 1,
2008).
coming
from
property
owned
andand
operated
as as
a gas
works
byby
Salem
In Scott, the
the plaintiff
plaintiffhad
haddiscovered
discoveredcontamination
contaminationallegedly
allegedly
coming
from
property
owned
operated
a gas
works
SalemGas
Gasfrom
from1850
1850toto1890.
1890.Salem
SalemGas
Gaswas
was dissolved
dissolved in
in
series of stock purchases had led to
the corporate
corporate predecessor
1998, but,
but, starting in 1926, a series
1998,
to Salem
Salem Gas
Gas becoming a subsidiary of
of NEES,
NEES, the
predecessor to
todefendant
defendantNG
NGU.S.
U.S.1,1,inin1947.
1947.NEES
NEES
consolidated the operations of
Gas with
with those
those of
of two other
and later
later sold the stock and assets
of the
the consolidated corporation.
corporation.
of Salem
Salem Gas
other gas
gas companies
companies and
assets of
The SJC
followed the U.S. Supreme
Court's decision in
thefederal
federal Superfund
Superfund law,
law, does
does not
not override
override the
SJC followed
Supreme Court’s
in United
UnitedStates
Statesv.v.Bestfoods,
Bestfoods,524
524U.S.
U.S.51
51 (1998), which held that
that CERCLA,
CERCLA, the
fundamental rule of corporate law that
that aa parent corporation is not directly
directly or
or indirectly
indirectlyliable
liablefor
forthe
theacts
actsofofits
itssubsidiaries
subsidiaries except
except in
in limited
limitedcircumstances.
circumstances.

E,for
for its
its subsidiary’s
subsidiary's contamination
contamination only
Now, under both Bestfoods
Bestfoods and Scott, aa parent
parent corporation
corporationmay
maybe
beliable
liableunder
underCERCLA,
CERCLA, or Chapter 21
21E,
only when:
when:

"manage[s], direct[s],
direct[s], or conduct[s] operations
operationsspecifically
specificallyrelated
relatedto
topollution”;
pollution"; or
the parent “manage[s],
"corporate veil"
the subsidiary's
subsidiary’s “corporate
veil” may
may be
be pierced.
pierced.
The SJC
SJCheld
heldthat
that the
the corporate
corporate veil
veil may
may be
be pierced
pierced to
to hold aa parent responsible
responsible for
for aa subsidiary’s
subsidiary'sactions
actionsonly
onlyifif the
the parent exercises
exercises “pervasive
"pervasivecontrol”
control" and there is some
some “fraudulent
"fraudulent
or injurious consequence"
orthere
there isis“confused
"confusedintermingling
interminglingwith
with ‘substantial
`substantialdisregard
disregardofofthe
theseparate
separatenature
natureofofthe
thecorporate
corporateentities.’”
entities.'"
consequence” or
and its predecessors
predecessorshad
hadnot
nothad
hadany
anydirect
directinvolvement
involvementininactivities
activitiesat
atthe
the site
site during
during the
the relevant
relevant time
time period. In going
on to
to determine whether there could be the
In Scott,
Scott, NG
NG U.S.
U.S. 1 and
going on
sort of "control"
that
would
allow
piercing
the
corporate
veil,
thethe
SJC
the
proper
focus
“control”oror"intermingling"
“intermingling”
that
would
allow
piercing
the
corporate
veil,
SJCheld
heldthat
that
the
proper
focusisisononthe
theevents
eventsgiving
givingrise
riseto
tothe
theunderlying
underlyingclaim
claimand
andconcluded
concluded
that,
and its
its predecessors
predecessorshad
hadhad
hadnonocontrol
controlororother
otherinvolvement
involvementduring
duringthe
therelevant
relevanttime
timeperiod,
period,itit did
did not
not matter
matter whether they had such
such control
control at
at times
times after
after
that,because
becauseNG
NG U.S.
U.S. 11 and
1926.
1926.

1

addressed another
another important
important issue
Litigation. The
The defendants
defendants sought
sought attorney’s
attorney's fees under M.G.L. c.
E, §5 4A,
4A, which
which requires
requires aa court to
Scott also addressed
issue in Chapter
Chapter 21
21EElitigation.
c. 21
21E,
to award
award fees
fees and
and costs
costs
ifif aa plaintiff
that the
plaintiffdoes
does not
not participate
participateininpre-suit
pre-suitnegotiations
negotiationsin
ingood
good faith,
faith,or
orififaaplaintiff
plaintiffhas
hasno
noreasonable
reasonable basis
basis for claiming that
the defendant
defendant is
is liable.
liable. In
In one
one of the
the very
very few
few reported
reported
court decisions
involving Section
Section4A,
4A,the
theSJC
SJCheld
heldthat
thatthe
thestandard
standardfor
fordetermining
determiningwhether
whetherattorney’s
attorney'sfees
feesmust
mustbe
beawarded
awardedisiswhether,
whether,atatthe
thetime
time of
of filing
filing the complaint,
decisions involving
complaint,
application of the
the facts
facts to
to existing
existing law
law made
made itit"reasonably
“reasonably clear"
clear”that
thatdefendants
defendantswere
werenot
notliable.
liable.Because
Because the
the trial
trialjudge
judgehad
hadused
used the
the wrong
wrong standard-the
standard—thestandard
standardgoverning
governing
motions to
to dismiss,
dismiss,aarelatively
relatively easy
easyone
onefor
forplaintiff
plaintiff to meet-the
backto
to the
the trial
trial judge.
motions
meet—theSJC
SJC sent the case
case back
judge.

Thus,
hasthe
the plaintiff
plaintiff failed
Thus, not only has
failed to
tofind
findanyone
anyone to
topay
pay to
toclean
clean up
up the
the century-old
century-oldcontamination
contaminationon
on his
his property,
property,he
he may
may find
findhimself
himselfpaying
paying the
the defendants'
defendants’ attorney's
attorney’sfees
feesas
as
well.
well.
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any questions
questions regarding
regarding this
this topic
If you have any
any related
related issue,
issue, feel
feel free
free to contact
or any
Jennifer
Jennifer Sulla
Sulla
(617)
3092 | JSulla@mintz.com
(617) 348348- 3092
or any
any of
Mintz Levin's
Levin's Environmental
Environmental Practice
Practice
or
of Mintz
attorneys. We'd
We’d be delighted to work with
with you.
you.
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