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The Risk Management
Management Agency
Agency (RMA),
(RMA), a division
division of
Department of
of Agriculture
Agriculture
of the
the United
United States
States Department
that
that administers the
the government’s federally
federallyreinsured
reinsured crop
crop insurance
insurance program,
program, has
has yet
yet to
to settle
settle on
on aa
consistent
practice
for
determining
the
payouts
under
certain
policies.
For
the
2006
crop
year,
consistent practice for
payouts under certain policies. For the 2006
RMA
RMAhas
has interpreted the payment obligations of the Group Risk Income Protection (GRIP)
(GRIP) plans
plans
of insurance at
at least
least three
threedifferent
different ways
ways –- all to
the
detriment
of
west
Texas
insureds.
In
each
to the
of west
insureds. In each
situation, RMA
insured farmers’
farmers’ interests.
interests. The result being (1)
RMAhas
has taken
taken positions contrary to the insured
erroneously low indemnity
terms of
of the
the policies,
policies, (2)
indemnitypayments
payments that clearly
clearly contradict
contradict the
the express
express terms
improper
insurance companies
companiesfor
for reimbursement
reimbursement of
of indemnity
indemnity payments,
improper requests
requests by insurance
payments, and
and (3)
costly litigation.

Group Risk Income
Income Protection
Protection –- An Introduction
Introduction
GRIP
risk management
tool to
GRIP is
is aa method
method of
of crop
crop insurance
insurance intended
intended to
to be
be aa risk
management tool
to insure
insure against
against
widespread
loss of
of revenue
revenuefrom
from the
the insured
insuredcrop
cropin
in aacounty,
county, whether
whetherdue
dueto
tolow
low yields,
yields, low
low
widespread loss
prices, or both. Essentially,
the
insured
farmer
will
be
entitled
to
a
payment
when
the
revenue
for
Essentially, the insured
will be entitled to a payment when the
the insured’s county is below a certain
certain point,
point, the
the “trigger
“trigger revenue.”

The “trigger
“trigger revenue”
revenue” is
is derived
derived from
from multiplying
multiplyingthe
thecoverage
coveragelevel
level(selected
(selected by
by the
the insured
farmer)
by
the
expected
county
revenue.
The
expected
county
revenue
is
the
product
of the
farmer) by the expected county revenue. The expected county revenue is the product of
the
expected
harvestprice
price as
asoutlined
outlinedin
in the
thecrop
cropprovisions
provisions and
and the
theestimated
estimatedcounty
countyyield.
yield. The
expected harvest
estimated
county yield
yield is provided by the National Agriculture
Agriculture Statistics
estimated county
Statistics Service
Service (NASS)
(NASS) and
and
represents
NASS’s
estimate
of
the
total
production
of
the
crop
in
a
county
divided
by
its
estimate
represents NASS’s estimate of the total production of
by its estimate
of
of the
the total
total acres
acres grown.

After
RMA determines
actual county
county revenue
revenueby
bymultiplying
multiplying the county’s
After the
the crop year, RMA
determines the actual
harvest
price
by
NASS’s
estimate
of
the
actual
county
yield.
Ultimately,
harvest price by NASS’s estimate of the actual county yield. Ultimately, ififthe
thecounty
countyrevenue
revenue
drops below the trigger revenue,
RMA authorizes
revenue, RMA
authorizes an indemnity payment.
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Parmer County Wheat
Clearly, the method of determining payment under
under aaGRIP
GRIPpolicy
policy is complicated.
complicated. One
One of
of the
the most
important
however, is
is proper
proper determination
determination of
of the
the actual
actual county
county revenue.
revenue. When the NASS
important aspects,
aspects, however,
estimates
for
a
county’s
yield
are
dramatically
off,
it
can
have
significant
the final
final
estimates for a county’s yield are dramatically
it can
significant effects on the
payment
to
the
insured
farmer.
payment to the insured farmer.
No
farmers in
in Parmer
when NASS
NASS
No wonder
wonder that
that several
several wheat
wheat farmers
Parmer County,
County, Texas,
Texas, were
were upset
upset when
erroneously
acres of
of wheat that was
was actually
actually harvested
erroneously omitted
omitted several
several thousand
thousand acres
harvested in the
the 2006 crop
year.
year.

The
farmers believe
believe that
that NASS’s
NASS’s initial
The farmers
initialreported
reportedacreage
acreage for
for wheat
wheat in
inParmer
Parmer County
Countywas
was accurate,
accurate,
but that its estimate
estimate of
of total
total production
production was
was nearly
nearly twice
twice the
the actual
actualproduction.
production. After
After numerous
numerous
meetings
with RMA
meetings with
RMAand
and NASS,
NASS,the
the Parmer
Parmer County
County insureds
insureds convinced NASS to revise its
numbers.
numbers. However,
However, while
whileNASS
NASScorrected
correctedits
itserroneous
erroneous production
production estimate,
estimate, itit subtracted
subtracted nearly
10,000
acres
of
harvested
irrigated
wheat
and
30,000
acres
of
harvested
non-irrigated
wheat. This
This
10,000 acres of harvested irrigated wheat and 30,000 acres of harvested non-irrigated wheat.
action, whether
whether aamistake
mistakeor
orintentional,
intentional,artificially
artificially inflated the final county yield
yield for
for Parmer
Parmer
County,
the indemnity
indemnity due
the GRIP
GRIP policies.
County, which
which substantially
substantiallydecreased
decreased the
due under the

To make matters
matters worse,
worse, RMA’s
RMA’s own
own production
production numbers
numbers and the production reports from the
Farm Service
Service Administration
Administration establish that
that the
the NASS
NASS estimate
estimateisiswrong.
wrong. However, RMA
RMA refused
refused
to
result, several
several of
of the insured farmers filed
filed an
to correct
correct the
the clear
clear mistake,
mistake, and
and as
as aa result,
an appeal
appeal to
to the
the
National Appeals
AppealsDivision
Division of
of the
theUSDA.
USDA. The RMA’s
RMA’s “official”
position
in
the
appeal
is
that
it is
“official” position in the appeal
“required”
“required” by
byregulation
regulationto
touse
use the
the NASS official
officialyield
yielddata
datatotodetermine
determinethe
the trigger
trigger and
and payment
payment
yields, and that
that itit cannot correct
correct the
the NASS
NASS numbers
numbers–- even
even ifif it wanted to.

Parmer County Corn
Parmer
County’s irrigated corn farmers
farmers are
arefacing
facingaacontradictory
contradictoryargument
argumentby
byRMA.
RMA. Under their
Parmer County’s
GRIP policies, the insured farmers
farmers qualified
qualified for
for an
an indemnity
indemnity payment
payment for
for the
the 2006
2006 crop
crop year,
year,
which
at
the
correct
coverage
rate
should
have
been
about
$235
an
acre.
When
the
checks
which at the correct coverage rate should have been about $235 an acre. When the checks came
came
from
companies, however,
however, they
they were
were only
only for $45
acre. Unlike
from the
the insurance
insurance companies,
$45 an
an acre.
Unlikethe
thewheat
wheat case,
case,
where RMA
RMA refused
to
correct
erroneous
numbers
from
NASS,
in
this
case,
RMA
took
correct
refused
erroneous numbers from NASS,
case, RMA
numbers
from NASS and
and threw
threw them
them out
out in
in favor
favor of its own calculation.
numbers from
The erroneously low payment seems
seemsto
tohave
havebeen
beenthe
theproduct
productofofRMA’s
RMA’s improper
improper revision of the
NASS numbers
for
the
final
county
yield.
GRIP
policies
explicitly
state
that
numbers for the final county yield. GRIP policies explicitly state that in
in calculating
calculating the
final
final county
county yield,
yield, all
allcorn
cornplanted
planted in
inthe
the county
county isis considered,
considered, whether irrigated, non-irrigated,
insured, uninsured,
uninsured, planted
planted for
for grain,
grain, planted
planted for
for silage,
silage, etc.
etc. RMA,
RMA,however,
however,issued
issued an after-thefact determination that non-irrigated corn was not a good
good farming
farming practice in Parmer County in
2006,
thus subtracted
subtractedthousands
thousandsofofnon-irrigated
non-irrigatedacres
acresfrom
fromthe
theNASS
NASS published
published yields
yields prior
prior to
2006, and thus
issuing the
the 2006
2006 final
final county yields. By
excluding
these
acres,
RMA
once
again
dramatically
By excluding these acres, RMA once
reduced
indemnity payments
reduced the indemnity
payments due
due the
the insured farmers.
farmers.
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Under the GRIP policy, RMA
RMAdoes
does not
not have
have the right or authority
authority to manipulate the NASS yields,
which by
its
terms
consist
of
corn
planted
for
all
purposes,
whether itit is
is insured
insured corn
corn or
or not.
not. The
by its terms
purposes, whether
policies neither give RMA
RMA the
the payment
paymentmethodology
methodologynor
norallow
allow RMA
RMA to
the authority
authority to
to change
change the
remove any corn
corn acres
acresfrom
from the
thecalculation.
calculation. Furthermore, RMA
RMA had
already
maintained
in the
had already
wheat case
casethat
thatthey
theyare
arerequired
requiredtotouse
useNASS
NASSdata,
data,even
evenififititisisincorrect.
incorrect. Apparently,
Apparently, consistency
consistency
(even in the same
samecounty)
county) is
is not
not of
of great
great concern
concernto
toRMA.
RMA.
To the further consternation of the insured farmers,
farmers, RMA
RMA retracted
retracted its good farming practice
determination in December
2007.
Thus,
RMA,
which
never
December 2007.
RMA, which neverhad
had the
the authority
authority to
to subtract
subtract the nonirrigated
irrigated corn
corn acres
acres from the
the payment
payment methodology,
methodology, now
now admits
admits that
that the
the reason
reason it did
did so
so was
was
wrong. Of
course,
RMA
has
not
volunteered
to
correct
its
erroneously
calculated
indemnity
Of course, RMA has not volunteered to correct its erroneously
payments.
payments.

At
are currently
currently engaged
engagedininarbitration,
arbitration, litigation
litigation
At least
least two
two groups of Parmer County corn farmers are
and administrative appeals
appeals with
with the
the insurance
insurancecompanies
companiesand
andRMA.
RMA. A group
comprised
of farmers
group
with
is contesting
contestingRMA’s
RMA’s failure
with irrigated
irrigated corn
corn acres
acres is
failure to comply
comply with
withthe
the payment
payment methodology
defined by the
the GRIP
GRIP insurance
insurancepolicies.
policies. A group of farmers primarily
primarily with
withnon-irrigated
non-irrigatedacres
acres is
fighting
and RMA’s
RMA’s retroactive exclusion of non-irrigated
fighting the
the good farming practice determination and
acres
from insurance
acres from
insurance coverage.
coverage.

Moore County Wheat
In a final
final example
example of
of RMA’s
RMA’sinconsistency,
inconsistency,wheat
wheatfarmers
farmers in
in Moore
MooreCounty,
County,Texas,
Texas, received
received an
indemnity
indemnity payment
payment under their GRIP
GRIP policies
policies only
onlytotohave
have RMA
RMAdemand
demandthat
thatthey
theyrepay
repaythousands
thousands
of dollars.
In
March
2007,
crop
insurance
companies
issued
their
payments
on
GRIP
policies
dollars. In March 2007, crop insurance companies issued
based
onthe
theNASS
NASSpublished
publishedyields.
yields. Then, in
in October 4,
4, 2007,
2007, at
at the
thedirection
direction of
of RMA,
RMA, the
based on
insurance
companies
sent
a
letter
to
the
farmers
explaining
that
RMA
had
made
changes
to correct
insurance companies sent a letter to the farmers explaining that RMA had made changes to
correct
the estimated
estimatedNASS
NASS yields
yields relating
relating to
to the
the policy.
policy. RMA
RMAclaimed
claimedthat
thatthe
theincorrect
incorrectnumbers
numbers had
had led
to an “overpayment”
“overpayment” to
to the
the farmers.

RMA’s
“[t]he payment
RMA’sactions
actions are
are in violation
violationof
ofthe
theGRIP
GRIPinsurance
insurance policy
policy terms,
terms, which
which state
state that “[t]he
payment
will
not
be
recalculated
even
though
the
NASS
yield
may
be
subsequently
revised.”
RMA’s
will not be recalculated even though the NASS yield may be subsequently revised.” RMA’s
explanation
for its action
action is
is that
that the
therecalculation
recalculationisisaa“correction”
“correction”not
notaa“revision.”
“revision.” This play on
explanation for
words that mean
mean the
the same
samething
thingisishardly
hardlyaalegal
legalbasis
basisfor
forRMA’s
RMA’s action. Nevertheless,
Nevertheless, the Moore
County
have been
beenforced
forced to
to hire
hire counsel
counsel and
andbring
bring an
anNAD
NAD appeal
appeal to
to protect
protect their
their rights.
County insureds
insureds have

Conclusion
In the three cases
casescited,
cited,RMA
RMA has
hastaken
takenthree
threedifferent
differentpositions
positionswith
with regard
regardto
totheir
their ability
ability to
modify
used in
in setting
setting indemnity
indemnity payments
payments under
underGRIP
GRIP Policies.
Policies. In
modify the
the NASS
NASS estimates
estimates used
In Parmer
Parmer
County Wheat, RMA
RMA refused
NASS numbers.
numbers. In
refused to correct an obvious error in the NASS
In Parmer
Parmer County
Corn, RMA
RMA modified
modifiedthe
theNASS
NASSnumbers
numbers based
based on its own determination that non-irrigated corn
was
farming practice
was not a good farming
practice -–aadetermination
determinationthat
thathas
hassince
sincebeen
been reversed
reversed and
and was
was not
allowed under
under the
the terms
termsof
ofthe
thepolicy.
policy. Finally,
Finally, in
Moore
County
Wheat,
RMA
revised
in Moore County Wheat, RMA revised the NASS
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numbers
and then
then demanded
demanded aarefund
refund from
from the
the farmers.
farmers.
numbers and

The common thread
thread of
of the RMA’s
RMA’s actions
actions is
is not
not merely
merely inconsistency,
inconsistency, but
but inconsistency
inconsistency at
at the
expense
of
the
insured
farmers.
In
all
three
cases
the
farmers
have
received
a
wrongfully
expense of the insured farmers. In all three cases the farmers have received a wrongfully
determined
determined indemnity
indemnitypayment,
payment,and
and in
inall
allthree
threecases
cases the
the farmers
farmers have
have been
been forced to resort to
litigation
to
enforce
their
rights.
One
must
only
wonder
what
inconsistent
action RMA
RMA is taking
litigation to enforce their rights. One
inconsistent action
outside
of
west
Texas.
outside of west Texas.
Jeff Todd and Spencer
SpencerSmith,
Smith,attorneys
attorneyswith
withthe
theOklahoma-based
Oklahoma-basedlaw
lawfirm
firm of
of McAfee
McAfee &
& Taft, are
currently
currently representing
representing groups of farmers in the Parmer and Moore County, TX administrative
actions. They
one hundred
hundred wheat,
wheat,corn
corn and
and cotton
cotton farmers
farmers in
in all three
They have
have represented over one
forums (administrative appeals,
appeals,arbitration,
arbitration, and
and federal
federal court
court judicial
judicial reviews) arising
arising in crop
insurance
matters.
insurance matters.
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Agricultural

OKLAHOMA
OKLAHOMA CITY
CITY
TENTH
TENTH FLOOR
FLOOR
TWO
TWO LEADERSHIP
LEADERSHIP SQUARE
SQUARE
OKLAHOMA CITY,
OKLAHOMA
CITY,OK
OK73102-7103
73102-7103
(405) 235-9621
235-9621 office
(405) 235-0439
235-0439 fax
fax
(405)
office •• (405)

TULSA
TULSA
500
500 ONEOK
ONEOK PLAZA
PLAZA
100
100 WEST
WEST 5TH
5TH STREET
STREET
TULSA, OK
TULSA,
OK 74103
74103
(918) 587-0000
587-0000 office
(918) 599-9317
599-9317 fax
fax
(918)
office •• (918)

