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I.

Introduction
Introduction

A large U.S. multinational corporation announces a major joint venture in Saudi
Arabia and strongly encourages certain employees to relocate there for three to
four years. ItItcould
couldbe
beaasmart
smartcareer
careermove.
move.ItItcould
couldbe
beaaterrific
terrificexperience,
experience,
both professionally and personally. The
TheSaudi
SaudiGovernment,
Government,however,
however,refuses
refusesto
to
process work visas for young, single women; openly homosexual employees;
Jews; disabled employees; and all employees over the age of 50. Can
Canthe
theU.S.
U.S.
employer intentionally discriminate on the basis of gender, marital status, sexual
orientation, religion, disability and age, by denying transfers to all employees on
these protected bases? Unfortunately,
Unfortunately,despite
despiteCongress’
Congress’amendments
amendmentsof
ofTitle
Title
VII of the Civil Rights Act of 1964 and the Americans With Disabilities Act (“ADA”)
in 1991, and the Age Discrimination in Employment Act (“ADEA”) in 1984,[1] to
provide for extraterritorial application of these landmark antidiscrimination laws,
the answer is still unclear.
As the global economy continues to develop rapidly, more and more courts will
grapple with the contours of the so-called “foreign compulsion” defense. Under
Under
what circumstances will U.S. multinational employers get a pass on intentional
discrimination? Does
Doesthe
theforeign
foreignlaw
lawtruly
trulycompel
compelthe
theU.S.
U.S.employer
employerto
to
discriminate against U.S. citizens, or is the U.S. employer instead using this
foreign law compulsion defense as a smokescreen to legitimatize discrimination?
How well-defined must the foreign law be to compel such blatant discrimination?
How hard must the U.S. employer push the foreign government before acceding
to the discriminatory foreign law?
This Article analyzes the legislative history and some of the evolving case law
interpreting the foreign compulsion defense to otherwise clear violations of Title
VII, the ADEA and the ADA. Neither
NeitherCongress
Congressnor
northe
thecourts
courtshave
haveprovided
provided
clear guidance to multinational employers and expatriates as to when the “foreign
laws” defense permits employers to deny employment opportunities to
employees in protected classes. Such
Suchlack
lackof
ofclarity
claritynecessarily
necessarilyresults
resultsinin
increased litigation expenses, not to mention strained foreign relations and other

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=4c9f06b4-2d4f-498f-bad4-8a5de3c24af2

attendant social costs. This
ThisArticle
Articleproposes
proposesaapractical
practicalsolution
solutionto
tohelp
help
employers, employees and the courts determine when the foreign compulsion
defense applies to immunize U.S. employers from liability under Title VII, the
ADEA and the ADA. Congress
Congressought
oughtto
toamend
amendthese
thesethree
threeantidiscrimination
antidiscrimination
statutes again to permit employers and employees to seek intervention by the
U.S. Department of State in cases of conflict or perceived conflict between U.S.
and foreign employment discrimination laws.
II.

Analysis
Analysis

A. Extraterritorial
Application
of U.S.
Employment
Antidiscrimination
Extraterritorial
Application
of U.S.
Employment
Antidiscrimination
Laws
Laws (Title
(TitleVII,
VII,ADEA
ADEAand
andADA)
ADA)
To “protect against unintended clashes between our laws and those of other
nations which could result in international discord,” courts developed a
“presumption” against extraterritorial application of U.S. law.[2] For
Forexample,
example,the
the
Fifth Circuit majority in Boureslan v. Aramco, Arabian Am. Oil Co., 857 F.2d
1014, 1020 (5th Cir. 1988),[3] noted the “strong countervailing policy arguments”
against extraterritorial application of Title VII in a religious, race and national
origin case brought by a naturalized U.S. citizen born in Lebanon who worked in
Saudi Arabia. The
Themajority
majorityacknowledged
acknowledgedthe
thereality
realitythat
that“[t]he
“[t]hereligious
religiousand
and
social customs practiced in many countries are wholly at odds with those of this
country.”[4] ”Requiring American employers to comply with Title VII in such a
country could well leave American corporations the difficult choice of either
refusing to employ United States citizens in the country or discontinuing
business.”[5] In
Inaddition
additionto
tothe
the“paucity
“paucityof
ofreference
referenceto
tosuch
suchan
an[extraterritorial]
[extraterritorial]
application” of Title VII in the statute or its legislative history, the Fifth Circuit
majority noted the “serious, potentially devisive policy considerations for and
against application of [Title VII] outside the country.”[6]
In EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 246 (1991), the U.S. Supreme
Court applied the presumption in holding that Title VII did not apply
extraterritorially.[7] The
TheCourt
Courtnoted
notedthe
theabsence
absenceof
of“sufficient
“sufficientaffirmative
affirmative
evidence that Congress intended Title VII to apply abroad.”[8] The
TheCourt
Courtinvited
invited
Congress, however, to amend Title VII to apply to U.S. citizens working for U.S.
employers abroad,[9] Congress
Congressdid
didso
soininthe
theCivil
CivilRights
RightsAct
Actof
of1991.[10]
1991.[10]
Congress added the following statement after the definition of “employee” in Title
VII: “With respect to employment in a foreign country, such term includes an
individual who is a citizen of the United States.”[11] The
Thethree
threemajor
majorU.S.
U.S.antiantidiscrimination laws –
- Title
Title VII
VII of
of the
the Civil
Civil Rights
Rights Act
Act of
of 1964
1964 (“Title
(“Title VII”)[12],
VII”)[12], the
the
Age Discrimination in Employment Act (“ADEA”)[13] and the Americans with
Disabilities Act (“ADA”)[14] -– now
now expressly
expressly protect
protect U.S.
U.S. employees
employees working
working
overseas if U.S. companies or foreign entities controlled by U.S. corporations
employ them.[15] In providing for extraterritorial application of these three
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important antidiscrimination laws, however, Congress created a “foreign laws”
defense or exception, which permits a covered U.S. employer to participate in
otherwise discriminatory action to avoid violating the laws of a foreign country
where the U.S. expatriate works.[16] More
Morespecifically,
specifically,aaU.S.
U.S.multinational
multinational
employer may violate Title VII, the ADEA and the ADA if compliance “would
cause such employer, or a corporation controlled by such employer, to violate the
laws of the country in which such workplace is located.”[17]

For example, according to the District of Columbia Circuit Court of Appeals, an
employer does not violate the ADEA if compliance would require the employer to
violate a foreign law imposing a mandatory retirement age.[18] The
TheEEOC,
EEOC,
however, has adopted a narrower exemption to obligations arising from foreign
law -– that
that discriminatory
discriminatory labor
labor agreements
agreements are
are not
not the
the equivalent
equivalent of
of foreign
foreign
statutes, and cannot be the basis of a foreign law defense, because they are
discriminatory arrangements to which the company voluntarily agreed.[19] As
As
discussed further below, the Circuit Courts of Appeal and the EEOC are not
consistent with regard to the important question of whether obligations imposed
by collective bargaining agreements -– such
such as
as the
the one
one in
in Germany
Germany imposing
imposing aa
mandatory retirement age –
- rise
rise to
to the
the level
level of
of aa “foreign
“foreign law”
law” sufficient
sufficient for
for
application of the foreign laws defense.
Congress also specifically limited application of U.S. anti-discrimination law to
cover only foreign entities that are controlled by an American employer.[20]
Whether a foreign entity is “controlled” by a U.S. corporation depends on whether
the two entities share interrelationship of operations, common management,
centralized control of labor relations and common ownership and financial
control.[21] This is essentially the same test used by the EEOC to determine
whether two or more entities should be considered a “single employer,” and
courts tend to put the most emphasis on the extent of centralized ownership and
control of labor relations.
The U.S. Supreme Court has held that Congress has the authority to regulate
employers of U.S. citizens abroad, but that such coverage must be explicitly
provided in the statute.[22] As
Asaaresult,
result,other
otherfederal
federalemployment
employmentprotections
protectionsdo
do
not share the extraterritorial reach that Congress granted to Title VII, the ADA
and the ADEA. For
Forexample,
example,the
theNational
NationalLabor
LaborRelations
RelationsAct
Act(“NLRA”),
(“NLRA”),the
the
Occupational Safety & Health Act (“OSHA”), and the Worker Adjustment &
Retraining and Notification Act (“WARN Act”) apply only to workplaces within the
United States and its possessions. Similarly,
Similarly,only
onlyemployees
employeesbased
basedininthe
theU.S.
U.S.
are protected by the Family Medical Leave Act (“FMLA”), the Equal Pay Act
(“EPA”), the Fair Labor Standards Act (“FLSA”), the Equal Pay Act (“EPA”) and
the whistleblowing provisions of the Sarbanes-Oxley Act (“SOX”), none of which
apply abroad. Employees
Employeesworking
workingoutside
outsidethe
theUnited
UnitedStates
Statesare
arenot
notcounted
countedfor
for
determining coverage for purposes of the FMLA, but are counted for determining
whether an employer is subject to the WARN Act.[23]
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B. The
Laws”
Exception
to Extraterritorial
Application
of Titleof Title
The“Foreign
“Foreign
Laws”
Exception
to Extraterritorial
Application
VII and
and the
the ADEA
ADEA

The ADEA contains an express statutory exception to extraterritorial application:
It shall not be unlawful for an employer, employment
agency, or labor organization –
(1)
to take any action otherwise prohibited under
subsections (a), (b), (c), or (e) of this section . . .
where such practices involve an employee in a
workplace in a foreign country, and compliance with
such subsections would cause such employer . . . to
violate the laws of the country in which such
workplace is located.[24]
The Civil Rights Act of 1991 extended Title VII to apply extraterritorially.[25] The
1991 Act also added a foreign laws exception nearly identical to that contained in
the ADEA.[26]

The issue that has caused division in the case law is whether compliance with
the U.S. anti-discrimination law “would cause such employer . . . to violate the
laws of the country in which such workplace is located.” The
Thecourts
courtsand
andthe
the
EEOC have adopted different tests.
C. The
Case
Law
Interpreting
the the
Foreign
Compulsion
TheInconsistent
Inconsistent
Case
Law
Interpreting
Foreign
Compulsion
Defense
Employment
Actions
Defense to
toOtherwise
OtherwiseDiscriminatory
Discriminatory
Employment
Actions
Prior to Congress’ amendment of Title VII in 1991 to provide for extraterritorial
application to U.S. citizens working for U.S. employers (and U.S.-controlled
employers) abroad, some courts considered the question under a different
theory: whether the foreign law or requirement constituted a bona fide
occupational qualification (“BFOQ”), a defense to discrimination.
Since the 1991 amendments, some courts have narrowly interpreted the “foreign
laws” exception, requiring the employer to prove that complying with U.S.
antidiscrimination laws will inevitably violate the national law of the host country.
But the standard is uncertain, requiring multinational employers to speculate and
litigate whether a foreign law trumps the antidiscrimination provisions of Title VII
and the ADEA.[27] In
Inaddition,
addition,application
applicationof
ofthe
theforeign
foreignlaws
lawsexception
exceptionininaa
particular case is likely to implicate diplomatic relations. For
Forthese
thesereasons,
reasons,
Congress should amend Title VII and the ADEA to permit employers to apply to
the U.S. State Department for a foreign laws exception in appropriate cases.[28]
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In one case, for example, an employee lost his age discrimination claim because
the court held that a mandatory retirement provision in the employer’s German
labor contract trumped enforcement of the ADEA.
1. Kern
v. v.
Dynalectron:
BFOQ
Warranted
Religious
Kern
Dynalectron:
BFOQ
Warranted
Religious
Discrimination
Discrimination
In Kern v. Dynalectron Corp., 577 F. Supp. 1196 (N.D. Tex. 1983), a helicopter
pilot working in Saudi Arabia sued his employer for religious discrimination based
on its requirement that he convert to Islam as a condition of employment. The
The
district court held that the requirement was a BFOQ that warranted the
employer’s intentional religious discrimination. The
Thecourt
courtreasoned
reasonedthat
thatthe
the
requirement was not merely a response to a contractor’s preference for Muslims,
but rather reflected the undisputed fact that non-Muslim employees caught flying
in Mecca would be beheaded under Saudi Arabia law.[29]
The district court distinguished a Ninth Circuit BFOQ decision, Fernandez v.
Wynn Oil Co.,[30] in which the court held that customer preference in South
America to do business with male employees did not justify the BFOQ defense to
discrimination against a female employee. Unlike
UnlikeFernandez,
Fernandez,the
theevidence
evidenceininthe
the
Kern case demonstrated that “being Moslem was linked to job performance,” and
was “an absolute prerequisite to doing this job (flying helicopters into Mecca).”
The Kern court applied “Title VII’s B.F.O.Q. exception as it was intended to be
applied (i.e., in those limited instances where one must tolerate religious
discrimination where it is a necessity, in fact, a prerequisite for the performance
of a job).”[31] “Thus,” the court was “in no way allowing a foreign nation, here
Saudi Arabia, to compel the non-enforcement of Title VII in this country.”[32] The
The
BFOQ defense was a precursor to the foreign compulsion defense to
extraterritorial application of the anti-discrimination laws.

2. Abrams
v. v.
Baylor
College
of Medicine:
U.S.U.S.
Employer
Must Must
Abrams
Baylor
College
of Medicine:
Employer
Obtain
from
thethe
Foreign
Obtain Official
OfficialPronouncement
Pronouncement
from
Foreign
Government
Compulsion
Defense
Applies
GovernmentBefore
BeforeForeign
Foreign
Compulsion
Defense
Applies
In Abrams v. Baylor College of Medicine, 805 F.2d 528 (5th Cir. 1986), for
example, the Fifth Circuit found intentional discrimination where a medical school
employer excluded Jewish physicians from a program that supplied doctors to a
hospital in Saudi Arabia, for the asserted reason that they would be unable to
obtain visas for entry to that country. The
Thecourt
courtheld
heldthat
thatthe
themedical
medicalschool
schoolhad
had
not established a BFOQ defense because it had simply assumed that Jewish
physicians would be excluded from Saudi Arabia without asking the Saudi
government about its policy on the matter. The
Thecourt
courtcriticized
criticizedthe
theemployer’s
employer’s
“theoryless theory”:
There is no evidence in the record that that statement
represented the actual position of the Saudi
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government with regard to the participation of Jews in
the program. In
Inaddition,
addition,there
thereisisno
noevidence
evidencethat
that
Baylor even attempted to ascertain the official position
of the Saudi government on this issue. Despite
Despitethis
this
“visa problem,” [the plaintiff-doctors] Abrams and
Linde persisted in their desire to undertake a Saudi
rotation. Nevertheless,
Nevertheless,each
eachtime
timeaateam
teamdeparted
departedfor
for
Riyadh, Jewish personnel were excluded from
participation.
*

*

*

One of the chief difficulties in this case is that Baylor
simply never arrived at a theory of its case. There
There
was at least a theoretical possibility that Baylor could
assert that “non-Jewishness” was a bona fide
occupational qualification (BFOQ) for the Faisal
Hospital rotation program, notwithstanding the fact
that the exclusion of Jews as Jews would normally be
prohibited from discrimination under Title VII. Cf.
Cf.
Dothard v. Rawlinson, 433 U.S. 321, 97 S. Ct. 2720,
53 L.Ed.2d 786 (1977) (gender is BFOQ for
employment as a state prison guard). Baylor
Baylorjust
just
danced all around this; it never zeroed in on this as a
BFOQ. In
Inorder
orderto
tosubstantiate
substantiatethat
thatdefense
defensethough,
though,
Baylor would have to prove that the official position of
the Saudi government forbad or discouraged the
participation of Jews in the program. That
Thatwould
wouldhave
have
meant that Baylor would have to obtain formally an
authoritative statement of the position of the Saudis.
Yet Dr. DeBakey testified that it was not until 1983,
more than a year after suit was instituted, that Baylor
attempted to obtain such a statement. While
Whilethe
the
failure to seek or obtain such a critical determination
is puzzling - and goes a long way toward knocking the
props from under the BFOQ defense - a good
explanation may well be the District Court's finding
that Baylor's inaction was motivated, in part, by its
desire not to “rock the boat” of its lucrative Saudi
contributors. 805 F.2d at 531, 533 (italics added).
Abrams v. Baylor College of Medicine thus counsels multinational employers to
inquire and verify with the foreign government whether local law will require the
employer to discriminate in violation of Title VII and the ADEA. This
Thisstandard
standard
has the potential to interfere with international diplomatic relations.
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3. Brownlee
v. v.
Lear:
NoNo
Imputation
of Foreign
Customer’s
Brownlee
Lear:
Imputation
of Foreign
Customer’s
Discrimination
U.S.
Employer
Discriminationtoto
U.S.
Employer
Another noteworthy case is Brownlee v. Lear Siegler Management Services
Corp., 15 F.3d 976 (10th Cir. 1994). In
InBrownlee,
Brownlee,the
thedefendant
defendantLear
Learhired
hiredthe
the
plaintiffs to provide services to the Royal Saudi Air Force (“RSAF”) in Saudi
Arabia. "Sometime
"Sometimeafter
afterplaintiffs'
plaintiffs'arrival
arrivalin-country,
in-country,RSAF
RSAFpersonnel
personnelinsisted
insisted
plaintiffs were unsuitable for their assigned duties -– allegedly
allegedly based
based on
on
impermissible age considerations –
- and
and barred
barred plaintiffs
plaintiffs from
from their
their work
work stations.
stations.
When efforts to dissuade the RSAF proved fruitless, Lear capitulated and
terminated plaintiffs." Brownlee
Brownleev.
v.Lear
LearSiegler
SieglerManagement
ManagementServices
ServicesCorp.,
Corp.,15
15
F.3d at 977.
Since the plaintiffs had no evidence that Lear intended to discriminate against
them on the basis of age, their age discrimination suit "turn[ed] on whether the
RSAF's alleged discriminatory intent may somehow be imputed to Lear." Id.
Id.The
The
court concluded that it could not: “[W]e know of no authority for imputing a
principal's discriminatory intent to an agent to make the agent liable for his
otherwise neutral business decision. Similarly,
Similarly,while
whilediscriminatory
discriminatorypractices
practicesof
of
an agent may be imputed back to a principal to render the principal liable for its
agent's statutory violations, [citations], we have found no authority for imputing
statutory liability in the opposite direction, from a culpable principal to an innocent
agent." Id.
Id.at
at978.
978.InInthese
thesecircumstances,
circumstances,following
followingthe
theclient's
client'swishes
wishescan
can
correctly be regarded as a "neutral business decision."[33]
4. Mahoney
v. v.
RFE/RL:
Private
Contractual
Obligations
May May
Mahoney
RFE/RL:
Private
Contractual
Obligations
Support
Defense
Supportthe
theForeign
ForeignCompulsion
Compulsion
Defense
In Mahoney v. Radio Free Europe/Radio Liberty, Inc., 47 F.3d 447 (D.C. Cir.
1995), cert. denied, 516 U.S. 866, 116 S. Ct. 181, 133 L.Ed.2d 120 (1995), the
D.C. Circuit Court of Appeals elevated a private employer’s contractual obligation
under a German collective bargaining agreement to the status of a foreign law for
purposes of the foreign compulsion defense. The
Theemployer,
employer,Radio
RadioFree
Free
Europe/Radio Liberty (“RFE/RL”), was a non-profit Delaware corporation based
in Munich, Germany. RFE/RL
RFE/RLbroadcast
broadcastaround
aroundthe
theworld.
world.InIn1982,
1982,RFE/RL
RFE/RL
negotiated a collective bargaining agreement (“CBA”) with a German labor union.
Labor contracts in Germany typically contain a mandatory retirement provision,
requiring covered employees to retire by the age of 65. The
TheCBA
CBAcontained
containedsuch
such
a mandatory retirement provision. RFE/RL
signed
the
CBA
before
Congress
RFE/RL signed the CBA before Congress
amended the ADEA in 1984 to provide expressly for extraterritorial application to
U.S. expatriates.[34] Following
Followingthe
theamendment,
amendment,RFE/RL
RFE/RLapplied
appliedto
tothe
theGerman
German
Works Council for an exception to the CBA so as not to violate the ADEA.[35]
The Works Council denied RFE/RL’s request for an exception, and RFE/RL
appealed to a German labor court.
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The German labor court also denied RFE/RL’s request for an exception to the
CBA’s mandatory retirement provision, reasoning that an exception to allow U.S.
employees to work past age 65 would discriminate against similarly situated
German employees.[36] Based
Basedon
onthat
thatruling,
ruling,RFE/RL
RFE/RLterminated
terminatedthe
theplaintiff’s
plaintiff’s
employment when he turned 65.
The district court found that RFE/RL had violated the ADEA. Relying
Relyingon
onaa
German labor law professor as an expert witness, the employer argued that “a
mandatory retirement age is a deeply embedded concept in German labor
practice.”[37] The
Thedefendant’s
defendant’sexpert
expertopined
opinedthat
thatunion
unioncontract
contractterms
termswith
with
mandatory retirement ages were considered to have “legal force” in Germany.
[38] The
Thedistrict
districtcourt
courtwas
wasunimpressed:
unimpressed:“[E]ven
“[E]venan
anexpert
expert(even
(evenone
onewith
with
Professor Simitis’s impressive credentials) cannot tell a court how to interpret the
word ‘law’ as Congress used it in § 623(f)(1). .... . Defendant’s
Defendant’sargument
argumentbased
based
on German labor ‘practice’ and ‘policy’ is unpersuasive.”[39] Noting
the
absence
Noting the absence
of legal authority directly on point, the district court reasoned that “it is difficult to
imagine that Congress intended the term ‘laws’ to extend beyond its ordinary
meaning to encompass practices, policies and contracts.”[40] The
Thedistrict
districtcourt
court
posed a hypothetical of “a foreign country’s labor unions came to be controlled by
a group committed to the exclusion of a racial minority”: “It can hardly be doubted
that Title VII [ ] would not allow a U.S. employer in that country to enforce racist
policies under the guise of obeying the foreign labor unions.”[41] The
TheMahoney
Mahoney
district court faulted the employer for not doing enough to “fully pursue the
possibility of achieving an actual change in the union contract.”[42]
On appeal from the district court’s ruling, the D.C. Circuit reversed.[43] The
TheD.C.
D.C.
Circuit faulted the parties for not bringing to the district court’s attention an earlier
U.S. Supreme Court decision, Norfolk & Western Railway v. American Train
Dispatchers' Ass'n, 499 U.S. 117, 111 S. Ct. 1156, 113 L.Ed.2d 95 (1991), which
the appellate court found “stands firmly against the district court’s interpretation,”
and that “[i]f Norfolk & Western had been brought to the district court's attention,
we have no doubt that it would have ruled the other way.”[44] In
InNorfolk,
Norfolk,the
the
Supreme Court held that a rail carrier’s exemption under 49 U.S.C. § 11341(a)
"from all other law" included a “carrier’s legal obligations under a collectivebargaining agreement."[45] This
Thismeaning
meaningof
of"law"
"law"was
was“clear
“clearand
andcertain”
certain”to
tothe
the
Court.[46] “A contract," the Court reasoned, "has no legal force apart from the
law that acknowledges its binding character," and that “[a] contract depends on
laws to enforce it and make it effective.”[47]
The D.C. Circuit also brushed aside the plaintiffs’ argument in Mahoney that the
employer “could have bargained harder for a change in the labor contract”:
If RFE/RL had not complied with the collective
bargaining agreement in this case, if it had retained
plaintiffs despite the mandatory retirement provision,
the company would have violated the German laws
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standing behind such contracts, as well as the
decisions of the Munich Labor Court. In the words of
[ADEA] § 623(f)(1), RFE/RL’s “compliance with [the
Act] would cause such employer . . . to violate the
laws of the country in which such workplace is
located." . . . When
Whenan
anoverseas
overseasemployer's
employer's
obligations under foreign law collide with its
obligations under the Age Discrimination in
Employment Act, § 623(f)(1) quite sensibly solves the
dilemma by relieving the employer of liability under
the Act. Plaintiffs complain that RFE/RL could have
bargained harder for a change in the labor contract.
But application of § 623(f)(1) does not depend on
such considerations. The
Thecollective
collectivebargaining
bargaining
agreement here was valid and enforceable at the time
of plaintiffs' terminations, and RFE/RL had a legal
duty to comply with it. There
Thereisisnot,
not,nor
norcould
couldthere
there
be, any suggestion that RFE/RL agreed to the
mandatory retirement provision in order to evade the
Age Discrimination in Employment Act. Such
Such
provisions are, the evidence showed, common
throughout the Federal Republic of Germany, and
RFE/RL entered into this particular agreement before
Congress extended the Act beyond our borders.[48]
D. The
Test
TheEEOC’s
EEOC’sRestrictive
Restrictive
Test
Further complicating matters, the EEOC has rejected the Mahoney court’s broad
application of the foreign compulsion defense, opining that discriminatory labor
agreements are not the equivalent of foreign statutes, and cannot be the basis of
a foreign law defense, because they are discriminatory arrangements to which
the company voluntarily agreed. See
SeeEEOC
EEOCEnforcement
EnforcementGuidance
Guidanceat
at2313-27.
2313-27.
The EEOC also opines that an employer “must initially demonstrate that the
source of authority on which it relies constitutes a foreign law.”[49]
The EEOC provides the following example of a situation where the foreign laws
defense applies:

Example:
Example: Sarah
Sarah isis aa U.S.
U.S. citizen.
citizen. She
Sheworks
worksas
asan
an
assistant manager for an U.S. employer located in a
Middle Eastern Country. Sarah
Sarahapplies
appliesfor
forthe
thebranch
branch
manager position. Although
AlthoughSarah
Sarahisisthe
themost
most
qualified person for the position, the employer informs
her that it cannot promote her because that country’s
laws forbid women from supervising men. Sarah
Sarahfiles
files
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a charge alleging sex discrimination. The
Theemployer
employer
would have a "Foreign Laws" defense for its actions if
the law does contain that prohibition.[50]
The EEOC’s restrictive test thus requires that the U.S. employer prove both the
existence of a specific foreign law, and that compliance with the U.S. law would
cause the employer to violate the specific law of the foreign country. Under
Underthe
the
first prong of the defense, the employer “must initially demonstrate that the
source of authority on which it relies constitutes a foreign ‘law.’” The
TheEEOC
EEOC
Guidance then explains:
As noted in the Policy Guidance on the ADEA Foreign
Laws Defense, the parameters of this element of the
defense are uncertain. As
Asaaresult,
result,investigators
investigators
should contact the Attorney of the Day whenever a
question concerning a "law" arises. As
Asfurther
further
indicated in the Policy Guidance on the ADEA Foreign
Laws Defense, however, there are circumstances in
which the defense clearly would not be available.
See Examples 2 and 3 at pp. 3-4 of ADEA Policy
Guidance.[51]
The EEOC’s ADEA Policy Guidance in turn provides:
A critical element of a successful sec. 4(f)(1) "foreign
laws" defense is proof by the United States employer,
or a corporation controlled by such employer, that
compliance with the ADEA would "cause" it "to violate
the laws" of the foreign country. The
TheADEA,
ADEA,as
aswell
well
as the legislative history interpreting the Act, is silent
as to what constitutes a "law" for purposes of setting
forth a sec. 4(f)(1) defense. This
Thissilence
silencereflects,
reflects,inin
part, a recognition of the difficulty in formulating such
a comprehensive definition. As
Asone
onecourt
courthas
hasnoted,
noted,
"[T]here is no word in the language which, in its
popular and technical application, takes a wider or
more diversified signification."[52] AA"law,"
"law,"however,
however,
clearly does not include a corporation/business's
rules, regulations or policies of employment.

The EEOC’s ADEA Guidance provides the following examples:
Example 2 - CP is a 64-year-old United States citizen
working in the country of Xenon for R, a United States
business concern. At
Atthe
theannual
annualstockholders
stockholders
meeting, an amendment to the corporate charter is
adopted whereby the corporation must reduce any
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employee’s salary by 25% upon their reaching the
age of 65. The
TheXenon
XenonCivil
CivilCode
Codeprovides
providesthat
thatall
all
corporate charters and amendments to corporate
charters must be registered with the Department of
Commerce. Two
Twoweeks
weekslater
laterRRnotifies
notifiesCP
CPof
ofits
its
intent to reduce CP’s salary upon CP’s reaching the
age of 65. CP
CPthen
thenfiles
filesaacharge
chargeof
ofage
age
discrimination with the Commission. In
Inresponse
responseto
to
CP's charge, R asserts a sec. 4(f)(1) "foreign laws"
defense as CP's continued employment at nonreduced wage would violate its government registered
company charter.
R's defense would fail in this instance as the
provisions of R's government registered company
charter do not rise to the level of a foreign law under
sec. 4(f)(1).
Example 3 - Assume for purposes of this example
that the Republic of Argon's Constitution provides that
only a bill which passes both houses of the legislature
shall have the force and effect of law within the
boundaries of the country. Due
Dueto
tooverwhelming
overwhelming
public support by voters in Argon, a measure,
introduced and passed in the lower house of
government, requires an employer to retire
employees at the age of 55. CP
CPisisaa57-year-old
57-year-old
United States citizen working in Argon for R, an
American corporation. RRnotifies
notifiesCP
CPof
ofits
itsdecision
decisionto
to
retire CP immediately. CP
CPthen
thenfiles
filesaacharge
chargeof
ofage
age
discrimination with the Commission. Two
Twoweeks
weekslater
later
the upper house of government passes the
mandatory retirement bill. RRresponds
respondsto
toCP's
CP'scharge
charge
by asserting a sec. 4(f)(1) "foreign laws" defense
grounded in the recently adopted mandatory
retirement law.

A sec. 4(f)(1) defense would not be available to R
under these circumstances as no mandatory
retirement law existed at the time of R's decision to
terminate CP, i.e., only one house had approved the
measure. Of
Ofcourse,
course,since
sincethe
thebill
billlater
laterbecame
becamelaw,
law,
it could well have a limiting effect on the available
relief, e.g., reinstatement would not be feasible.[53]
The second requirement of the foreign law defense is whether compliance with
the ADEA would "cause" an employer to violate a foreign law. According
Accordingto
tothe
the
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EEOC Guidance, “[a]nalysis of this issue focuses on the nature and substance of
the foreign law asserted in support of the defense (i.e., does the ADEA mandate
an action inconsistent with the foreign law or is such action merely
discretionary).” The
TheEEOC
EEOCprovides
providesthe
thefollowing
followingexample:
example:
Example 4 - Assume for purposes of this example
that a Thorium law requires employers to pay an
annual fee of $50 for every active employee age 65 or
above. This
Thisfee
feeisisused
usedto
tofund
fundThorium's
Thorium'sprogram
programto
to
provide workers' compensation benefits. While
Whilethe
the
program is available to all employees in the country,
Thorium has determined that the greater frequency
and amount of benefits paid to persons 65 and older
justifies the assessment. R,
R,aaUnited
UnitedStates
Statesemployer
employer
operating in Thorium, employs 50 U.S. citizens, 10 of
whom are 65 or above. On
Onthe
thelast
lastpay
payperiod
periodof
ofthe
the
year, in addition to normal deductions, R subtracts
$50 from the paycheck of each person 65 or above.
In responding to charges of age discrimination filed by
the 10 older workers, R asserts that compliance with
the ADEA (not deducting additional money from the
wages of older workers) would cause it to violate a
law of Thorium.
R's foreign law defense would fail in this hypothetical
situation because treating employees of all ages
equally with respect to their compensation as required
by the ADEA would not "cause" a violation of Thorium
law. The
Thelaw
lawininquestion
questiondoes
doesnot
notrequire
requirethat
that
individual employees 65 and above be assessed the
fee. Indeed,
Indeed,the
theThorium
Thoriumlaw
lawisisentirely
entirelysilent
silentwith
with
respect to the source of the levy. RRhad
hadthe
theoption
optionof
of
paying the $500 itself or pro rating the amount
deducted among all of its employees. Since
Sinceeither
either
course of action would have satisfied the
requirements of the ADEA without causing R to
violate Thorium law, R's sec. 4(f)(1) defense would
fail.[54]

The EEOC opines that to establish the second prong of the foreign laws defense,
an employer must demonstrate that “it is impossible to comply with both sets of
requirements,” i.e., the U.S. anti-discrimination law and the foreign country
law.[55] The
TheEEOC
EEOCinstructs
instructsits
itsinvestigators
investigatorsto
to“attempt
“attemptto
toobtain
obtaincopies
copiesof
ofall
all
documentary material that might be relevant in assessing the requirements of the
foreign law, including the text of the law itself, and any available legislative
history or case law interpreting it.” Curiously
Curiouslyrelying
relyingon
onthe
thedistrict
districtcourt’s
court’sopinion
opinion
in Mahoney, and not the D.C. Circuit’s superseding opinion, the EEOC also
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instructs its investigators to “consider the steps a respondent has taken or could
take to avoid the conflict and to comply with Title VII or the ADA.”[56] According
According
to the EEOC, “[t]he defense will be established only where compliance with Title
VII or the ADA will inevitably lead to a violation of foreign law.[57]
The EEOC provides the following example:

Example:
Example:AACasparian
Casparianstatute
statuterequires
requiresthat,
that,after
afterthe
the
period of their pregnancy-related disability, new
mothers be given six weeks paid leave for childcare
purposes. In
Incompliance
compliancewith
withthe
thelaw,
law,R,
R,aaUnited
United
States employer employing teachers of English in
Caspar, provides its female employees with such paid
leave. Charging
ChargingParty,
Party,aamale
maleU.S.
U.S.citizen
citizenemployed
employed
by R in Caspar, challenges R's failure to provide him
the six weeks’ childcare leave when his wife gave
birth to their first child. RRasserts
assertsaaforeign
foreignlaw
law
defense based on the Casparian statute.
R's foreign law defense would fail under the above
facts. Title
TitleVII
VIIrequires
requiresthat
thatchildcare
childcareleave
leavebe
be
granted, equally to male and female employees. See
See
"Policy Guidance an Parental Leave," No. H-915-058
(Aug. 27, 1990). Requiring
RequiringRRto
tomeet
meetthis
thisTitle
TitleVII
VII
obligation would not, however, "cause" a violation of -or make it impossible for R to comply with -Casparian law. Although
AlthoughRRisisrequired
requiredby
byCasparian
Casparian
law to give paid childcare leave to female employees,
Casparian law does not forbid R from offering such
leave to male employees as well. RRcan
canmeet
meetthe
the
requirements of both Casparian law and of Title VII by
offering paid childcare leave to new parents in its
employ, without regard to their sex.
The EEOC’s unhelpful guidance further muddles the test for when a foreign law
compels discrimination.[58] The
TheEEOC
EEOCdecided
decidedto
tofollow
followaalower
lowerdistrict
districtcourt’s
court’s
interpretation of the foreign compulsion defense, instead of the D.C. Circuit’s
controlling opinion in Mahoney. At
Atbest,
best,multinational
multinationalemployers
employersmust
mustnow
now
guess whether a court will follow the D.C. Circuit’s broad test of “foreign law” in
Mahoney, or the EEOC’s more restrictive test adopting the district court’s
analysis in Mahoney. The
TheEEOC’s
EEOC’sguidance
guidanceunfortunately
unfortunatelyleads
leadsto
tomore
more
uncertainty and unnecessary litigation, not less. At
Atleast
leastthe
theEEOC
EEOCadmitted
admittedinin
its guidance that “the parameters of [the foreign law] element of the defense are
uncertain.”[59]

Like the EEOC’s restrictive test, the Restatement of Foreign Law provides: “The
defense of foreign government compulsion is in general available only when the
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other state’s requirements are embodied in binding laws or regulations subject to
penal or other severe sanction; it is not available when the second state’s orders
are given in the form of ‘guidance,’ informal communications or the like.”[60]
E. Proposal
U.S.
Department
of of
State
Intervention
Proposalfor
for
U.S.
Department
State
Intervention
The EEOC’s Guidance on Extraterritorial Application of the ADEA [61]
recognizes the possibility of intervention by the U.S. Department of State in
cases of conflicts with foreign “laws”:
This scenario could also give rise to a possible
conflict of laws or foreign policy question. IfIfsuch
suchaa
situation arises contact the Guidance Division as it will
then coordinate with the Department of State for an
appropriate review of the matter (see discussion at p.
5-6).
In light of the international comity concerns underlying the presumption against
extraterritorial application, and the fact that the President enjoys the power to
enter into treaties with foreign nations,[62] Congress should amend the three
major U.S. anti-discrimination statutes (Title VII, the ADEA and the ADA) to allow
a U.S. multinational employer to seek intervention by the U.S. Department of
State in the event of a suspected conflict between these laws and the laws of a
foreign country.
The Office of the Legal Advisor within the U.S. Department of State appears well
suited to intervene in foreign law compulsion cases. The
TheOffice
Officeserves
servesthe
the
following roles, among others:

1. Advises
Advisesand
andrepresents
representsthe
theBureaus
Bureausand
and
missions of the Department; the Secretary and
senior leadership; and, through the Secretary, the
Executive Branch on all legal and legal policy
issues arising in connection with U.S. foreign
policy and the work of the Department;
2. Brings
Bringslegal
legalconsiderations
considerationstotobear
bearininformulating
formulating
and carrying out U.S. foreign policy and in the
administration of the Department and the Foreign
Service;
3. Reports
Reportsdirectly
directlytotothe
theSecretary
SecretaryofofState;
State;
4. Participates
Participatesinininternational
internationalnegotiations
negotiationsand
and
represents the United States in international
conferences related to legal issues, and serves as
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a member of delegation and legal adviser to
Treaty implementation commissions;
5. Represents
Representsthe
theDepartment
Departmentregarding
regardinglegal
legal
concerns at interagency meetings, congressional
hearings, and meetings of private organizations;
and
6. Represents
Representsthe
theUnited
UnitedStates
Statesininlitigation
litigationbefore
before
international tribunals.[63]
The Department of State’s Office of Legal Advisor also serves as Chairman of
the Department of State’s Advisory Committee on International Law and the
Secretary of State’s Advisory Committee on Private International Law.
III.

Conclusion
Conclusion

Based on the evolving case law, a U.S. employer cannot be certain when
compliance with Title VII, the ADEA and the ADA “would cause such employer . .
. to violate the laws of the country in which such workplace is located.” Some
Some
courts, such as the D.C. Circuit in Mahoney, appear to recognize the reality that
some countries’ “laws” include religious customs, mores and local practices,
whereas other courts and the EEOC take a more restrictive interpretation of what
constitutes a “foreign law” sufficient to justify discrimination. Based
Basedon
onthe
the
Abrams v. Baylor College of Medicine decision by the Fifth Circuit, it would
appear that, at the very least, U.S. companies with foreign operations should
attempt to obtain some official governmental statement regarding the availability
of work visas before excluding in those countries certain employees in protected
classes (under U.S. law).

In light of the international comity and diplomatic relations concerns, and the
uncertainty regarding the foreign laws defense to discrimination, Congress
should amend Title VII, the ADEA and the ADA to provide for intervention by the
U.S. Department of State in cases of perceived conflict with local laws.
*∗ By
ByTyler
TylerM.
M.Paetkau,
Paetkau,Shareholder,
Shareholder,Littler
LittlerMendelson,
Mendelson,P.C.,
P.C.,San
SanFrancisco
Francisco
[1] See
See29
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