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COMMON PLEAS
GREENE COUNTY,
COUNTY, OHIO
IN THE
THE COURT OF COMMON
PLEAS FOR GREENE
State of
of Ohio
State

Plaintiff
v.
V.
Tara
Tara L.
L. Whitacre
Whitacre
Defendant

*
*
*
*
*
*
*
*
*

Case No.
No. 2008CRO176
Case
2008CR0176

Motion to
Motion
to Dismiss
Dismiss

TARA L.
TARA
L.WHITACRE,
WHITACRE,bybyand
andthrough
throughher
herundersigned
undersignedCounsel,
Counsel,moves
moves the
the Court
Court to
to dismiss
dismiss
this case,
with prejudice. As
case, with
Asgrounds
groundsfor
forthis
thisdismissal
dismissalshe
shefiles
filesthe
theattached
attached memorandum.
memorandum.

Respectfully submitted,
_________________________________
Kermit
F. Lowery
Lowery (033002)
(033002)
Kermit F.
Attorney
Attorney for
for Defendant
Defendant
PO Box 933
Dayton, Ohio
Ohio 45401
45401
Tel.:
937-865-1812
Tel.:
Fax: 937-865-1211
937-865-1211
Kermit.Lowery@lexisnexis.com
Kermit.Lowery@lexisnexis.com
MEMORANDUM
MEMORANDUM
brutally beat
continuing an
In late November, 2007, Chad Day brutally
beat Tara Whitacre, continuing
an ongoing pattern
done before,
before, she
shefiled
filed criminal
criminal charges
againsthim.
him. She did this with
of abuse.
abuse. As
As she
she had done
charges against
with some
some
she had
had filed
fled such
reluctance, since she
such charges
charges in the
the past, had protection orders issued against him and

attempted to
to remove
removehim
himfrom
from the
thelives
lives of
of herself
herselfand
andher
herchildren
childrenall
alltotono
noavail.
avail. He
He continually
continually
attempted
violated
violated protection
protection orders,
orders, beat
beat her into recanting and received only minimal
minimal jail
jailsentences.
sentences.

assuredher
herthat
thatthings
thingswould
wouldbe
bedifferent.
different. If she
However, this time her friends assured
she would trust
them and file
file charges,
and could
could not harm her
charges, they would
would work
worktotomake
makesure
surethat
that he
he was
was not
not released
released and

again. Despite
releasedfrom
from jail
jail within
within aa matter of days. Despite
again.
Despite their best efforts, Mr. Day
Day was
was released
Despite the
fact that he was aa repeat
repeat violent
violent offender the court
court set
set his bond at such a low amount that he
he was able to

family and
get family
and friends
friendstotopurchase
purchase aa bond
bond from
fromaa bondsman.
bondsman.
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was released,
released,he
hebegan
begantotoviolate
violate the
the protection
protection order and make visits to
Once he was
to the
the residence
residence

that he
he shared
sharedwith
with Tara
TaraWhitacre.
Whitacre. She
felt that she
she was
waspowerless
powerlesstotostop
stopthis.
this.After
Afer all,
She felt
all, she
she had tried
each time
time the system
system failed
failed to protect her.
many times and each
her.

and into
into the
the early
early months
months of
of 2008, Mr. Day
Throughout December and
Day continued
continued his
his mental
mental and
physical abuse
of Tara
Tara Whitacre
Whitacre and
and her
her children.
children. Fearing
abuse of
Fearing for
forher
her safety
safety and
and that of
of her
her children,
children, she
she
into his
gave into
his demands
demands and
and recanted
recanted once again.

In March,
March, 2008,
2008, her
her fears were realized. All
Allcharges
chargesagainst
against Mr.
Mr.Day
Daywere
weredropped
droppedand
and she
she
was charged
chargedwith
with perjury.
perjury. She
distance herself
herself from
from Mr.
Mr. Day. She
She continued her efforts to distance
She refused
refused to
let him
for help.
him return
return to
to their
theirresidence.
residence. She
Shebegan
began to
to seek
seek out her old friends
friends and
and ask them for
help.

Then, on March 31, 2008, Mr.
Mr. Day
brutally beat
Day broke
broke down
downthe
the door
doorto
toher
her house
house and brutally
beat and

raped her
her for
for aa period
period of
of three
three hours
hours before
before she
sheconvinced
convincedhim
himto
toleave.
leave. Apparently, this was too much
raped

to ignore.
ignore. Mr.
and other
other crimes.
crimes. Eventually,
for the system
system to
Mr.Day
Daywas
was charged
charged with
with attempted
attempted murder and
entered aa plea
plea and
and has
hasbeen
beensentenced
sentencedtoto12
12years
yearswithout
withoutthe
thepossibility
possibility of
he entered
of early
early release.
release.

the clear
clear evidence
evidencethat
thatMr.
Mr. Day
Day forced Tara
Tara Whitacre
Whitacre into recanting her grand
grand jury
jury
Despite the
testimony, the
office has continued to seek
seek to
to punish
punish the
the victim
victim in
the Greene County Prosecutor's
Prosecutor's office
in this
this case
case

by maintaining
maintaining the
the prosecution
prosecution of
of perjury
perjury charges.
charges. This
Thisisisdespite
despite the
the fact
fact that
that they
they know,
know,as
as evidenced
evidenced
in the
the final pre-trial
charge of
of
by their concession
concession in
pre-trial held
held August
August 8,
8, 2008,
2008, that
that they
they cannot
cannot prove a charge

perjury. Instead
they now
now wish
wish to
to seek
seekaaconviction
convictionfor
for falsification
falsification
Instead of
of perjury,
perjury,the
the prosecutor
prosecutor says,
says, they
under R.C. 2921.13, which
which they
perjury.
they feel
feel is
is aa lesser
lesser included offense for
for the
the charges of perjury.
As demonstrated below, under the facts
facts of
of this case
falsification is
case falsification
is not
not aa lesser
lesser included offense

jury instruction
of perjury. The
TheState
State would
would not
not be
be entitled to a jury
instruction on
on falsification
falsificationand
and they
they cannot
cannot prove
perjury.
perjury. Since
Sinceno
noconviction
convictioncan
canbe
beobtained
obtainedfor
forperjury,
perjury,this
thiscase
casemust
mustbe
be dismissed.
dismissed.

CAN THE
THE STATE
STATE OBTAIN
OBTAINAAPERJURY
PERJURYCONVICTION?
CONVICTION?
State simply
simply cannot
cannot obtain
obtain aa conviction
conviction on aa charge
chargeof
ofperjury
perjury in
in this case.
case. The perjury
The State
statute itself
itself precludes a conviction
conviction under
statute
under these
these facts.
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Mr. Day
It is
is undisputed
undisputed that only
only two
two people
people were
were present in November, 2007, when Mr.
Day beat
beat Tara

the grand
grandjury
jury involved
involved only
only this
this particular
particular incident.
incident. The only two
Whitacre. Her
Her testimony
testimony before the
people who have first hand knowledge of the incident
jury testimony
incident described
described in her grand jury
testimony are
are Tara
Whitacre and
Whitacre
and Chad Day.

Mr. Day
witnesslist.
list. There is no witness
witness on
on the
the list
list who
who has
hasfirst
frst hand
Mr.
Day is
is not
not on
on the
the State's
State's witness
knowledge of the facts of the incident who can testify that Tara Whitacre's grand
grand jury
jury testimony is
the testimony is false
false in
in order to obtain aa perjury
perjury conviction.
false. Yet
Yetthe
the State
State must prove that the
Obviously, they
Obviously,
they would
wouldbe
be unable
unable to
to do
do so.
so.

Even if
if Mr.
Mr.Day
Daywas
wason
on the
the State's
State's witness list, they would
would be
be unable to obtain a conviction.
The perjury statute, R.C. 2921.11(E), expressly
expressly prohibits
prohibits aa conviction
conviction based
upon the
the testimony
testimony of
of only
only
based upon
other person.
person. Since only
has first
frst hand
one other
only one
one other person has
hand knowledge
knowledge of
ofthe
the events
events that were the

grand jury
jury testimony, a perjury conviction
subject of the grand
conviction isis impossible
impossible in
inthis
thiscase
case and an indictment

should not
not have
have even
even been
been sought.
there is
is no
no possibility
possibility that
Since there
that the
the State
State can obtain a perjury conviction
convictionbased
based upon the
testimony
testimony of
of the
the witnesses
witnesses they
they have
have disclosed, dismissal of
of this
this case
case is required.

AA
CHARGE
OFOF
CAN THE STATE
STATE BROADEN
BROADEN THE
THE INDICTMENT
INDICTMENTTO
TOINCLUDE
INCLUDE
CHARGE
FALSIFICATION?
FALSIFICATION?
At
At the
the final
finalpre-trial
pre-trialheld
heldAugust
August8,8,2008,
2008,the
theState
Stateindicated
indicatedthat
thatits
itscase
case was
was predicated upon
undisclosed document
document and
and that
that they
they believed
believed that
that this
this document
document would
would support a charge
charge of
of
an undisclosed

falsifcation.
falsification.
Setting aside
asidethe
thefact
factthat
thatthe
theState
Statewould
wouldhave
havethe
the
same
diffcultyininobtaining
obtainingaafalsification
falsifcation
Setting
same
difficulty

conviction as
as they would in obtaining
obtaining aa perjury
perjury conviction
conviction (i.e.
(i.e.that
that no
no one
one on their witness list can
testify
statement are
arefalse),
false),they
theywould
would not
not be
be entitled
entitled to
to an
an instruction
instruction
testify that
that the
the facts
facts attested
attested to in the statement

falsifcation as
on falsification
asaa lesser
lesser included offense for perjury.
If the
If
the instructions
instructions and
and the
the proof
proof at
at trial
trialbroaden
broaden the
the indictment,
indictment,the
the variance
variance constitutes
constitutes a
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amendment and
andviolates
violatesthe
theFifth
Fifh Amendment to the United
Constitution'..
constructive amendment
United States
States Constitution
Fifth Amendment
The Fifth
Amendmentrequires
requires that
that aa defendant
defendant be
be tried
tried only
onlyon
oncharges
charges handed
handed
down by
by aa grand jury.
jury. See
See Stirone v.
v. United
UnitedStates,
States, 361 U.S.
U.S. 212,
212, 217,
217, 80
80 S. Ct.
270, 4 L. Ed. 2d 252 (1960).
(1960). Thus,
Thus, "after
"after an
an indictment
indictmenthas
has been
been returned its
charges may
may not
not be
be broadened
broadenedthrough
through amendment
amendment except
except by
by the
the grand
grand jury
jury
charges
itself."
itself." Id.
Id.atat215-16.
215-16. AAvariance
variancethat
thatbroadens
broadens the indictment
indictment constitutes
constitutes a
constructive amendment
and
is
reversible
per
se.
Hunter,
916
F.2d
at 599;
amendment
Apodaca, 843 F.2d at 428. A variance rises
rises to
to the
the level
level of a constructive
amendment
"'if
the
evidence
presented
at
trial,
together
with the
the jury
jury instructions,
amendment "'if
presented at trial, together with
raises
the possibility
possibility that
raises the
that the
the defendant was convicted of
of an
an offense other than
that charged
charged in
in the
the indictment.'"
indictment."' Hunter v. State
of New Mexico,
State of
Mexico, 916
916 F.2d
F.2d 595,
599 (10th Cir. 1990) (quoting
(quoting United
UnitedStates
States v.
v. Apodaca,
Apodaca, 843 F.2d 421, 428 (10th
Cir.), cert.
Cir.),
cert. denied,
denied, 488 U.S. 932, 102 L. Ed.
Ed. 2d
2d 342, 109 S. Ct. 325 (1988)).
When an amendment
amendment occurs,
occurs, the
the jury
jury "convicts
"convicts the
the defendant
defendant upon
upon aa factual
factual basis
basis
that effectively
effectively modifies
charged." United
United
modifiesan
anessential
essential element of the offense charged."
2
Statesv.
v. Chandler,
Chandler,858
858F.2d
F.2d254,
254,257
257(5th
(5thCir.
Cir. 1988)
1988).
States
.

If the
proceedsto
totrial
trial on
on this
this case,
case,ininorder
ordertotoobtain
obtainaaconviction
convictionfor
for falsification
falsification they
If
the State proceeds
would
receive, aa jury
jury instruction for
would have
have to ask for, and receive,
for falsification
falsificationas
asaalesser
lesser included
included offense.
offense.

would not
so. Most
dealing with
with jury
They would
not be
be able to do so.
Most cases
cases dealing
jury instructions
instructions for
forlesser
lesser included
included offenses
offenses
the instruction.
instruction. In
arise in the context of the defendant having requested
requested the
Inthose
thosecases,
cases, Ohio
Ohio courts
courts have
have

are two
two factors to consider
consider when
when determining
determining whether a jury instruction
held that there are
instruction on
on aa lesser
lesser

warranted. The first
included offense
offense of
of
included offense is warranted.
first is
is whether
whether one
one crime is, statutorily,
statutorily, aa lesser
lesser included
the other. In
Inother
otherwords,
words,are
areall
allofofthe
theelements
elementsofofthe
thelesser
lesser crime
crimepresent
present in
in the
the greater
greater crime
crime so
so that,
if the
been proven.
proven. ItIthas
if
the greater
greater crime
crime is
is proven,
proven, the
the lesser
lesser crime must also have been
has been
been held that

falsification under
offense of
of the
the crime
crime of perjury under
falsification
under R.C.
R.C. 2921.13
2921.13 is, statutorily,
statutorily, aa lesser
lesser included offense
R.C. 2921.113.
If the
there, the
theState
Statewould
wouldbe
beentitled
entitledto
toaajury
jury instruction
instruction for the
2921.113. If
the analysis
analysis ended
ended there,

crime of falsification.
falsification.But
Butthe
theanalysis
analysisdoes
doesnot
notend
end there.
there.
in the
the case.
case. On a charge
charge of
of
The Court must also look at
at the evidence that would be
be presented
presented in
perjury,
perjury, the
the State
State would
would be
be required
required to
to prove
prove that
that the
the events
events that were the subject of Tara Whitacre's

as she
shetestified.
testified. This would
grand jury testimony did
did not
not happen
happen as
would require
require the
the testimony
testimony of
of someone
someone who
v. Crockett,
Crockett, 435
435 F.3d
F.3d 1305
1305 (10th
(10th Cir.
Cir. 1991)
11 United States
States v.
v. Wright,
Wright, 932 F.2d 868, 874
874 (10th
(10th Cir. 1991)
22 United States
States v.
th
of Oho
Oho v.
v.Bell,
Bell, 97
97Ohio
Ohio App.
App. 3D
3D 576,
576, 647
647N.E.2d
N.E.2d193,
193,1994
1994Ohio
OhioApp.
App.LEXIS
LEXIS 4126
4126(11
(11"
District 1994); State
State of
of
33 State
State of
District
th
Peterman, 1992
1992Ohio
OhioApp.
App. LEXIS
LEXIS 4048 (4
(4" District,
Ohio v. Peterman,
District, 1992).
1992).
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Chad Day
Day did
did not beat
beat Tara
Tara Whitacre.”
Whitacre."
could say, in effect, "I
“Iwas
was present
present at that day and time and Chad

to what
what would
would be
be required
required in
in order
order to
to obtain
obtain aa conviction
conviction for
This is in stark contrast
contrast to

falsification. InInorder
falsification.
ordertotoobtain
obtainaaconviction
convictionfor
forfalsifcation
falsificationthe
theState
Statewould
wouldhave
havetotopresent
present evidence
evidence
from someone
present who
who could
could say,
say, in
in effect, “I
"I was
and time
time and
and Chad
Chad Day
Day did
did
from
someone present
was present
present at that day and

beat Tara
Tara Whitacre.”
Whitacre." This
beat
Thisisisnot
notaalesser
lesser included
included offense,
offense, itit isisan
an allegation
allegation of
ofaa completely
completelyseparate
separate

crime, committed (if
(ifititwas)
was)several
several months
months after
after the
the crime
crime charged
charged in the indictment.
As with
else has
hasfirst
frst
with the
the charge
charge of perjury,
perjury, Mr.
Mr.Day
Dayisisnot
noton
onthe
theState's
State's witness list
list and
and no one else
events of
of that day.
day. Tara
hand knowledge of the events
Tara Whitacre
Whitacre isis not
not required
required to
totestify
testifyand
andthe
theState
State cannot
cannot

rely upon the fact that they might elicit
elicit damaging
damaging testimony
testimony from
from her
her in
inaid
aid of
oftheir
theircase.
case.
An
which falsification
falsifcation was
An analysis
analysis of the two
two reported
reported cases
cases inin which
wasfound
foundtotobe
be aa lesser
lesser included
issue. The
offense of perjury4
perjury4 reveals that in
in both
both instances
instances itit was
was the
the same
same statement that was at issue.
The same
same

statementwas
waseither
eitherperjury
perjuryor
orfalsification.
falsifcation. InInthis
statement
thiscase,
case,the
the State,
State, knowing
knowing that
that itit cannot
cannot obtain a
perjury
saying “We
"We don't
perjury conviction,
conviction,now
nowwants
wantstotochange
change the
the entire
entire basis
basis for the case.
case. In
In essence,
essence, itit is saying

she committed
committed the
thecrime
crime of
of perjury
perjury by testifying in
believe she
in front
frontof
ofthe
thegrand
grand jury,
jury,but
butseveral
several months
months

she committed
committed the
thecrime
crime of
of falsification
falsifcation by
later she
bygiving
givingaafalse
falsestatement
statement to the prosecutors."
prosecutors.” This
This does
does
chargeon
onaalesser
lesserincluded
includedoffense.
offense. At
At most, it entitled them
not entitle the State to aa charge
them to
to dismiss
dismiss the

perjury charge
and refile
refile aa charge
chargeof
offalsification.
falsifcation.
charge and
Permitting the
the entire
entire basis
basis of
of its
its case
caseat
atthe
thefinal
fnal pre-trial
Permitting
the State
State to change the
pre-trialalso
also has
has due

process
implications. Due
criminal case
be given
given notice of the
process implications.
Dueprocess
process requires
requires that the defendant in a criminal
case be
charges against
against them
them and
andan
anopportunity
opportunity to defend against
against those
those charges.
charges. In
In this case,
the indictment
indictment
charges
case, the

charges Tara
TaraWhitacre
Whitacre with
with the
the crime
crime of perjury.
charges

Upon finally
bill of particulars in order to
finallyobtaining
obtainingCounsel,
Counsel, Tara
Tara Whitacre
Whitacre requested
requested aabill
she had
hadmade
madethat
thatthe
theState
Statewas
wasalleging
allegingwere
werefalse.
false. The State replied to the
determine what statements
statements she

bill
bill of
ofparticulars
particulars on
on July
July 14,
14, 2008.
2008. InInthe
thebill
billofofparticulars,
particulars,the
theState
State said
said only
only that
that itit was
was the
See footnote
footnote 1.
44 See
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testimony
testimony before
before the
the grand
grand jury
jurythat
thatsupported
supportedthe
the charges
charges and referred to the discovery
discovery that
that had
had been
been

provided. That
Thatdiscovery
discoverycontained
contained only
onlyaa transcript
transcript of
ofTara
Tara Whitacre's
Whitacre's testimony
testimony before
before the
the grand
jury.
charge of
of
jury. ItItdid
didnot
notcontain
containthe
thestatement
statementthat
thatthe
the State
State now
now believes
believes would
would support
support a charge

falsification.
violation of
if the
It would
would be
be aa gross violation
ofTara
Tara Whitacre's
Whitacre's due
due process
process rights if
the State is permitted to

"swap out”
out" the
support their
their indictment. No
“swap
the facts that support
Nogrand
grandjury
juryever
everconsidered
considered whether
whether the
statement made
madeto
tothe
theprosecutor's
prosecutor'soffice
office was
wasfalse.
false. The indictment
indictment was
statement
was predicated
predicated upon a grand jury's
belief that
oath, to
to the grand
grand jury
jury were false.
belief
that statements
statements that were made, under oath,

Crim. R. 7, first
amendment of
of
first adopted
adopted in
in 1973,
1973, affected
affected the rule with
with respect
respect to the amendment

indictments. Crim. R. 7(D)
HN17"The court may at
at any
any time
time before,
before,during,
during,or
orafter
afer aa trial
trial
7(D) states:
states: HN17"The
amend the
theindictment,
indictment, information,
information, complaint, or bill
amend
billofofparticulars,
particulars,ininrespect
respect to
to any
any defect,
defect,
with the
imperfection, or
or omission
omission in
in form
formor
orsubstance,
substance, or of
of any
any variance with
the evidence, provided no
change is
is made
madein
in the
the name
nameor
oridentity
identity of the crime charged."
change

Despite the
the language
languageof
of Crim.
Crim. R. 7(D) permitting
permitting amendment,
amendment, an indictment must
still
meet
constitutional
requirements,
and
its
failure
to
still meet constitutional requirements,
to do
do so may violate a
defendant'sconstitutional
constitutionalrights.
rights.In
Inorder
ordertotobe
beconstitutionally
constitutionally sufficient,
suffcient, an
defendant's
an
indictment must, frst,
and fairly
fairly
first,contain
contain"'the
"'theelements
elements of
of the
the offense
offense charged
charged and
inform aa defendant
inform
defendant of
ofthe
the charge
charge against
against which
whichhe
he must
must defend,
defend, and,
and, second,
second,
enable him
him to plead
plead an
an acquittal
acquittal or
or conviction
conviction in bar of future
enable
future prosecutions
prosecutions for the
same offense.'"
offense."' State
State v.
v. Childs
Childs (2000), 88 Ohio St.3d 558, 565, 2000 Ohio 425,
same
728 N.E.2d 379, quoting Hamling
Hamling v.
v.United
UnitedStates
States (1974),
(1974), 418
418 U.S.
U.S. 87,
87, 117-118,
94 S.Ct. 2887, 41 L.Ed.2d 590.
In the instant case,
the indictment
indictment did not meet constitutional
constitutional requirements,
case, the
requirements, as
as itit
did not
not include
include all
allthe
theessential
essential elements
elements of
of the
the offense
offense charged
charged against the
the defendant
defendant was
was not
not properly
properly informed
informed of
defendant. Thus, the
ofthe
the charge
charge so
so that he
5
could put forth
forth his
his defenses
defense.

proceed to
to trial
trial upon aa theory
theory of
of falsification
falsifcation as
Permitting the
the State to proceed
asaa lesser
lesser included offense
would
would violate
violate Tara
Tara Whitacre's
Whitacre's due
due process
process rights. The
The only
onlyproper
propercourse
course of
of action,
action, should
should the
the State
State
v. Colon,
Colon, 118
118 Ohio
Ohio St.
St. 3d
3d 26;
26; 2008
2008 Ohio
Ohio 1624;
1624; 885
885 N.E.2d
N.E.2d 917;
917; 2008
2008Ohio
Ohio LEXIS
LEXIS 874 (2008)
55 State
State v.

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=502ecd21-aa34-476f-9ac1-37180f5a54e9

wish to continue to prosecute
the true
truevictim
victim of Mr.
prosecute the
Mr. Day's
Day's crimes,
crimes, would
would be
be for
for them
them to
to dismiss
dismiss the

refle charges
indictment for perjury and refile
charges of falsification.

PROSECUTORIAL MISCONDUCT
PROSECUTORIAL
MISCONDUCT
that already
already has
hasone
oneallegation
allegation of
of prosecutorial misconduct
In a case
case that
misconduct (an
(an apparent
apparent ex-parte

communication between
and the
the judge
judge to
to deny
deny the
the defendant
defendanther
herSixth
Sixth Amendment
Amendment right
right
communication
between the prosecutor and

to counsel of her choice), two other charges
of misconduct can
can now
now be
be added.
added. First, the State
failed to
charges of
State failed
document that is now being made the underpinning of
disclose a document
of their
theircase.
case. Second,
Second,the
the prosecutor
prosecutor has
has

he does
doesnot
notbelieve
believethat
thatMs.
Ms.Whitacre
Whitacrecommitted
committed perjury
perjury (the
(the crime
crime with which
admitted that he
which she
she is
charged), yet is proceeding to trial
trial of
ofthe
thecase.
case.

The State
State failed
failed to provide a copy of a statement
madeby
by Tara
Tara Whitacre,
Whitacre, contradictory
contradictory to her
statement made

grand jury testimony. They
Theydid
didthis
thisdespite
despiteaalengthy
lengthyrequest
request for
fordiscovery
discoverythat
thatwas
was served
served on them by
prior counsel,
her prior
counsel, Ken
KenSheets.
Sheets.

A
A dismissal
dismissal or nolle
nolle with
withprejudice
prejudicepursuant
pursuant to
to CrimR
CrimR48(A)
48(A)may
mayonly
onlybe
beentered
entered where
where there
there

defendant'sconstitutional
constitutional or
or statutory
statutory rights
rights.6. InInthis
is a deprivation of a defendant's
thiscase,
case, Tara
Tara Whitacre's
Whitacre's
constitutional right
against her)
her) would
would be violated ifif the
constitutional
righttotodue
due process
process (notice
(notice of
of the
the charges
charges against
the State
State is

permitted to use
this new
new statement
statementtotoprosecute
prosecuteher
heronona a
charge
falsifcation. Dismissal
Dismissal with
with
use this
charge
of of
falsification.
prejudice
prejudice is
is warranted
warranted under
under the
the circumstances
circumstances of
of this
thiscase.
case.

admitted at
at the
the final
fnal pre-trial
More seriously, the prosecutor
prosecutor admitted
pre-trialthat
that he
he believes
believes that Ms. Whitacre's
testimony before the grand jury was true and
and that
that she
shedid
did not
not commit
commit the
the crime
crime of
of perjury. Were this a

civil case,
the prosecutor
prosecutorwould
wouldbe
beguilty
guiltyof
of committing
committing aa violation
violation of Ohio Civ. R. 11, which prohibits
civil
case, the
the filing
filing of
ofaacase,
case, or
or pleadings,
pleadings, for
forwhich
whichthere
thereisisno
noreasonable
reasonable basis
basis under the law or
or facts.
facts.

Ohio Crim.
Crim. R.
R. 57(B)
57(B) renders
renders Civ.
Civ. R.
R. 11
11 applicable to criminal
criminal cases'.
cases7. The
The prosecutor
prosecutor is
proceeding to trial
trial of
ofaacase
case after having
having admitted
admitted before
before Counsel
Counsel and
and the
the judge
judge that
that he
he believes the
State
v. Dixon,
Dixon, 14
14 Ohio
Ohio App. 3d 396, 471
471 N.E.2d
N.E.2d 864,
864, 14
14 Ohio
Ohio B.
B. 513,
513, 1984
1984Ohio
Ohio App.
App. LEXIS
LEXIS 11919
66
State v.
11919 (1984)
v. Schlee,
Schlee,117
117Ohio
OhioSt.
St.3d
3d;
2008Ohio
Ohio545;
545;882
882N.E.2d
N.E.2d431;
431;2008
2008Ohio
OhioLEXIS
LEXIS 388153;
388153;State
Statev.v.Lilliock
Lilliock(1982),
77 State
State v.
; 2008
(1982),

70 Ohio St.2d 23, 25, 24 O.O.3d 64, 434 N.E.2d 723
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against her.
her. The appropriate sanction is dismissal
defendant to be innocent of the charges
charges against
dismissal of
of this
thiscase,
case,

with
with prejudice.
prejudice.

RIGHT TO BE PRESENT
PRESENT AT
AT ALL
ALL STAGES
THE DEFENDANT'S
DEFENDANT'S DUE
DUE PROCESS
PROCESS RIGHT
STAGES OF OF
THE PROCEEDINGS
A
A criminal
criminaldefendant
defendanthas
has aa "due
“dueprocess
process right
rightto
tobe
be present
present at
at a proceeding 'whenever his
presence
hasaarelation,
relation, reasonable
reasonablesubstantial,
substantial,to
tothe
thefulness
fulnessof
of his
his opportunity
opportunity to
presence has
to defend
defend against
against the
8
charge...s""
charge...
'” Ohio Crim.
Crim. R.
R. 43
43 provides
providesthat
that "The
“Thedefendant
defendantshall
shallbe
bepresent
present at
at the arraignment and

stageof
of the
thetrial,
trial, including
including the impaneling of
every stage
of the
the jury,
jury, the
the return
return of
of the
the verdict,
verdict, and
and the
imposition of
otherwise provided
provided by these
rules."
imposition
ofsentence,
sentence, except as
as otherwise
these rules.”
In this
there have
have been
beentwo
two pre-trial
pre-trial conferences.
this case,
case, there
conferences. Tara
Tara Whitacre
Whitacrehas
has been
been denied

permission to attend
attend both.
both. At
Atthe
the fnal
finalpre-trial
pre-trialononAugust
August8,8,2008,
2008,Counsel
Counselasked
askedthat
thatthe
the fact
fact that
that she
she
been denied
deniedadmittance
admittancetotothe
thepre-trial
pre-trial to
to be
beplaced
placedinto
intothe
therecord.
record. Denying her the right to
had been
to attend
attend

the pre-trial and
her Counsel
Counselin
in maintaining
maintaining her defense
defenseisisaaprejudicial
prejudicial violation
violation of
and to assist
assist her
of her
her due
due

process
rights under
under the
theUnited
United States
StatesConstitution
Constitution and
andthe
theConstitution
Constitution of
of the
the State
Stateof
ofOhio.
Ohio. Since this
process rights
can not
not now
now be
be cured,
cured, the
the only
only remedy
remedy is
is to
to dismiss
dismiss this indictment.
defect can

CONCLUSION
mustbe
bedismissed.
dismissed. Tara
TaraWhitacre
Whitacre is
is the
thetrue
truevictim
victim of crimes committed by Chad
This case
case must

abetting Mr.
Mr. Day in
Day. The
TheGreene
Greene County
County Prosecutor
Prosecutor is aiding and abetting
in continuing
continuing his
his abuse
abuse of Ms.

Whitacre even after
afer he
fnally been
period of
of time. The
he has
has finally
been incarcerated
incarcerated for
for a substantial
substantial period
The prosecutor
prosecutor is
so zealous
zealousin
in its
its efforts
efforts to
to continue
continue to
to victimize
victimize Ms.
so
Ms. Whitacre
Whitacre that
that they
they now
now wish
wishtotochange
change the
the entire

basis of
of their
their original
original charge
andforce
forceher
hertotodefend
defenda anew
newcharge
charge
falsifcation. This
This would violate
basis
charge and
ofoffalsification.
Whitacre's due
due process
processrights,
rights,ininaddition
additionto
tocontinuing
continuing to
to further
further victimize
victimize her.
Tara Whitacre's
her.
prosecutor's misconduct
misconduct in
The Court should dismiss this
this case
case with prejudice
prejudice based
based upon the prosecutor's

providing essential
evidence to
to the
the Defendant
Defendantuntil
until the
the final
fnal pre-trial
not providing
essential evidence
pre-trial(barely
(barelyaa week
week before
before the
the
v. Gagnon,
Gagnon, 470 U.S. 522, 526, 84 L. Ed. 2d 486, 105 S. Ct.
88 United States
States v.
Ct. 1482
1482 (1985)
(1985) (quoting
(quotingSnyder
Snyderv.v.Massachusetts,
Massachusetts,
291 U.S. 97, 105-06, 78 L. Ed. 674, 54 S. Ct. 330 (1934)).
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trial).
trial). IfIfthe
theCourt
Courtdoes
doesnot
notfeel
feelthat
thatdismissal
dismissal with
withprejudice
prejudiceisiswarranted,
warranted, itit should
should dismiss
dismiss the perjury
State to
to refile
refile falsification
falsifcation charges,
indictment and require the State
charges, should
should they
they still
stilldesire
desire to
to do
do so.
so.
No other course of action will
willprotect
protectTara
TaraWhitacre's
Whitacre'sdue
dueprocess
process rights.
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