IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION

MECHANICS LIEN SECTION

REYES GROUP, LTD.,



)








)



Plaintiff,



)








)


-vs-





)
No. 09 CH 15814







)

POWERS & SONS CONSTRUCTION 

)
Judge Robert Quinn

COMPANY, INC.; THE UNIVERSITY OF

)

CHICAGO; NONRECORD CLAIMANTS; and
) 

UNKNOWN NECESSARY PARTIES,

)








)



Defendants.



)

PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION TO COMPEL ARBITRATION AND STAY JUDICIAL PROCEEDINGS

NOW COMES the Plaintiff, REYES GROUP, LTD. (“Reyes Group”), through its attorneys, The Law Offices of Burton A. Brown, and in response to Defendants POWERS & SONS CONSTRUCTION COMPANY, INC. and THE UNIVERSITY OF CHICAGO’s (“Defendants”) motion to compel arbitration and stay judicial proceedings, states as follows.
Legal Standards

“If the language of an arbitration agreement is clear and it is obvious that the dispute desired to be arbitrated falls within the scope of the arbitration clause, the court should compel arbitration.”  Travis v. Am. Mfrs. Mut. Ins. Co., 335 Ill. App. 3d 1171, 1175, 782 N.E.2d. 322, 326 (5th Dist. 2002).  “Likewise, if it is obvious that the issue sought to be arbitrated is not within the scope of the arbitration clause, the court should decide the arbitrability issue in favor of the opposing party, because no agreement to arbitrate the dispute exists.”  Id.  “The parties are bound to submit to arbitration only those issues that they have agreed clearly to resolve through the arbitration mechanism, and a court should not extend an agreement by construction or implication.”  Id.  
Argument

I.
The Mechanics Lien Claim Does Not Fall Within the Scope of the Arbitration Clause and May Not Be Arbitrated.
A.
Illinois Law Separates Arbitrability of Actions for Mechanics Lien Foreclosures and Breaches of Contract.

Defendants’ motion concedes that the mechanics lien claim may not be arbitrated unless it depends on or falls within the breach of contract claim.  Mot. at ¶5.  Defendants proceed to argue that the mechanics lien action is somehow “a derivative action wholly dependant upon the outcome of the breach of contract action.”  Mot. at ¶7.  To the contrary, the mechanics lien claim is in no way dependent upon the breach-of-contract claim, because Reyes Group’s complaint seeks relief under both the Mechanics Lien Act and for breach-of-contract, and has pleaded distinct causes of action under each.  See Culver v. Elwell, 73 Ill. 536, 541 (1874) (subcontractor’s remedies are cumulative and may be pursued either consecutively or cumulatively).

Defendants’ attempt to merge the mechanics lien claim into the breach-of-contract claim is misplaced.  It is well-established in Illinois that “the purpose of a lien foreclosure is for the contractor to obtain a legal hold on the owner’s property as security for a debt,” whereas the purpose of an arbitration clause “is to resolve disputes arising out of or relating to the contract between the parties.”  Delaney Elec. Co. v. Schiessle, 235 Ill. App. 3d 258, 266, 601 N.E.2d 978, 983 (1st Dist. 1992).  Thus, Illinois law clearly distinguishes between contract disputes and mechanics lien foreclosures.  That distinction applies here, because Reyes Group’s complaint has alleged that Defendants have violated both the Mechanics Lien Act (see Compl., ¶22) and committed a breach of the contract (Compl., ¶24).  

Defendants further attempt to include the mechanics lien claim within the arbitration clause by arguing that “if Reyes is unable to prevail on the breach of contract in arbitration, foreclosure of the lien is moot.”  Mot. at ¶7.  Again, however, this argument lacks merit because the causes of action are distinct.  The mechanics lien cause of action was pleaded separately from the breach of contract action, and in no way would be “mooted” by the failure of the breach of contract count.  A mechanics lien is a statutory action based upon 770 ILCS 60/0.01 et seq., a special remedy created by the legislature to afford relief to contractors who remain unpaid for their work.  A breach-of-contract action, on the other hand, is a common law remedy governed by separate rules.  Defendants’ argument, if accepted as true, would mean that a motion to dismiss any breach of contract claim would also operate to dismiss any mechanics lien claim on its merits—even though the two were pleaded separately.  Such a result cannot be allowed.
B.
The Wording of the Complaint Does Not Support Defendants’ Argument that the Mechanics Lien Claim is Dependent Upon the Breach-of-Contract Claim.

Defendants also argue that the wording of Paragraph 21 of Reyes Group’s Complaint supports their theory that the mechanics lien claim was merged into breach-of-contract claim.  Defendants state that “The Complaint alleges in Paragraph 21 that the foreclosure action is grounded upon the contract between Powers and Reyes.”  Mot. at ¶ 3.  The actual text of Paragraph 21 of the Complaint is as follows:


“21.
 The value of the unpaid labor and materials supplied by Reyes Group, at a minimum, is $85,394.00 which includes the original contract work plus any and all extras, change orders and additions to the contract.  That after allowing all credits, the sum of $85,394.00 remains unpaid and owing.”

As is evident, Paragraph 21 nowhere states that Reyes Group’s foreclosure action is “grounded upon” the contract.  Paragraph 21 simply took as a measure of damages the remaining amount that Reyes Group was owed under the contract.

The broader point is that, read in context, the Complaint makes it clear that Reyes Group has pleaded a violation of the Mechanics Lien Act.  Paragraph 22, for example, requested that “Reyes Group be declared entitled to a lien and judgment for its reasonable attorneys’ fees for the failure of the Defendant Powers & Sons to pay Reyes Group its claim without just cause or right.”  Compl., ¶22(B).  Similarly, the mechanics lien count pleaded distinct facts from the breach-of-contract count.  For instance, paragraph 15 recounted the last day of work on the project—a fact necessary to establish jurisdiction for the lien count only.  Paragraph 19 set forth facts detailing the date of recording the lien claim, a fact relevant solely to the lien foreclosure count.  Paragraph 20 asserted relief under 770 ILCS 60/1 and 60/17 for foreclosure of the lien and attorneys’ fees and costs under the Act, which are not available for simple breach of contract.  Paragraphs 21-22 set forth the unpaid balances due on the lien, and asserted vexatious delay in payment within the meaning of §17(b) of the Act.  These facts were not duplicated in the breach of contract count, nor could they be.  Accordingly, Defendants’ attempt to pick the language of one paragraph of the complaint to supports its argument should be rejected.

There are extensive differences between equitable relief under a mechanics lien foreclosure and purely legal relief under a breach-of-contract violation.  For instance, a mechanics lien entitles the claimant to skip “privity of contract” and bring an action directly against the owner’s property (770 ILCS 60/21(e), 60/22; A.Y. McDonald Mfg. Co. v. State Farm Mut. Ins. Co., 225 Ill. App. 3d 851, 587 N.E.2d 623 (4th Dist. 1992)); to sue the contractor and owner (770 ILCS 60/28; D.E. Wright Elec., Inc. v. Henry Ross Constr. Co., 183 Ill. App. 3d 46, 538 N.E.2d 1182 (5th Dist. 1989)); and to have priority over the funds due to the general contractor (770 ILCS 60/27); Robertson v. Huntley & Blazier Co., 351 Ill. App. 3d 378, 115 N.E.2d 533 (4th Dist. 1953)).  The Mechanics Lien Act also provides for an award of attorneys fees and costs, 770 ILCS 60/17(b), and even allows the claimant to take priority over pre-existing mortgage liens.  770 ILCS 60/16.   More examples exist but are unnecessary to recount here; it suffices to say that the two causes of action are wholly distinct and thus not dependent on each other.  
Conclusion


For the reasons stated above, Reyes Group’s mechanics lien claim is distinct from and not dependent upon its breach of contract action.  Accordingly, Defendants’ motion to compel arbitration of the mechanics lien foreclosure action and to stay the judicial proceedings should be denied.







Respectfully Submitted,
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