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Breaking Developments
In Labor
Labor and Employment
Employment Law
Developments In
03/27/08
its regular session
session on
on March
March 13,
13, 2008.
2008. The
The big
big news
news for
for
The Washington State Legislature ended
ended its
employers this year is
is in
in the
the arena
arena of
of expanded
expanded leave of
of absence
absence rights for
for employees.
employees.
Employers
Employers should
should pay
pay careful
carefulattention
attentiontototwo
twonew
newstate
statelaws
lawsthat
thatguarantee
guaranteeleaves
leaves of
ofabsence
absence to
under specific
specific circumstances. Both of these new state
state leave
leave laws
laws apply
apply to
to all
employees under
employers, regardless
regardlessof
of the
the size
sizeof
of the
the employer’s
employer's workforce.
workforce.

Employment Leave for Victims
SHB2602: Employment
Victimsof
ofDomestic
Domestic Violence,
Violence, Sexual Assault or
Stalking.
bill allowing
allowing employees
are victims
victims of
In March
March 2008,
2008, the Legislature passed
passed aabill
employees who are
of domestic
domestic
violence, sexual assault
assault or
or stalking
stalking (or
(or whose
whose family
family member is a victim),
victim), to
to take
take "reasonable
“reasonable
leave from work,
work, intermittent
intermittentleave,
leave,or
orleave
leaveon
onaa reduced
reduced leave schedule"
schedule” in order to:
to:
•
•
•
•
•

Seek legal
legal or law
Seek
law enforcement
enforcement assistance
assistance or remedies to
to ensure
ensure the health and
the employee’s
employee's family
family members;
safety of the employee or the
members;
Seek treatment
treatmentby
by aahealth
healthcare
careprovider
providerfor
for physical
physical or
or mental
mental injuries,
injuries, or to attend
Seek
to health care
care treatment
treatmentfor
for aavictim
victim who is a member
member of
of the
the employee’s
employee's family;
family;
Obtain, or assist
a
family
member
in
obtaining,
services
from
social
services
assist a family
obtaining, services from social services
programs;
Obtain, or assist
family member in obtaining, mental health counseling; or
assist aa family
increase the
thesafety
safetyof
of the
theemployee
employeeor
orthe
theemployee’s
employee's family
family
Take actions to increase
members, specifically
specifically including
members,
including relocation
relocation (temporary
(temporary or
or permanent)
permanent) and
participation
participation in
in safety
safety planning.
planning.

"Family members"
“Family
members”include
includethe
theemployee's
employee’schild,
child,spouse,
spouse, parent,
parent, parent-in-law,
parent-in-law, grandparent
grandparent or
person
with whom
dating relationship.
relationship. The
The bill
bill does not explain what may
person with
whom the
the employee has
has aa dating
constitute “reasonable
"reasonableleave
leavefrom
fromwork.”
work." The
TheDepartment
DepartmentofofLabor
Laborand
andIndustries
Industries(“L&I”)
("L&I") is
constitute
granted the
the authority
authority to
to adopt
adopt rules
rulesto
toimplement
implementthis
thischapter,
chapter,and
andititisispossible
possiblethat
thatL&I
L&Iwill
will
granted
provide further
guidance
on
this
issue
in
the
future.
In
addition,
the
new
law
includes
a
posting
further guidance
addition, the
law includes a
requirement, based
basedon
onposters
postersthat
thatwill
will be
be developed
developedby
byL&I.
L&I.
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employees. Where
Where
This new entitlement to leave from work
work covers
covers all
all employers and all employees.
feasible, the employee needs
needs to
to request
request the
the leave
leavein
in advance,
advance,consistent
consistent with
with the
employer's policies. IfIfadvance
advancenotice
noticeisisnot
notfeasible,
feasible,the
theemployee
employee needs
needs to request
leave
leave by the end
end of
of the
the first
firstday
dayofofleave.
leave.Employers
Employersmay
may require
require verification
verification from
from the
the
employee.Verification
Verification may
maybe
beprovided
providedinina avariety
varietyofofforms,
forms,including
including
a written
employee.
byby
a written
statement
statement
from
the
from
the employee
employee that
that the
the leave
leave was
was taken for
for one
one of
of the
the above-listed
above-listedreasons
reasons and related to
stalking. Employees
domestic violence,
violence, sexual
sexual assault or stalking.
Employees may
may elect
elect to
to use
use accrued
accrued sick
sick leave and
other paid time off,
off, compensatory
time
(if
applicable)
or
unpaid
leave
time.
compensatory
(if applicable) or unpaid leave time.

The employer must maintain
maintain the
the employee's
employee’s health
health insurance
insurance coverage during his or her leave to
the extent allowed by law. In
loss of
of any pay
pay or
or benefits
benefts
In addition,
addition, the
the leave
leave cannot result in the loss
accrued by
by the
the employee
employee prior
prior to the leave. The employer is obligated to return the employee to
accrued
his or her same
or equivalent
equivalent position, unless the
the employee
employee is
is with
with a staffing
staffing company
same or
company and
and on a
temporary
temporary assignment,
assignment, or was hired
hired for
foraa discrete
discrete project
projectthat
thathas
has been
been completed and the
employer would
would not
not have
have continued to employ
employ the
the employee. The new law also includes strict
confidentiality requirements
confidentiality
requirements that prohibit
prohibit employers
employers from
from disclosing
disclosingthe
the nature
nature of
of the
the leave or
any information regarding the
the employee’s
employee's status
statusas
asa avictim
victim(or
(orfamily
family member
memberof
ofaavictim)
victim) of
of
domestic violence, sexual
sexual assault or stalking.
Finally, the
Finally,
the new
new law
law prohibits
prohibitsemployers
employers from
fromtaking
takingan
anadverse
adverse action or otherwise
discriminating against
an intention
intention to exercise rights
discriminating
against employees
employees who
who exercise
exercise rights
rights or
or assert
assert an
under this chapter, or who participate in
in another
another employee's
employee’s attempt
attempt to
to exercise
exercise rights.
rights.
Employees
alleging aa violation
violation of
civil lawsuit
Employees alleging
of the
the chapter may bring a civil
lawsuitagainst
against the
the employer and
seek an
an injunction,
injunction, actual
attorneys' fees.
seek
actual damages
damages and attorneys’
fees.
bill has
The bill
has been forwarded to Governor Christine
Christine Gregoire
Gregoire for
forsignature.
signature. The
The Governor
Governor has
has not,
as of
of the
the date
dateofofthis
thisprinting,
printing,indicated
indicatedwhen
whenshe
sheintends
intendstotosign
sign
this
bill.The
Thebill
billprovides
provides
as
this
bill.
that
that ititisiseffective
effectiveas
as soon
soon as
as itit becomes
becomes law.

SB6447:
Family Leave
Leave Act.
SB6447:The
TheMilitary
Military Family
This bill
billprovides
providesan
an eligible
eligibleemployee
employeewith
withunpaid
unpaidleave
leavewhen
whenthe
theemployee's
employee’sspouse
spouse is a
armed forces
forces and
andhas
hasbeen
beennotified
notifiedof
ofaadeployment
deploymentduring
duringaaperiod
periodof
ofmilitary
military
member of the armed
conflict. Eligible
conflict.
Eligibleemployees
employees are
are entitled
entitled to
to fifeen
fifteen(15)
(15)days
daysofofprotected
protectedleave
leaveper
per deployment.
deployment.
is to be
be taken
taken “before
"before deployment
deployment or
or when the
the military
military spouse
leave from
from
The leave is
spouse is on leave
deployment." Employees
Employees taking
taking leave
leavemust
mustprovide
providethe
theemployer
employerwith
withnotice
noticewithin
withinfive
fve (5)
deployment.”
businessdays
daysof
ofreceiving
receivingofficial
official notice of
business
of the
the call
call to
to active
active duty
duty or
or the
the leave
leave from
from deployment.
deployment.
While the
accrued paid
paid leave
leave to
to which
which
While
the leave
leave is
is unpaid,
unpaid, the
the employee may elect to substitute any accrued
he or she is entitled.
entitled.
Similar to
Similar
to the
the bill
billaddressing
addressing domestic
domestic violence
violence leave,
leave, this law
law also
also applies to employers of any
size. However,
However, itit does
doesnot
notapply
applyto
toall
allemployees.
employees.To
Tobe
beeligible
eligiblefor
for“military
"military family leave,"
size.
leave,” an

2

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=56f763b0-bfe6-46d8-9783-7d2a228a25a5

average of
of 20 or more hours per week. The leave entitlement
employee must have worked an average
does not
not apply to independent contractors.
does
contractors.

employee taking
taking leave under this law to the employee's
Employers must restore an employee
employee’s same
same or
equivalent position
position upon return from
from leave.
leave. The
The leave
leave may not result in
in the
the loss of any benefits
accrued by
by the
the employee
employee prior
prior to the leave. The employee
employee must
must be
be allowed
allowed to continue medical
accrued
benefits during
during the
the leave.
leave.IfIf the
the employee
employeeisisnot
noteligible
eligible for
for any
any employer
employer contribution
contribution
or dental benefits
for such benefits during any period
of
the
leave,
the
employee
must
be
allowed
to
continue
period of the leave,
be allowed
employee's expense
as permitted
permitted by law.
coverage at the employee’s
expense as

Employers may not interfere with
withan
an employee's
employee’s exercise
exercise of
of his
his or
or her
her leave
leave rights under this
law, and may not discharge or otherwise discriminate
discriminate against
an
employee
for exercising such
against
rights. Likewise,
employees for
for taking action to protect their
Likewise, employers
employers may
may not
not retaliate
retaliate against
against employees
others' rights under this law. Remedies
or others’
Remedies for
for violation
violationare
are identical
identicalto
tothose
those applicable
applicable to the
Family Leave
Family
Leave Act,
Act, RCW
RCW 49.78.
49.78.
RCW 38.40.060 to provide public
The law also amends
amends RCW
public employees
employees who
who are
are members of the
forces with
with paid military
increased from
from the
the prior
prior
armed forces
militaryleaves
leaves of
ofabsences
absences of up to 21 days, increased
limit of
limit
ofup
up to
to fifteen
fifteen(15)
(15)days.
days.

The Governor signed this bill
bill into
intolaw
lawon
onMarch
March19,
19,2008,
2008,and
andititbecomes
becomes effective
effectiveon
onJune
June 12,
2008.
2008.

ESHB3122:
"Independent Contractors”
Contractors" in the Construction and Electrical Industries.
ESHB3122: “Independent
test for
for who is considered
considered an
an “independent
"independent contractor”
contractor" for
This bill
billrevises
revises and
and harmonizes the test
purposes
of unemployment
unemployment and
and workers’
workers' compensation
laws. Only
Only licensed electrical or other
purposes of
compensation laws.
registered construction contractors under RCW 19.28 and RCW 18.27, respectively,
respectively, meet
meet the
exceptions from
from these
theselaws
lawsunder
underthe
thenew
newdefinitions.
definitions.This
Thisbill
bill generally
generally follows
follows the test for
for
exceptions
independent
contractors
previously
set
forth
in
the
workers'
compensation
statute
(with
a
independent contractors previously set forth in the workers’
statute (with few
changes), and
and applies
applies this
this test
test to
to the
the unemployment
unemployment compensation
compensation statute
statute as
aswell.
well. This
This should
changes),
simplify
matters
for
employers
and
provide
for
greater
consistency
between
the
statutes.
simplify matters for employers and provide for greater consistency between the statutes.
The Governor signed this bill
bill into
intolaw
lawon
onMarch
March20,
20,2008
2008and
andititbecomes
becomes effective
effectiveon
onJune
June 12,
12,
2008.
2008.

HB2699: Employers
Employers Must
MustDisclose
Disclose Automatic
AutomaticService
Service Charges.
Charges.

This bill
bill recodifies
recodifies RCW
RCW19.48.130
19.48.130 as
as part of the Minimum
MinimumWage
Wage Act.
Act.This
Thisstatute
statute requires
requires an
service charge
charge(including
(including automatic tip or gratuity
employer who imposes an automatic service
gratuity charges)
charges)
related to food,
food, beverage,
beverage, entertainment or
or porterage,
porterage, to
to disclose
disclose to
to the
the customer
customer the
the percentage
percentage
of the automatic
automatic service
service charge
charge that is paid to
to the
the employees serving the customer. Service
charges are
arein
in addition
addition to
to hourly
hourly wages paid to the
the employee.
employee. As
As previously
previously codified,
charges
codified, the
the statute
statute
civil enforcement.
lacked any administrative or civil
enforcement. By
By moving
moving the
the statute
statute from Chapter 19.48 RCW
3
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(pertaining to
and into
into the
the Minimum
Minimum Wage
to hotels,
hotels, lodging
lodging and
and restaurants)
restaurants) and
Wage Act,
Act,the
thestatute's
statute's
provisions will
willnow
nowbe
besubject
subject to
to enforcement
enforcement under Title 49 governing Labor Relations and, in
particular, the civil
civilliability
liabilityand
anddamages
damages provisions
provisions of
ofRCW
RCW49.52.050
49.52.050and
and RCW
RCW 49.52.070.
49.52.070.
Employers who fail
fail to
tocomply
complywith
withthe
thestatute's
statute's disclosure
disclosure requirements
requirements may be at risk of claims
that some
some portion or the entire amount of the service charge, gratuity or tip
tip isis the
the employee's
employee's
wage and that
that the
the employer
employer has
has failed
failed to accurately disclose or pay the
the wages,
wages, which
which could
the employer
employer to civil
civil liability
subject the
liabilityfor
fordouble
doublethe
theamount,
amount,plus
plusattorneys'
attorneys'fees
feesand
andcosts.
costs.

scheduledto
tosign
signthis
thisbill
bill into
into law today, March 27, 2008.
2008. Once
signed, the
the bill
bill
The Governor is scheduled
Once signed,
will
become
effective
immediately.
will become
immediately.

Bills
Bills that
thatWere
WereProposed
Proposed But
ButNot
NotPassed.
Passed.
A
A
A number
number of
of employment-related
employment-related bills
billswere
wereproposed,
proposed, but
but not
not passed,
passed, this legislative session.
session. A
bills include:
selection of these
these bills
include:
•• Implementing
ImplementingProvisions
ProvisionsforforFamily
Family
LeaveInsurance.
Insurance.Last
Lastyear,
year, the
the Legislature
Legislature
Leave

passed
bill establishing
establishing aa program
program to
to provide
provide five
five weeks of paid leave to care
care for
for
passed aabill
newborn or
or newly
newly adopted
adopted child.
child. Two bills
aa newborn
bills proposing
proposing to
to have
have the Employment
("ESD") administer
Security Department (“ESD”)
administerthis
thisinsurance
insurance program
program failed
failedtotopass.
pass.
ESD was
was provided
provided with some limited
limited funding,
however,
to
begin
some
early
funding, however, to begin some
development of the program. Long-term
Long-term funding
fundingofofthe
theprogram
programremains
remainsan
anissue.
issue.
Workplace
Bullying.
Similar
to
ideas
proposed
last
year,
this
bill
would
have
• Workplace Bullying. Similar to ideas proposed last year, this bill would have
created aacause
causeofofaction
actionfor
for “abusive
"abusive conduct,”
conduct," which is
created
is often
often referred
referred to
to as
as
workplace bullying.
"Abusive
conduct"
would
have
been
defined
as
"conduct
bullying. “Abusive conduct” would have been defined as “conduct of an
employer or employee in the workplace,
workplace, with
withmalice,
malice,that
thataareasonable
reasonable person
would
would find
findhostile,
hostile,offensive
offensiveand
andunrelated
unrelated to
to an
an employer's
employer’s legitimate
legitimatebusiness
business
interests.”
interests."
•• Mixed
Mixed
Motive
DefensestotoDiscrimination
DiscriminationClaims.
Claims.This
Thisbill
billproposed
proposed that
that an
Motive
Defenses
alleges discrimination
discrimination under RCW
employee who alleges
RCW 49.60
49.60 need
need only show that the
impermissible, discriminatory
discriminatory motive
motivewas
was aa "substantial
“substantial factor"
factor”ininthe
theadverse
adverse
action. The proposed standard
standard would
would have been
been aa departure
departure from
from existing state law,
which
against aaclaim
claim of
of discrimination
discrimination by showing
which allows
allows employers
employers to defend against
that the employer
would
have
taken
the
same
action,
even
employer would have taken the same action, even in
inthe
the absence
absence of
of some
some
bill aimed
impermissible motive. In
In other
other words, the bill
aimed to
to eliminate
eliminate the
the requirement
requirement
that plaintiffs
plaintiffs prove
action would
would not have
have occurred
occurred“but
"but for”
for" an
prove that
that the
the adverse
adverse action
impermissible discriminatory motive.

What
Developments Means
Means for
for Employers.
What These
These Developments
The new state leave
leave laws
laws represent
represent both
both an
an expansion
expansion of
of the
the types
types of
of leave
leave available
available to
and the
the scope
scopeof
of those
thoseto
towhom
whom the
the leave
leave isis available
available (i.e.,
(i.e., employees
employees of
of small
employees and
employers). This is a significant
significant change
for
small
employers
who
are
not
currently
change
currently subject to
entitlement laws such
such as
asthe
theWashington
WashingtonFamily
Family Leave
Leave Act
Act and
and the
the federal
federal Family
Family
other leave entitlement
and
and Medical
Medical Leave
LeaveAct
Act(“FMLA”).
("FMLA").
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Employers should also note that the requirements
requirements of
of the new state
state law
law addressing
addressingmilitary
military leave
may be in addition to, or run
run in
in conjunction
conjunctionwith,
with,leave
leaveunder
underthe
the recently
recentlyamended
amended federal
FMLA, which
care for
for seriously
seriously ill
ill
FMLA,
whichprovides
provideseligible
eligibleemployees
employees with
withup
up to
to 26
26 weeks
weeks of leave to care
of the
the armed
armed forces.
forces.Another
Anotherrecent
recentFMLA
FMLA
or injured family
familymembers
members who
who are
are members
members of
amendmentwill
will also provide up
up to
to 12
12 weeks
weeksof
ofleave
leavefor
forany
any“qualifying
"qualifying exigency”
exigency" resulting
amendment
from a family
familymember
member who
who isis on
on active
active duty
duty in
inthe
the armed
armed forces, or called to active duty;
will not
however, this alternative type of leave will
notbe
be available
available until
untilthe
theSecretary
Secretary of
of Labor
Laborissues
issues
final
regulations
defining
what
may
constitute
a
"qualifying
exigency."
Employers
should
final regulations
a “qualifying exigency.” Employers should watch
on the
theFMLA’s
FMLA's new
for future updates
updates on
new provisions for
for military-related
military-relatedleaves.
leaves.

information, please
For more information,
please contact the Labor and Employment Law
Law Practice
Practice Group
Group at Lane
Powell:

206.223.7000 Seattle
503.778.2100 Portland
employlaw@lanepowell.com
employlaw ,lanepowell.com
www.lanepowell.com
and friends.
friends. It is intended to
We provide
provide Employer
Employer Adviser
Adviser as
as a service to our clients, colleagues and
be aa source
sourceof
of general
generalinformation,
information, not an
an opinion
opinion or legal advice on any specific situation, and
does not
not create
createan
anattorney-client
attorney-clientrelationship
relationshipwith
with our
our readers.
readers.IfIf you
you would
would like more
does
information regarding
one of
of
information
regarding whether
whether we
we may
may assist
assist you in
in any
any particular
particular matter,
matter, please
please contact one
our lawyers, using
using care
carenot
nottotoprovide
provideus
usany
anyconfidential
confdential information
information until we have
notified
you
have notified
in writing
writingthat
thatthere
thereare
are no
no conflicts
conflictsofofinterest
interestand
andthat
thatwe
wehave
haveagreed
agreed to
to represent
represent you on the
the subject
subject of
of your
your inquiry.
specific matter that is the
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