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UNITED
STATES BANKRUPTCY
BANKRUPTCYCOURT
COURT
UNITED STATES
FOR THE NORTHERN
NORTHERN DISTRICT
DISTRICTOF
OFGEORGIA
GEORGIA
ATLANTADIVISION
DIVISION
ATLANTA
IN RE:
)
IN
RE:
)
JOHN
WAYNE
ATCHLEY
and
)
JOHN WAYNE ATCHLEY and
ROBIN APRIL ATCHLEY,
)
CASE NO. 05-79232-MHM
)
Debtors
)
CHAPTER 13
)
)
)
)

DONALD F. WALTON,

)
)
)
)
)
)
)
)
)
)

United States
States Trustee for Region 21,
United
Plaintiff,
vs.
vs.

COUNTRYWIDE HOME LOANS, INC.,
Defendant.
Defendant.

ADVERSARY
ADVERSARY NO. 08-6092
08-6092

DEFENDANT
COUNTRYWIDEHOME
HOMELOANS,
LOANS,INC.'S
INC.’SMEMORANDUM
MEMORANDUM
LAW
DEFENDANT COUNTRYWIDE
OFOF
LAW
IN IN
SUPPORTOF
OFITS
ITSMOTION
MOTION TO DISMISS PLAINTIFF’S
PLAINTIFF'S COMPLAINT
SUPPORT
COMPLAINT
Defendant Countrywide
Countrywide Home
HomeLoans,
Loans,Inc.
Inc.(“Countrywide”),
("Countrywide"), files this Memorandum
of
Defendant
Memorandum of
Rulesof
of Civil
Civil
Law in
in support
support of its Motion
Motion to
to Dismiss
Dismiss Plaintiff's
Plaintiff’sComplaint
Complaintpursuant
pursuant to Federal
Federal Rules

Procedure 12(b)(1),
12(b)(6), and
and Federal Rule of Bankruptcy
Bankruptcy Procedure
Procedure 7012(b).
Procedure
12(b)(1), 12(b)(6),
1. INTRODUCTION
I.
INTRODUCTION
The Plaintiff, Donald
F. Walton,
Walton, United
United States
StatesTrustee
TrusteeforforRegion
Region
("Plaintiff'),filed
fled
The
Donald F.
2121
(“Plaintiff”),
this adversary
proceedingclaiming
claimingthe
thepower
powertotosue
sueCountrywide
Countrywidefor
for injunctive
injunctive relief
relief and
adversary proceeding
and for
sanctions under
under section
section 105
105 of
of the
the Bankruptcy
Bankruptcy Code and
and the
the Bankruptcy
Bankruptcy Court’s
Court's inherent
sanctions
inherent powers
powers
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“for
engaging in
in bad
bad faith
faithconduct
conductwhich
whichhas
hasabused
abused the
thejudicial
judicialprocess".1
process”.1
"for engaging

The alleged
The
alleged

violations
violations which
whichPlaintiff
Plaintiffcontends
contendsconstitute
constituteabuse
abuse of
ofthe
thejudicial
judicialprocess
processhave
havebeen
been remedied,
remedied,

and the
the debtors
debtorsin
in this
this case
caseare
arenot
notparticipating
participatinginin the
the proceeding.
proceeding. Nonetheless,
Nonetheless,even
evenififall
all of
of
and
Plaintiff's
Plaintiff’sallegations
allegationsare
areaccepted
acceptedas
as true,
true, the
the Court
Courtshould
shoulddismiss
dismissthe
thecase.
case.

are five
five distinct
under Federal
FederalRule
Ruleof
of Civil
Civil Procedure
There are
distinct reasons
reasons to dismiss this case
case under
Procedure
12 (b)(1) and 12(b)(6). First,
12(b)(1)
First,Plaintiff
Plaintifflacks
lacksstanding
standingbecause
becausehis
hisallegations
allegationsfail
failtotopresent
presentaacase
case

Plaintiff lacks
theseclaims.
claims. Third, the
or controversy.
controversy. Second,
Second, Plaintiff
lacks the
the statutory
statutory authority to
to assert
assert these
the
157 and
Court lacks jurisdiction
jurisdiction to
tohear
hear these
these claims
claims under
under 28
28 U.S.C.
U.S.C. §§ 157
Fourth, the
the
and §§ 1334.
1334. Fourth,

lacks jurisdiction
jurisdiction to award
award the
therelief
relief Plaintiff
Plaintiff seeks.
seeks. Fifth, Plaintiff
Court lacks
Plaintiff fails
failsto
tostate
state any claim
upon which
which relief
reliefmay
maybe
begranted.
granted. For
Forallallthese
thesereasons,
reasons, the
the Complaint
Complaintmust
mustbe
be dismissed.
dismissed.

II.
FACTUALBACKGROUND
BACKGROUND
II. FACTUAL
Plaintiff,
alleges that
that Countrywide
Countrywide filed two
Plaintiff, aa United
UnitedStates
States trustee,
trustee, alleges
two allegedly
allegedly inaccurate
inaccurate

for relief
relieffrom
fromstay
stayon
onFebruary
February21,
21,2006,
2006,and
andMay
May24,
24,2006,
2006,assessed
assessed charges
charges without
motions for
without
disclosing how
how the
the fees
fees arose
arose in a May
May 11,
11, 2007,
2007, payoff
payoffstatement,
statement,received
received payments
payments on
on these
these
charges through
through the
the sale
sale of
of the debtors'
and that Countrywide continued
charges
debtors’ residence,
residence, and
continued to
to accept
accept

payments on
payments
on June
June 1,
1, 2007,
2007,and
andJuly
July1,
1,2007,
2007,from
from the
the Chapter
Chapter13
13trustee
trusteeafter
afer the
the satisfaction
satisfaction of
of
the mortgage. (Compl. at Sections
SectionsB,
B,C,
C,D).
D). Plaintiff
Plaintiffacknowledges
acknowledges that Countrywide withdrew

the first motion
motion for
motion for
for relief
relieffrom
fromstay
stayon
onFebruary
February 28,
28, 2006,
2006, and
and withdrew
withdrew the
the second
second motion

relief from
from stay
stay on
on June
June 20,
20, 2006.
2006. (Compl.
¶¶ 19,
19, 26). Plaintiff
Plaintiffalso
alsoacknowledges
acknowledges that
that
(Compl. at
at ¶¶
Countrywide issued
issued refund
refund checks
on on
Countrywide
checks for monies
monies received
received afer
aftersatisfaction
satisfaction ofofthetheloan
loan
1
i This
and
This lawsuit
lawsuit joins
joins two
twoalmost
almost identical
identicallawsuits
lawsuitsfled
filedbybythe
thePlaintiff
Plaintiff
andanother
anotherUnited
UnitedStates
Statestrustee,
trustee, one
one in
in the
the
United
Bankruptcy Court for Southern District
District of
United States
States Bankruptcy
of Florida
Floridaand
and another
another fled
filedby
byHabbo
HabboFokkena,
Fokkena,United
UnitedStates
States
trustee
for Region 9, in the United
United States
StatesBankruptcy
Bankruptcy Court
Court for
for the
the Northern
Northern District
District of
trustee for
of Ohio.
Ohio. See
See Walton
Walton v.
v.
CaseNo.
No.01-42230-BKC-AJC,
01-42230-BKC-AJC, Adv.
Adv. No. 08-1176 (Bankr.
Countrywide Home Loans, Inc. (In re Sanchez),
Sanchez), Case
(Bankr. S.D.
S.D. Fla.
Fla.
08-5031 (Bankr.
Loans, Inc.
Inc. (In
(In re O’Neal),
O'Neal), Case
2008); Fokkena v. Countrywide Home Loans,
Case No. 07-51027, Adv. No.
No. 08-5031
N.D.
N.D. Ohio
Ohio 2008);
2008); (Compl.
(Compl. ¶¶ 50).
50). While
Whilethe
theunderlying
underlyingfacts
factsare
areslightly
slightlydifferent
differentinineach
eachcase,
case,ininall
allcases
cases the
plaintiff
plaintiffimproperly
improperlyinvokes
invokesbankruptcy
bankruptcyjurisdiction
jurisdictiontotoobtain
obtainsanctions
sanctions and impermissible injunctive relief.
relief.
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November 7, 2007,
of claim
claim on
on November
November 17,
17, 2007.
2007. (Compl. at
at ¶¶
¶¶ 39,
November
2007, and
and withdrew
withdrew its proof of
41). Plaintiff
Plaintiffalleges
allegesthat
thatthis
this"pattern
“patternofofconduct"
conduct”has
hasresulted
resulted in
in "an
“anabuse
abuse of
of the
the bankruptcy
bankruptcy
process"
(Compl. at
at Section
Section E).
E). Plaintiff
process” on a national level.
level. (Compl.
Plaintiffdoes
does not
not allege
allege any
any continuing
continuing
violation
violation of
ofany
any orders
orders or
or Bankruptcy
Bankruptcy Code
Code provisions.
provisions.

III.
ARGUMENTSAND
ANDAUTHORITIES
AUTHORITIES
III. ARGUMENTS
12 (b), as
Under Federal
Federal Rule
CivilProcedure
Procedure 12(b),
as incorporated
incorporated by Federal
Federal Rule
Rule of
of
Under
Rule of Civil

Bankruptcy
Procedure7012(b),
7012(b),the
theCourt
Court can
can dismiss
dismissaa complaint
complaint for
for lack of
Bankruptcy Procedure
of subject
subject matter
matter
jurisdiction
jurisdictionand
and for
for failure
failureto
tostate
state a claim. Fed.
Fed. R.
R. Civ.
Civ. P.
P. 12(b)(1),
12(b)(1), (6).
(6).

A.

Plaintiff
PlaintiffFails
Fails To
To Allege
Allege A
A Live
Live Case
Case Or Controversy.

The jurisdiction
jurisdiction of
ofaafederal
federalcourt
courtover
overan
anaction
actiondepends
depends on
on the
the existence
existence of an
an actual
actual
1. The
“case
cl. 1.
"case and
andcontroversy”
controversy"between
betweenthe
theparties.
parties.U.S.
U.S.Const.
Const.Art.
Art.III,
II, § 2, cl.
The justiciability

doctrines of standing
and mootness
mootnessplay
play an
an important
important role
role in determining
doctrines
standing and
determining whether there
there is an
an
case or
or controversy
controversy at issue.
issue. See
Bochesev.v.Town
Townof
of Ponce
PonceInlet,
Inlet, 405 F.3d 964, 975 (11th
actual case
See Bochese

Cir. 2005) ("[S]tanding
(“[S]tanding isisaa threshold
threshold jurisdictional
jurisdictionalquestion[
question[ ]]which
whichmust
mustbe
beaddressed
addressed prior to
and independent
independentofofthe
themerits
meritsofofaaparty's
party'sclaims.”);
claims.");Coalition
Coalitionfor
for the
the Abolition
Abolition of Marijuana
and
Prohibition
Prohibitionv.
v. City
CityofAtlanta,
of Atlanta,219
219F.3d
F.3d1301,
1301,1309
1309 (11th
(11th Cir.
Cir. 2000).
2000).

i.

Plaintiff
Plaintifflacks
lacks standing.
standing.
To have standing,
standing, aa plaintiff
plaintiff must allege “some
"some threatened
threatenedor
oractual
actualinjury
injury resulting
resulting from
from

the putatively illegal
or controversy.
controversy. Warth
illegal action"
action”by
byaadefendant
defendant to
to establish
establish aa case
case or
Warth v.
v. Seldin,
Seldin,

422 U.S. 490,
490, 499
499 (1975).
(1975). In
InLujan
Lujanv.v.Defenders
Defenders of
of Wildlife,
Wildlife,504
504U.S.
U.S.555
555(1992),
(1992),the
theSupreme
Supreme

Court articulated
three factors
factors that
that a plaintiff
satisfy
thethe
standing
Court
articulated three
plaintiffmust
mustshow
showininorder
orderto to
satisfy
standing
requirement:
has suffered
suffered an
an“injury
"injury in
requirement: (1) that he has
in fact"
fact”that
thatisisconcrete
concrete and
and particularized
particularized and
and

actual or
or imminent,
imminent, not conjectural
conjectural or
or hypothetical;
hypothetical; (2)
(2) that
that the
the injury
injury is fairly
actual
fairlytraceable
traceable to the
the
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complained of
of conduct
conduct of
of the
the defendant;
defendant;and
and(3)
(3)that
thatitit isis likely
likely that
relief will
will
complained
that the
the requested
requested relief

redress or
504 U.S.
redress
or remedy
remedythe
thealleged
allegedinjury.
injury. Lujan,
Lujan, 504
U.S. at
at 560-61;
560-61; see
seealso
alsoKoziara
Koziarav.v.City
City of
of
Casselberry, 392 F.3d 1302, 1304 (11th Cir. 2004).
2004).
Standing is
is determined
determined on
on the
the basis
basisof
ofthe
theplaintiff’s
plaintiff's complaint.
Standing
complaint. See
See Raines
Raines v.
v. Byrd,
Byrd, 521
521
U.S.
818 (1997); Lujan,
504 U.S.
U.S. at
at 561.
561. The
U.S. 811, 818
Lujan, 504
The plaintiff
plaintiffbears
bearsthe
theburden
burden of
ofestablishing
establishing
231 (1990)
justiciability under
under this doctrine.
doctrine. FW/PBS,
FW/PBS, Inc. v.
v. City
City of
of Dallas,
Dallas, 493
493 U.S.
U.S. 215, 231
justiciability

the exercise
exerciseof
ofjurisdiction
jurisdiction in his favor…clearly
favor... clearly
(noting itit is
is the
the "burden
“burden of
of the
the `party
‘party who
who seeks
seeks the

to allege
facts that
that he
he is
is aa proper
proper party
party to
to invoke
invoke judicial
judicial resolution
allege facts
resolution of the dispute"')
dispute’”) (internal
(internal

citations
If aa plaintiff
plaintifffails
failstotoestablish
establishstanding,
standing, aa court
court
citations omitted);
omitted); Koziara,
Koziara, 392
392 F.3d
F.3d at
at 1304.
1304. If
dismiss the
thecomplaint
complaint for
for lack
lack of
of jurisdiction.
jurisdiction. FED.
should dismiss
FED. R.Civ.
R.CIV. P.
P. 12(b)(1).
12(b)(1).

Plaintiff lacks
actual injury.
injury. See
Plaintiff
lacks standing.
standing. Plaintiff
Plaintiffdoes
doesnot
notallege
allege that
that he
he suffered
suffered any actual
See

Lujan, 504 U.S. 560-61.
560-61. Additionally,
Additionally,Plaintiff
Plaintiffhas
hasfailed
failedtotodemonstrate
demonstrate that this Court could

redress
anyinjury
injurywhen
wheneach
eachofofPlaintiff’s
Plaintiff's claims
claimsfor
for relief
relief is
is improper.
improper. See
SectionD,
D, infra.
infa.
redress any
See Section
authorizesPlaintiff’s
Plaintiff's actions
actionsinin this
this case.
case. See
SeeSection
SectionB,B,infra.
infa. This
Finally, no
no statute
statute authorizes
Thisleaves
leaves
the Court without
without jurisdiction
jurisdictiontotoconsider
considerthe
theComplaint,
Complaint,and
andthe
theComplaint
Complaintshould
shouldbe
bedismissed.
dismissed.

ii.
ii.

Plaintiff's claims
Plaintiff’s
claims are
are moot.
moot.
Mootness, like
like standing,
standing, is
is aa threshold
threshold jurisdictional
jurisdictional question
question for
for aa federal
federal court.
court. Steel
Mootness,
Steel

Co. v. Citizens
Environment, 523
“Thedoctrine
doctrine of
ofmootness
mootness
Citizens for a Better Environment,
523 U.S.
U.S. 83,
83, 102
102 (1998).
(1998). "The
directly from
derives directly
fromthe
the case-or-controversy
case-or-controversy limitation
limitationbecause
because `an
‘an action
action that
that is
is moot
moot cannot
cannot be
1335
characterizedasasananactive
activecase
case
controversy."'Al
Al Najjar
Najjar v. Ashcrof,
characterized
ororcontroversy.’”
Ashcroft, 273
273 F.3d
F.3d 1330,
1330, 1335

112 F.3d 1475, 1477 (11th
(11th Cir.
(11th Cir. 2001) (quoting
(quoting Adler v.
(11th
v. Duval
Duval County
County Sch.
Sch. Bd.,
Bd., 112

1997)). AAclaim
1997)).
claimisismoot
mootififthe
theissues
issuesare
are no
no longer
longer live,
live,or
orififthe
theparties
partiescease
cease to have aa legally

cognizable interest
interest in
in the
the outcome
outcome of
of the litigation
the court can
cognizable
litigation because
because the
can no longer grant
grant any
any
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effective or meaningful relief to
to the
the prevailing party.
party. See
See id.
id. at
at 1335-36.
1335-36. See
See also
also Powell,
Powell, 395
395
U.S. at 496 (finding
areno
nolonger
longer‘live’
`live' or the
(finding that
that when
when "the
“the issues
issues presented
presented are
the parties
parties lack aa

legally cognizable
cognizable interest
interest in
in the
the outcome[,]"
outcome[,]”the
thecontroversy
controversyvanishes
vanishesand
andthe
thecase
casebecomes
becomes
fr Jesus
moot); Jews
Jews for
Jesus v.
v. Hillsborough
HillsboroughCounty
CountyAviation
AviationAuth.,
Auth.,162
162 F.3d
F.3d 627,
627, 629 (11th Cir.
Cir. 1998)
("A case
to the
the commencement
commencement of
of aa lawsuit
lawsuit create
create aa situation
situation in
(“A
case is
is moot
moot when
when events
events subsequent
subsequent to

which the court can
can no
no longer
longergive
givethe
theplaintiff
plaintiff meaningful
meaningful relief.”).
relief.").

A
for that
that claim or
A claim
claim isismoot
mootwhen
when the
the claimant
claimant either
either receives
receives the relief requested
requested for

Workers of Am. 1974
the requested
requestedrelief
relief can
canno
nolonger
longerbe
begranted.
granted. See
SeeHarrison
Harrisonv.
v.United
United Mine
Mne Workers
Benefit Plan &
& Trust,
1190, 1193
1193 (11th
(11thCir.
Cir. 1991).
1991). Additionally,
Trust, 941 F.2d 1190,
Additionally, "voluntary
“voluntarycessation
cessation
moot... if there
expectation' that the
of aa challenged
challenged practice
practice renders
renders aa case
case moot…if
there is no
no `reasonable
‘reasonable expectation’
the
challenged practice
practice will
will resume
afer the
challenged
resume after
the lawsuit
lawsuit isisdismissed."
dismissed.” Jews
Jewsfor
forJesus,
Jesus, 162
162 F.3d
F.3d at
at 629.
629.

Once aa claim becomes
moot, the
the court
court is divested
Once
becomes moot,
divested of jurisdiction
jurisdiction over
over that
that claim
claimbecause
because the
the

“case-or-controversy”
does not
Morrisv.v.Roche,
Roche, 182
182 F.Supp.2d
"case-or-controversy"required
requiredbybyArticle
ArticleIII
III does
not exist.
exist. Morris
1260, 1279-80
1279-80(M.D.
(M.D. Ga.
Ga.2002)
2002)(citing
(citing Al
Al Najjar,
Najjar, 273 F.3d
F.3d at
at 1336).
1336). Accordingly,
Accordingly, "the
1260,
“the question
question

is... one which
which aa federal
federal court must
resolve before
before it assumes
jurisdiction." North
of mootness
mootness is…one
must resolve
assumes jurisdiction.”
Carolina v.
Carolina
v. Rice,
Rice, 404
404 U.S.
U.S. 244,
244, 246
246 (1971);
(1971); Bishop's
Bishop's Property
Property &&Investments,
Investments, 463
463 F.Supp.2d
F.Supp.2d at

1377. IfIfthe
1377.
thecase
case is
is moot,
moot, then
then aa court
court should
should dismiss
dismiss itit for lack
lack of
of jurisdiction
jurisdiction pursuant
pursuant to
Federal Rule
Rule of
of Civil
Civil Procedure
Federal
Procedure 12(b)(1).
12(b)(1).

Any
that allegedly
allegedly existed
existedisisnow
now moot.
moot. Countrywide withdrew both of the
Any controversy
controversy that
the

offending motions for
for relief
relieffrom
fromstay,
stay,sent
sent refund
refundchecks
checks for
for monies
monies received
received after
after satisfaction
satisfaction
withdrew its proof of claim.
(Compl. at
at ¶¶
¶¶ 19,
19,26,
26,39,
39,41).
41). Plaintiff fails to
of the loan, and
and withdrew
claim. (Compl.
allege any
any outstanding
outstanding orders
ordersthat
thatCountrywide
Countrywideisisviolating
violating or any
any provisions
provisions of the Bankruptcy
allege

Code that
that Countrywide
Countrywide is
is currently
currently violating. Plaintiff
Code
Plaintiffhas
hasfailed
failedtotoestablish
establishany
any"reasonable
“reasonable
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expectation" that
that Countrywide
Countrywide will
will engage
expectation”
engage in any other allegedly improper conduct
conduct within the
the
course of
of the
the underlying
underlying bankruptcy case
caseor
orthat
thatCountrywide
Countrywide will
will even have
have aa continuing
continuing role
role in
course
162 F.3d
the underlying case.
case. See
See Jews
Jews for
forJesus,
Jesus, 162
thePlaintiff's
Plaintiff’sallegations
allegationsare
are
F.3d at
at 629.
629. IfIfthe

accepted as
astrue,
true, they
they illustrate
illustrate how the adversary
process effectively
effectively resolves
resolves disputes.
disputes. The
accepted
adversary process
The

dispute over
over Countrywide's
has been
been resolved.
resolved. Countrywide
dispute
Countrywide’s practices
practices has
Countrywide procedurally
procedurally cannot
cannot
repeat
the allegedly
allegedly harmful conduct, and any further examination
repeat the
examination of
of the
the issue
issue is moot.
moot.

B.

Plaintiff Lacks
LacksThe
TheStatutory
Statutory
Authority
To Commence
Adversary
Proceedings
Plaintiff
Authority
To Commence
Adversary
Proceedings
Aimed At
Bankruptcy Code
At Policing
Policing Alleged
Alleged Past Bankruptcy
Code Violations.
Plaintiff
authorization to
to assert
assertthese
theseclaims.
claims. Plaintiff’s
Plaintiff's power,
Plaintiff also
also lacks
lacks statutory authorization
power, as
as a

United States
trustee(“UST”),
("UST"), is defined
defined and
and limited
limited by statute.
statute. The UST is a part of the United
States trustee
185 (Bankr. N.D.
181, 185
States Department
Departmentof
of Justice,
Justice,aafederal
federalagency.
agency. In re
120 B.R.
States
re Vance,
Vance, 120
B.R. 181,
N.D.

Okla. 1990).
1990). As
As an
an agency,
agency, the UST has
has only the
the power specifically
specifically granted
granted to
to ititby
byCongress.
Congress.

Ragsdale v.
535 U.S.
U.S. 81,
81, 91
91 (2002) (an agency may not
not exercise
exercise
Ragsdale
v. Wolverine
Wolverine World Wide, Inc., 535
“inconsistent with
with the
the administrative
administrative structure
structure Congress
v.
power "inconsistent
Congressenacted
enactedinto
intolaw”);
law"); Michigan
Mchigan v.
(federal agency
only those
EPA, 268
268 F.3d
F.3d 1075,
1075, 1082 (D.C.
Cir. 2001) (federal
agency "has...
“has…only
those authorities
authorities
EPA,
(D.C. Cir.

conferred on it by
by Congress").
Congress”).
Lacking any
any statutory
statutory authority
prosecute this
cite an
an isolated
isolated
Lacking
authority to prosecute
this case,
case,the
theUST
UST will
will cite
comment from the legislative history of
creating the
the UST
UST program
program as
asjustification
justification for
comment
of the
the statute
statute creating
launching an extensive and
and costly
costly national investigation of
of Countrywide's
Countrywide’sbusiness
business practices
practices and
policies.2
SeeIn
In re
re A-1
A-1 Trash
Trash Pickup,
Pickup, Inc., 802
802 F.2d
F.2d 774,
774, 775
775 (4th
(4th Cir. 1986) (citing
(citing H.R
policies.2 See
H.R Rep.
Rep.

No. 95-595, at 88 (1977), reprinted in
in 1978
1978 U.S.C.C.A.N.
U.S.C.C.A.N. 5963,
5963, 6049).
6049). The
TheUST
USTasserts
asserts that
that a
2 So far this national effort has involved courts in six states and four circuits. See, e.g., Walton v. Countrywide
2
So far this
in six states and four
See,
Home Loans, Inc. (In re Sanchez),
CaseNo.
No.01-42230-BKC-AJC,
01-42230-BKC-AJC, Adv.
Adv. No. 08-1176 (Bankr. S.D. Fla. 2008);
Sanchez), Case
Fokkena v. Countrywide Home Loans,
Loans, Inc.
Inc. (In
(In re O’Neal),
O'Neal), Case
Case No. 07-51027, Adv. No.
No. 08-5031 (Bankr. N.D.
Ohio 2008); Countrywide
Countrywide Home
Home Loans,
Loans, Inc.
Inc. v. Ofice
OfficeOf
Ofthe
theUnited
UnitedStates
States Trustee
Trustee (In
(In re
re Countrywide
CountrywideHome
HomeLoans,
Loans,
Inc),
Inc. (In
(In re Hill),
Hill), No.
Inc.),No.
No.07-00204-TPA
07-00204-TPA(Bankr.
(Bankr.W.D.
W.D.Pa.
Pa. 2007);
2007); Hill
Hillv.v.Countrywide
Countrywide Home
Home Loans,
Loans, Inc.
No. 01-22574
01-22574
In re Del Castillo, No. 07-13601-BKC-AJC
(Bankr. W.D. Pa. 2001); In
07-13601-BKC-AJC (Bankr.
(Bankr. S.D.
S.D. Fla.
Fla. 2007);
2007); In
In re
re Chadwick,
Chadwick, No.
No.
05-37014-BKC-PGH (Bankr.
05-37014-BKC-PGH
(Bankr. S.D.
S.D. Fla.
Fla. 2005);
2005); In
In re
re Parsley,
Parsley, No.
No. 05-90374
05-90374 (Bankr.
(Bankr. S.D.
S.D. Tex.
Tex. 2005).
2005).
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statementin
in the
the legislative
legislative history describing his office
statement
office as
as aa "watchdog"
“watchdog” exponentially
exponentiallyexpands
expands
his statutory duties.
duties. However, "courts
enforce [a]
[a] principl[e]
principl[e] gleaned
“courts have no authority to enforce
gleaned solely

point." Shannon
from legislative
legislative history
history that
that has
has no
no statutory
statutory reference
reference point.”
Shannon v.v. United
UnitedStates,
States, 512
512

International Brotherhood
Brotherhood of
of Elec.
Elec. Workers,
Workers, Local
Local Union
Union No.
No. 474,
474,
U.S. 573, 584
584 (1994)
(1994) (citing International
AFL-CIO
AFL-CIOv.v. NLRB,
NLRB, 814
814 F.2d
F.2d 697, 712 (D.C. Cir.
Cir. 1987)).
1987)).
Congress granted
granted the
theUST
UST standing
standing to
to accomplish
accomplish the
the specific
specific goals
goals of
of the UST program,
Congress

but limited his ability
before the
the court
courtby
by not
notmaking
makinghim
himaaparty
partyinininterest:
interest: “By
"By not
ability to
to appear
appear before

designating
interest, the
the legislation
legislation ensures
ensures that
no
designating the
the U.S.
U.S. Trustee
Trustee as
as aa party
party in interest,
that there
there is no
confusion over
over the
the U.S.
U.S. Trustee’s
Trustee's role
role in
in a case
case ..... .the
confusion
theU.S.
U.S.Trustee
Trustee has
has no
no pecuniary
pecuniary stake
stake in
case,and
andfunctions
functionsonly
only as
asan
animpartial
impartialadministrator.”
administrator." H.R.
any case,
H.R. Rep.
Rep. No.
No. 99-764,
99-764, at
at 27
27 (1986),

reprinted in
in 1986
1986 U.S.C.A.A.N.
U.S.C.A.A.N.5227,
5227, 5240.
5240.

UST's powers and
duties are
areprimarily
primarily set
set forth
forth in 28 U.S.C. § 586(a). Those
The UST’s
and duties
Those duties
duties
are: (i) reviewing
section 330
330 of
of title
are:
reviewing ...
…applications
applicationsfor
forcompensation
compensationand
and reimbursement
reimbursement under section

11; (ii) filing
filingcomments
comments with
withthe
theCourt
Courtwith
withrespect
respecttotoapplications
applicationsfor
forcompensation;
compensation; (iii)
(iii)
monitoring
disclosure statements
statementsfiled
fled in Chapter
Chapter 11
11 cases;
cases;(iv)
(iv) monitoring
monitoring plans
plans filed
filed
monitoring plans
plans and disclosure
under Chapters
Chapters 12
12 and
and13;
13;(v)
(v) filing
filing comments
plans; (vi)
(vi) taking such
comments with
with respect
respect to such plans;
such action
as itit deems
deems to
to be
be appropriate
appropriate to ensure
ensure that
that all
all bankruptcy
bankruptcy reports,
as
reports, schedules,
schedules, and fees required to

(viii) monitoring
be
be filed by
by the
the debtor
debtor are
are properly
properly and
and timely fled;
filed; (viii)
monitoring creditors'
creditors’committees
committees
appointed under
undertitle
title 11;
11; (ix) notifying
appointed
notifyingthe
the United
UnitedStates
States Attorney
Attorney of
of matters
matters which
which relate
relate to the
the
occurrence of
of any actions
actions which may constitute a federal crime and, on the request
request of
of the
the United
occurrence

States Attorney,
Attorney, assisting
assisting the
the United
United States
Attorney in
States
States Attorney
in carrying
carryingout
outprosecutions
prosecutions based
based on such

actions; (x) monitoring
monitoringthe
theprogress
progress of
ofcases
cases under title
title 11
11 and
and taking
takingsuch
such actions
actions as
as itit deems
deems to
be
be appropriate
appropriate to prevent
prevent undue
undue delay
delay in
in such
such progress;
progress; (xi) performing
performing additional
additional duties
duties in
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relation to small
cases;(xii)
(xii) monitoring
monitoring applications
applications filed under section
327 of title
small business
business cases;
section 327
title 11.
11.
28 U.S.C. § 586(a).
586(a).

The UST is also
also given
given specific
specific powers
powersand
andduties
dutiesinintitle
title11:
11: section
section 110(j)
110(j) –- to bring a
The

civil
action against
against aa bankruptcy
bankruptcy petition
petitionpreparer;
preparer; section
section 111
111 -– to
toreview
reviewand
and approve
approve nonnoncivil action
profit budget
budget and
and credit counseling
counseling agencies;
agencies; section
trustee in an
profit
section 303(g)
303(g) –- to appoint an interim trustee
section 321
321 –- to
trustee in
in aa case
case“if
"if necessary",
section 327(c)
327(c) –- to
involuntary case;
case; section
to serve
serve as
as trustee
necessary”; section
object to the employment by
by aa trustee
trustee of
of aa professional
professional who
who represents
represents a creditor; section
section 330(a)

toparticipate
participate in
inhearings
hearings on
on compensation
compensation of
case; section
to appoint
appoint aa
-– to
of officers
officers in aa case;
section 332
332 –- to
consumer ombudsman;
ombudsman;section
section341
341–- to convene
and preside
preside at
at the
the first
first meeting of creditors;
consumer
convene and
creditors;
section 343
343 –- to
section
to examine
examine the
the debtor;
debtor; section
section 345 -–totoapprove
approvecertain
certain corporate
corporate sureties;
sureties; section

526
tobring
bringactions
actionsagainst
against aa debt
debt relief
relief agency;
agency; sections
sections 701(a)
to appoint
appoint
526 –
- to
701(a) and
and 703(a)
703(a) –- to
Chapter 7 trustees
trustees or
file reports
reports regarding
regarding
interim Chapter
or serve
serve as
as interim
interim trustee;
trustee; section
section704
704–- to file
whether
an individual
individual debtor
debtor filing
filing is
section705(b)
705(b)–- to consult
whether an
is presumptively
presumptively abusive;
abusive; section
consult with
creditors' committees;
for failure to
creditors’
committees; section 707(a)(3) –- to
to move
move for
for dismissal
dismissal of
of aa Chapter
Chapter 7 case
case for

timely
timely file
fileinformation;
information;section
section707
707(b)
(b)- -totoseek
seek dismissal
dismissal of
of an
an individual
individualdebtor
debtor case
case found to
be abusive;
abusive; section
section 727
727 –- to object to or
discharge; section
section 1102
1102 –- to appoint
or seek
seek revocation of a discharge;
cases; section 1104
committees
Chapter 11
11 cases;
to request
request the
the appointment
appointment of aa trustee
trustee or
committees in Chapter
1104 –- to

examiner;
request the
Chapter 11 trustee;
trustee; section
examiner; section
section 1105
1105 –- to request
the removal
removal of aa Chapter
section 1112(e)
1112(e)–- to
seek
seek conversion
conversion of
of Chapter
Chapter 11
11 case
casewhere
wherematerial
materialgrounds
groundsexist;
exist;section
section1114
1114–- to appoint a
committee
committee of
of retired
retired employees;
employees;section
section1163
1163–- to
to appoint
appoint aa person
personfrom
from aa specified
specified list
list in aa
reorganization case;
case; section
to appoint
appoint aa Chapter
Chapter 12
12 trustee
trustee and
and request
request that a
railroad reorganization
section 1202
1202 –- to
Chapter 12
12 trustee
trusteeperform
performcertain
certainduties;
duties;section
section1224
1224–-to
toobject
objectto
to confirmation
confrmation of
Chapter
of aa Chapter
Chapter
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12 plan; section 1302 –- to
to appoint
appoint the
the standing
standing Chapter
Chapter 13
13 trustee;
trustee; and section 1307 –- to
to request
request
conversion or
or dismissal
dismissal of
ofaaChapter
Chapter13
13case.
case.
The UST, however,
however, does
does not believe he
he is constrained
constrained by the
the statutory
statutory powers
powers and
and duties
granted
Congress, and
and instead
insteadbelieves
believessection
section307
307ofofthe
theBankruptcy
Bankruptcy Code
Code invests
investshim
him with
with
granted by Congress,

unlimited powers
by providing that the UST "may
powers of investigation
investigation and
and enforcement
enforcement by
“may raise
raise and
and
may appear
and be
be heard
heardon
onany
anyissue
issueininany
anycase
caseororproceeding
proceedingunder
underthis
thistitle
titlebut
but may
may not
not file
file a
appear and
11 U.S.C. § 307.
under section
307.
plan under
section 1121(c)
1121(c)of
of this
this title.”
title." 11

A
A general
general rule of
of statutory
statutory construction
construction is
is that
that the
the expression of one thing is the exclusion

of others.
others. See
See In
InrereEaton,
Eaton, 130 B.R. 74, 76
(Bankr. S.D.
S.D. Iowa 1991) (citing Marshall
Marshall v.
v.
76 (Bankr.
Gibson’s
F.2d 668,
668, 675
675 (5th Cir. 1978)).
The words
words "any
“any issue"
issue” in
in section
section 307
307
Gibson's Prods., 584 F.2d
1978)). The
contrast sharply
sharply with
with the specificity
specificity of
so with the
contrast
ofthe
the duties
duties spelled
spelled out
out in
in §§ 586,
586, and
and even
even more so

enumeratedpowers
powersset
setforth
forthinintitle
title11.
11. Id.
Id. (citing
(citing 2 L. King,
enumerated
King, Collier
Collieron
onBankruptcy,
Bankruptcy, ¶¶ 307.01
307.01 at
1990)). Quite
307-1 (15th
(15th ed.
ed. 1990)).
Quite clearly,
clearly, ififBankruptcy
BankruptcyCode
Codesection
section 307
307 gives
gives the
the UST
UST the
the broad

586 and
powers
he claims,
claims, the
the specific
specific grants
grants of
of power
power in both
powers he
both §§ 586
and the Bankruptcy
Bankruptcy Code
Code are
are

superfluous. Section
Section 307,
307,by
byitself,
itself,would
wouldbe
besufficient.
sufficient. The
The UST’s
UST's position
position flies
fies in the face
face of
of
superfluous.
the applicable
applicable statutes.
statutes.

Section 307
307 gives
gives the
the UST
UST standing
standing to
to perform
perform the
the specific
specific duties
duties with
with which he
Section
he had
had
been tasked.
tasked. In re Clark,
been
Clark, 927
927 F.2d
F.2d 793,
793, 796
796 (4th Cir.
Cir. 1986)
1986) (noting
(noting that
that the
the UST
UST has
has "standing
“standing

It does
does not permit the UST to
under 307 even
even though
though [it]
[it] had no pecuniary
pecuniary interest
interest in
in any
any case”).
case"). It
arrogate to himself
himself those
those powers
powers that
that he
he deems
deems to
to be
be expedient.
expedient.
language of
of section
section 307
307 is
is virtually
virtually identical
The language
identical to
to the
the grant
grant of
of standing
standing to
to the
the Securities
Securities

and
in Chapter
Chapter 11
11 cases
cases contained
and Exchange
Exchange Commission
Commission (the
(the “SEC”)
"SEC") in
contained in
in section
section 1109(a)
1109(a) (“may
("may
and may appear
appear and
andbe
beheard
heardon
onany
anyissue
issueininaacase
caseunder
underthis
thischapter...”).
chapter..."). See
Seeid.
id.(likening
(likening
raise and
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(Bankr. W.D. Tenn.
sections 307 and
re BAB
BAB Enters.,
Enters., 100 B.R. 982, 985 (Bankr.
Tenn. 1989).
and 1109);
1109); In re
Section 1109(a)
1109(a) has
has aa clear
clearsingle
single purpose
purpose–- to give the SEC standing
Section
standing to participate in Chapter
Chapter
11 cases.
11
The same
same standing
standing is given to "parties
“parties in
in interest"
interest” under
under
927 F.2d
F.2d at
at 796.
796. The
cases. Clark, 927

1109 (b).
section 1109(b).

1109 (b) permits
Section 1109(b)
permits such
such parties
parties in interest--including
interest--including any creditor--to
creditor--to

"raise and ... appear
and be
be heard
heardon
onany
any issue
issueinin aa case”
case"under
underchapter
chapter11.
11. Like section
“raise
appear and
section 1109,
1109,

section 307 simply
does not
contain any substantive
substantive power
grantofof
standingto to
simply does
not contain
power –- ititisisa agrant
standing
participate in
and proceedings
proceedingsand
andperform
performstatutorily
statutorily defined and limited
limited duties.
in cases
cases and
duties.

Absent
Absent from the
the list
list of
ofduties
duties that
thatCongress
Congress gave
gave to the UST is
is the
the suggestion
suggestion of the
the
power to initiate
seekingsanctions,
sanctions,injunctive
injunctiverelief
reliefor
or any
any other
otherform
form of
of
initiate adversary
adversary proceedings
proceedings seeking

relief. The UST is wholly
whollywithout
withoutauthority
authoritytotounilaterally
unilaterallychallenge
challengeany
any secured
secured creditor for its
past conduct or initiate
initiate adversary
adversary proceedings
proceedings seeking
seeking contempt
contempt sanctions.
sanctions.

Section 307 also
also specifies
specifies that
that the
the UST’s
UST's standing
heard" is
Section
standing to
to "raise
“raise and
and appear
appear and be heard”

limited to issues
issues in
Attorneys At
Debt Relief
in an
an actual
actual“case”
"case"oror“proceeding.”
"proceeding." In
In re
re Attorneys
At Law
Law &
& Debt
Relief
Agencies, 353 B.R. 318, 322-23 (S.D. Ga.
2006). As
Ga. 2006).
Asthat
thatcourt
courtstated
stated in
in denying
denying the
the UST
UST

standing, “Congress
"Congress has
hasnot
not imbued
imbued United
United States
States Trustees
Trusteeswith
with the
the power
power to appear
in court
standing,
appear in
whenever bankruptcy law is discussed.
discussed. Rather, it provided them with
with the
the authority
authorityto
toappear
appear and
andproceedings.”
proceedings." Id.
act in cases
cases and
Id. at
at 322.
322.

Here,
there are
are no
no post-confirmation
"proceedings"pending
pendinginin which
which the
the UST may
Here, there
post-confirmation “proceedings”
may
appear and
and be
be heard,
hishis
own
appear
heard, and
and section
section 307
307 fails to
to give
give the
theUST
USTauthority
authoritytotoinitiate
initiate
own
586 (a) give the United
proceeding. "Neither
“Neither §§ 307
307 of
ofthe
theBankruptcy
Bankruptcy Code
Code nor
nor 28
28 U.S.C.
U.S.C. §§ 586(a)
proceeding.

States
In re
re Washington
Washington Mfg.
Mfg. Co.,
Co., 123
123 B.R.
B.R. 272,
272,
StatesTrustee
Trustee‘an
`anunconditional
unconditionalright
righttotointervene.’”
intervene."' In
1991).
276 (Bankr.
Tenn. 1991).
(Bankr. M.D. Tenn.

The
Complaint exceeds
exceeds the
powers because
because itit is
is
The Complaint
the UST’s
UST's powers

10
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unrelated
to any "case"
unrelated to
“case” or "proceeding"
“proceeding” as
as those
those terms
terms are used
used in the
the Bankruptcy
Bankruptcy Code
Code and
and
11 U.S.C. § 307.
because
thefiling
filing of
of the Complaint
Complaint exceeded
exceededPlaintiff’s
Plaintiff's statutory authority.
because the
authority. 11
307.

C.

The Court Lacks Statutory
Statutory Jurisdiction
JurisdictionOver
OverThis
ThisProceeding.
Proceeding.
Bankruptcy
court jurisdiction is "grounded
Bankruptcy court
“grounded in, and
and limited by statute."
statute.” Celotex
Celotex Corp.
Corp. v.
v.

Edwards, 514 U.S. 300, 307 (1995); see
seeMiller
Miller v. Kemira,
Kemira, Inc.
Inc. (In
(Inre
reLemco
Lemco Gypsum),
Gypsum), 910 F.2d

784,

786-87 (11th
Cir. 1990) (discussing
bankruptcy jurisdiction
jurisdiction following
following
(11th Cir.
(discussingthe
the limits
limits on bankruptcy

Pipeline). An
Anexercise
exercise of
ofjurisdiction
jurisdictionrequires
requires two
two steps:
steps: first, jurisdiction
jurisdiction must
must be
be
Marathon Pipeline).
1334, and,
and, second,
second, the
the bankruptcy
bankruptcy court’s
court's exercise
proper in the district
district court
court under
under 28
28 U.S.C.
U.S.C. §§ 1334,
exercise

of power must
must be an appropriate exercise
under 28
28 U.S.C.
U.S.C. §§ 157.
157.
exercise of
of core
core or
or non-core
non-core jurisdiction
jurisdiction under
Id.
Id. at
at 787. The
TheCourt
Courtlacks
lackssubject
subject matter
matter jurisdiction
jurisdictionunder
underboth
both§§1334
1334and
and §§ 157.
157.

i.

The Court
CourtLacks
LacksJurisdiction
Jurisdiction
Under § 1334 Because
Proceeding Is
Is Not
Not
Under
Because This
This Proceeding
"Related To"
“Related
To” AACase
Case Under Title
Title 11.
11.
cases“under
"undertitle
title 11,”
11," "arising
District courts
courts have
have the power
power to hear
hear cases
“arising under
under title
title 11
11 or

1334 (a), (b).
arising
or related
related to
to cases
cases under
under title 11.”
U.S.C. §§ 1334(a),
Bankruptcy court
court
11." 28 U.S.C.
arising in or
(b). Bankruptcy

jurisdiction
upon and
andderivative
derivativeofof district
district court
court jurisdiction.
jurisdiction. Celotex,
jurisdiction is
is then
then dependent
dependent upon
Celotex, 514
514

Cases “under,”
cases under
under title 11"
11” require
require either
U.S. at 307.
307. Cases
"under," “arising
"arising under,”
under," “or
"or arising in ..... .cases
the invocation
invocation of
ofsubstantive
substantive rights
rights ororthe
thehandling
handlingof of
administrative
matters
under
the
administrative
matters
under
thethe
Bankruptcy Code. In
Inre
reToledo,
Toledo,170
170 F.3d
F.3d 1340,
1340, 1344-45 (11th Cir.
Cir. 1999).
1999).

In determining
is “related
"related to”
to" a case
under title
title 11, the Eleventh
Eleventh Circuit
determining whether
whether a case
case is
case under

has adopted
Higgins, 743
743 F.2d 984 (3d Cir.
Cir. 1984):
1984):
has
adoptedthe
theThird
ThirdCircuit’s
Circuit's test in Pacor, Inc. v. Higgins,
usual articulation
articulation of the test for determining whether a civil
civil proceeding
The usual
proceeding is related
related to
bankruptcy is whether the outcome of the proceeding could conceivably have an effect on

the estate
being administered
estate being
administered in bankruptcy.
bankruptcy. The
The proceeding
proceeding need
need not
not necessarily
necessarily be
be
against the
the debtor
debtor or
or against
againstthe
thedebtor's
debtor'sproperty.
property.An
Anaction
actionisis related
relatedto
to bankruptcy
bankruptcy ifif
against
the outcome
outcome could
the debtor's
debtor's rights,
options, or
freedom of action
action
the
could alter
alter the
rights, liabilities,
liabilities, options,
or freedom
(either positively or negatively)
(either
negatively) and which in
in any
any way
way impacts
impacts upon
upon the
the handling
handling and
and
administration of
administration
ofthe
the bankrupt
bankruptestate.
estate.
11
11
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Lemco
Gypsum, 910
910 F.2d
F.2d at
at 788
788 (citing
(citing Pacor, 743 F.2d at 994). The Eleventh Circuit
Lemco Gypsum,
Circuit added
added a

"general principle”
principle" to this test: “if
"if the
of
“general
the resolution
resolution of litigation
litigation cannot
cannot affect
affect the administration
administration of
the estate,
estate,the
thebankruptcy
bankruptcycourt
courtdoes
doesnot
nothave
havejurisdiction
jurisdictiontotodecide
decideit.”
it." In
In re
re Gallucci, 931 F.2d

1991). Furthermore,
738,
Cir. 1991).
Furthermore, "overlap
“overlap between
between the
the bankrupt's
bankrupt’s affairs
affairs and
and another
another
738, 742
742 (11th Cir.
dispute is
is insufficient unless
the bankrupt’s
bankrupt's estate
estate or
or the
the allocation
allocation of
of
dispute
unless its resolution also affects the
assetsamong
amongcreditors.”
creditors." Lemco Gypsum,
Gypsum, 910
910 F.2d
F.2d at
at 789.
789. The
noted that
that it
assets
The Supreme
Supreme Court has noted

that have
no effect on the
is "clear
“clear bankruptcy
bankruptcy courts
courts have
have no jurisdiction
jurisdiction over
over proceedings
proceedings that
have no
the
debtor." Celotex,
debtor.”
Celotex,514
514 U.S.
U.S. at
at 308
308 n.
n. 6.
6.

Furthermore, section
section 105
105 of
of the
the Bankruptcy Code
Code cannot
cannot provide
provide aa basis
basisfor
for jurisdiction
jurisdiction
Furthermore,

where jurisdiction is otherwise
otherwise lacking. Cunningham
Cunningham v.
v. Pension
Pension Beneft
Benefit Guaranty
Guaranty Corp.,
Corp., 235
235
where
B.R. 609, 618 (N.D. Ohio 1999).
1999). To
Tothe
theextent
extentthat
that aa court
court attempts
attempts to retain jurisdiction under
under
section 105
105 after
after confirmation
confirmation of
of a plan,
that jurisdiction is "limited
section
plan, that
“limitedtotomatters
matters concerning
concerning the
the

implementation
Id. at
at 617.
617. Section
Section105
105"does
"does not
not authorize
authorize
implementation or
or execution
execution of
of aa confirmed
confirmed plan.”
plan." Id.
the bankruptcy courts to
to create
create substantive
substantive rights that are otherwise unavailable under applicable

v. Sutton,
Sutton, 786
786 F.2d
F.2d 1305,
1305, 1308
1308 (5th
(5th Cir.
Cir. 1986) (citing
law... ." United States
law…."
States v.
(citing Southern
Southern Ry.
Ry. Co.
Co. v.
v.

Johnson
Bronze Co.,
Co.,758
758F.2d
F.2d137,
137,141
141(3d
(3dCir.
Cir.1985)).
1985)). A
A court sitting in bankruptcy
Johnson Bronze
bankruptcy by section

105
commission to do equity."
equity.” Bessette
Bessette v.
v. Avco
Avco Fin.
Fin.Servs.,
Servs., Inc.,
Inc., 230
230 F.3d
F.3d 439,
439,
105 is
is not
not aa “roving
"roving commission
444-45 (1st Cir. 2000);
2000); see
see also Guetling v.
v. Household
Household Fin.
Fin. Servs.,
Servs., Inc., 312
312 B.R.
B.R. 699,
699, 704-05
704-05
(M.D. Fla.
(M.D.
Fla. 2004).
2004). And
Andsection
section105
105cannot
cannotbe
beused
used by
by aa court
court to
to "legislate"
“legislate”by
byadding
addingremedies.
remedies.

Pertuso
v. Fort Motor Credit
Pertuso v.
Credit Co.,
Co., 233
233 F.3d
F.3d 417,
417, 423 (6th Cir. 2000).
2000). Additionally, authority
authority
105 is limited
under
under section
section 105
limited by
bythe
thelanguage
language of
ofthe
thestatute
statuteitself
itselfasasonly
onlyallowing
allowingorders
orders

"`necessaryand
andappropriate’
appropriate'totocarry
carryout
outthe
theprovisions
provisionsofofthe
theBankruptcy
BankruptcyCode.’”
Code."' In re Hardy,
“‘necessary

97 F.3d 1384, 1390 (11th Cir. 1996).
12
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Plaintiff
Plaintiff has
has failed
failed to
toestablish
establish jurisdiction
jurisdictionininthis
thiscase
caseand
and cannot
cannot use
use section 105 in an

attempt to
to create
createbankruptcy
bankruptcyjurisdiction.
jurisdiction. See
Cunningham,235
235B.R.
B.R.atat617-18.
617-18. The
The Plaintiff
Plaintiff
attempt
See Cunningham,
1334 (a) because
Plaintiff does
fails to
to establish
establish jurisdiction
jurisdiction under
under either
either 28
28 U.S.C.
U.S.C. §§ 1334(a)
because Plaintiff
does not invoke

substantive rights
rights under
under the
the Bankruptcy
Bankruptcy Code
Code or
or assert
assertclaims
claimsinvolving
involving the handling of any
any substantive

administrative matters. See
See Toledo, 170 F.3d at 1344-45. Neither
Neitherthe
themoney
moneydamages
damages sought by
Plaintiff nor
claim for
nor the
the injunction
injunction involve rights
rights given to the Plaintiff under
under title 11,
11, so the
the claim
"arising under”
under" or “arising
"arising in”
in" jurisdiction
“arising
jurisdiction fails.
fails.
1334 (b) either.
Plaintiff
"related to”
to" jurisdiction
of
Plaintiff cannot
cannot establish
establish “related
jurisdiction under
under §§ 1334(b)
either. The
The cause
cause of

action would have
have to involve
involve the
the administration
administration ofofthe
theestate
estate or
or the
the allocation
allocationofofassets
assets among
among
creditors, and
and the
the Complaint fails
creditors,
fails to
to seek
seek any
any money
money damages
damages for the benefit
benefit of
of the
the estate
estate and
and

certainly fails
failsto
toadjust
adjustallocation
allocationofofassets
assets under
under the
the Plan.
Plan. See
See Lemco
Lemco Gypsum,
Gypsum, 910 F.2d at 789;
Gallucci, 931
Gallucci,
931 F.2d
F.2d at
at 742.
742.

ii.
ii.

Even if jurisdiction
jurisdictionexists
existsunder
under§§1334,
1334,the
theCourt
Courtlacks
lackscore
corejurisdiction
jurisdiction
and
Even
and
thethe
Court
cannot
hear
this
matter
as
a
non-core
proceeding.
Court cannot hear this matter as a non-core
Bankruptcy courts
jurisdiction, by
by referral
referral from
fromdistrict
districtcourts,
courts,to to
“hear
Bankruptcy
courts have
have jurisdiction,
"hear
andand

determine all
all cases
undertitle
title 11
11 and
and all
all core
core proceedings
proceedingsarising
arisingunder
undertitle
title 11,
11, or
or arising in a
determine
cases under

case
The statute
statute presents
presents aa non-exclusive
case under
undertitle
title 11.”
11." 28 U.S.C. § 157(a) and
and (b)(1).
(b)(1). The
non-exclusivelist
list of
of
core proceedings,
proceedings,followed
followed by
by a catch-all provision covering
core
covering "other
“other proceedings
proceedings affecting the
the
157 (b)(2)(O). All
liquidation
liquidation of
ofassets
assets of the
the estate."
estate.” 28 U.S.C. §§ 157(b)(2)(O).
Allcore
coreproceedings
proceedings have
have "an
“an

requirement that
that property
property of
of the
the estate
estateunder
under§§541
541be
beinvolved.”
involved." In re
overarching requirement
re Toledo,
Toledo, 170
170
F.3d 1340, 1348 (11th Cir. 1999).

Bankruptcy
Bankruptcy court jurisdiction
jurisdiction over
over non-core
non-core proceedings
proceedings is limited
limited to
toproceedings
proceedings that
that
are “otherwise
"otherwise related
related to aa case
case under
undertitle
title 11”;
11 "; however,
however,any
anyfinal
final order
order or judgment in aa nonare
entered by
by aa district
district court.
core proceeding must be entered
court. 28 U.S.C.
U.S.C. §§ 157(c)(1).
157(c)(1). Even the “related
"related to”
to"
13
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requirement
for non-core
for “if
"if the
requirement for
non-core jurisdiction requires
requires a connection
connection to the estate,
estate, for
the action
action does
does
not involve
proceeding, itit is an unrelated
involve property
property of
ofthe
the estate,
estate, then not only is itit aa noncore (sic) proceeding,

matter
Gallucci,
matter completely
completelybeyond
beyondthe
thebankruptcy
bankruptcycourt’s
court'ssubject
subjectmatter
matterjurisdiction.”
jurisdiction." In re Gallucci,
931 F.2d 738, 742 (11th Cir.
Cir. 1991)
1991)(emphasis
(emphasis added).
added).
Furthermore, section 105 of the Bankruptcy
Bankruptcy Code
Code may
may not
not be
be used
used to convert aa non-core
proceeding
core proceeding.
proceeding. Cunningham, 235 B.R. at 618. This comports with the
proceeding into a core
the more
general rules that section 105 cannot be used
used to
to create
create substantive
substantive rights
rights or to create
create bankruptcy

court authority not
in the
the Bankruptcy Code.
Code. See
not otherwise
otherwise present
present in
See Hardy, 97 F.3d at 1390 (11th

Cir. 1996);
1996); Sutton,
Sutton, 786 F.2d at 1308 (5th Cir. 1986).
Plaintiff alleges
the administration
administration of
of
Plaintiff
alleges that
that this
this isisaacore
core proceeding
proceeding because
because itit concerns
concerns the
157 (b)(2)(A), because
the estate
estate under §§ 157(b)(2)(A),
because itit involves the
the allowance
allowance or disallowance
disallowance of claims
claims

under
under § 157(b)(2)(B),
157(b)(2)(B), and
and because
because it either
either terminates,
terminates, annuls,
annuls, or modifies the
the automatic
automatic stay
stay
(Compl. at
at ¶¶ 3).
3). These
Thesearguments
arguments are
are meritless.
meritless.
under § 157(b)(2)(G). (Compl.

Even
assuming that
that all
all of Plaintiff's
as true
true and
and all
all claims
claims for
Even assuming
Plaintiff’sallegations
allegations are
are accepted
accepted as
relief
relief were
were proper
proper and
and would
would be
be granted
granted by the Court, there would be
be absolutely no effect on the

administration of the debtors'
or any
any other
other estate
estateinin bankruptcy.
bankruptcy. Plaintiff
administration
debtors’ estate
estate or
Plaintiff does
does not
not seek
seek
money to administer within
within the
modification to
the estate
estate or any modification
to the
the debtors'
debtors’ plan
plan or
or any
any adjustment
adjustment
to the debtors’
debtors' right
under §§ 157(b)(2)(A).
157(b)(2)(A).
right to
to discharge.
discharge. Thus,
Thus,this
thiscannot
cannot be
be aa core proceeding under

Additionally, Plaintiff
of
Plaintiffisisnot
notattempting
attemptingtotoadjudicate
adjudicate the
the allowance
allowance or disallowance
disallowance of

any claim under § 157(b)(2)(B). Countrywide's
Countrywide’sclaim
claimhas
hasbeen
beenwithdrawn,
withdrawn,and
andno
norelevant
relevant issue
issue
remains to
to be
be decided.
decided. (Compl. at ¶ 40). This
Thisargument
argument also
also fails.
fails.

Finally, Plaintiff
Plaintiffhas
has not
not moved
moved "to
“toterminate,
terminate, annul,
annul, or
or modify
modifythe
the automatic
automatic stay"
stay” as
as
required by the provision. 28 U.S.C.
U.S.C. §§ 157(b)(2)(G).
157(b)(2)(G). Even
Even ifif Plaintiff
Plaintiffwere
wereseeking
seeking enforcement
enforcement

14
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157 (b)(2)(G) would not make
stay for a current stay violation, §§ 157(b)(2)(G)
of the
the automatic
automatic stay
make that
that effort a

core proceeding.
proceeding. The only allegation
stay is an
an allegation
allegation that
that Countrywide
Countrywide filed
filed
core
allegation related
related to the stay
and withdrew
withdrew two motions for relief
and
relief from
from stay.
stay. (Compl.
of aa motion for
(Compl. at
at B).
B). While the filing of
157 (b)(2)(G), the
relief of
Plaintiff's retroactive
of stay
stay itself
itselfwould
wouldbe
beaacore
coreproceeding
proceeding under
under §§ 157(b)(2)(G),
the Plaintiff’s
retroactive

Countrywide's alleged
conduct isis not
not within
within this provision. This
effort to challenge
challenge Countrywide’s
alleged conduct
Thiscannot
cannot be
be a

core proceeding under
under §§ 157(b)(2)(G).
157(b)(2)(G).
Moreover,
noted above,
above, this
this proceeding
proceeding is
is not
not even
"related to"
Moreover, as
as noted
even “related
to” aa core
core proceeding
proceeding
157 (c). Regardless
under § 157(c).
there will
will be
Regardless of the
the outcome
outcome of this
this proceeding,
proceeding, there
be no effect
effect on
on the
the

bankruptcy estate
estatewhatsoever,
whatsoever,and
andPlaintiff
Plaintifffails
fails to
to allege
allege any
any facts
facts that
that would
would “involve”
"involve" estate
bankruptcy
estate

property or the
the administration
administration of any
any estate.
estate. See
See Gallucci,
Gallucci, 931
931 F.2d
Thus, the
the Court
Court
F.2d at
at 742.
742. Thus,

lacks jurisdiction.
D.

Jurisdiction To Enter
Plaintif Seeks.
The Court Lacks Jurisdiction
Enter The
The Type Of Relief Plaintiff
Seeks.

The
Plaintiffseeks
seeks isisinappropriate
inappropriate for
forthe
theCourt's
Court’sconsideration.
consideration.First,
First,
The relief Plaintiff
thethe
sanctionsPlaintiff
Plaintiff seeks
seeks could
could only
only be
sanctions
be awarded
awarded in criminal
criminal contempt,
contempt, and
and the
the Court
Court lacks
lacks
powers. Second,
an award
awardof
of injunctive
injunctive relief that would be
criminal contempt
contempt powers.
Second, Plaintiff seeks
seeks an
be
improper ifif entered
entered by
by any
any court.
court.

i.

monetary penalty
penalty awarded
awarded ininthis
thiscase
casewould
wouldbe
beininthe
thenature
natureofof
a criminal
Any monetary
a criminal
and bankruptcy
bankruptcy courts lack criminal
contempt penalty, and
criminalcontempt
contempt powers.
powers.
sanctionscan
caneither
eitherbe
beclassified
classifiedasascivil
civilororcriminal.
criminal. Civil
Contempt sanctions
Civilcontempt
contemptsanctions
sanctions

coerce compliance
compliancewith
with aa court order,
coerce
order, and,
and, as
as a result,
result, aa party
party can
can avoid
avoid sanctions
sanctions through
through
812, 827 (1994).
obedience.
Union, United
United Mne
MineWorkers
Workers ofofAm.
Am. v.v.Bagwell,
Bagwell, 512
512 U.S.
U.S. 812,
obedience. Int’l
Int'l Union,

However, criminal contempt
arepunitive,
punitive, aimed
aimed at
at vindicating
vindicating the
the authority
authority of the
However,
contempt sanctions
sanctions are
the

court.
Id.atat 828;
see also
Refining Co.
Co. v.v.Terrebonne
Terrebonne Fuel
Fuel&&Lube,
Lube,Inc.
Inc. (In re
re
court. Id.
828; see
also Placid Refning
TerrebonneFuel
Fuel &
& Lube,
Lube, Inc.),
Inc), 108
Terrebonne
108 F.3d
F.3d 609,
609, 612 (5th Cir.
Cir. 1997).
1997). Because
Because classification of aa
15
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contempt sanction
sanction requires
requires an
an examination
examination of
of the
the "character
and purpose”
purpose" of the
contempt
“character and
the sanction,
sanction, aa
must look
look to the “character
"character of
of the
the relief”
relief' to
sanctionisis criminal
criminal or
or civil.
court must
to decide
decide whether aa sanction

Bagwell, 512
512 U.S.
U.S. at
at 827.
827. In
civil sanction
In the
the context
context of fines,
fines, a fine will
willbe
be considered
considered aa civil
sanction if aa
party can avoid the fine through
party for
through compliance or ifif the
the fine
fineisisdesigned
designed to
to compensate
compensate aa party

the contemnor’s
However, aa flat
flat fine,
fine, "totaling
“totaling even
even as
as little
little as
as $50
$50 is
is
the
contemnor'sconduct.
conduct. Id.
Id. at
at 829.
829. However,
opportunity to
to reduce
reduce or
or avoid
avoid the
the fine through
criminal ififthe
thecontemnor
contemnor has
has no
no subsequent
subsequent opportunity
through
compliance." Id.
compliance.”
Id.at
at 829.
829.

Bankruptcy
courts lack
lack the
the power
powerto
to hold
hold parties
partiesinincriminal
criminal contempt.
contempt. In re Hardy, 97
Bankruptcy courts
97
F.3d 1384, 1390
1390 (11th Cir. 1996)
1996) (noting that bankruptcy
courts under
under section
section 105
105 “may
"may only
bankruptcy courts

impose sanctions
sanctions for
for contempt
contempt that
that are
arecoercive
coerciveand
andnot
notpunitive”);
punitive"); see
seeIn
In re
re Hipp,
Hipp, Inc., 895 F.2d
1503 (5th Cir.
1990) (finding
(finding no constitutional, statutory, or inherent authority for aa bankruptcy
1503
Cir. 1990)
bankruptcy

exercise criminal
criminal contempt
contempt powers).
powers). If
If aa plaintiff
in the
the form
form of
of
court to exercise
plaintiffseeks
seeks "money
“money damages
damages in

a fixed, non-compensatory
non-compensatory fine,
fine,then
thenthe
the court
courtmay
maynot
notorder
ordersuch
suchmonetary
monetarydamages,
damages, as
as they are
punitive and
and not coercive.”
Hardy,97
97F.3d
F.3dat
at 1390.
1390.
punitive
coercive." Hardy,
District Court for
the civil
civil and
The United States
States District
for the
the Western
Western District
District of
ofTexas
Texas addressed
addressed the

criminal contempt
contempt distinction in
in deciding
deciding an
an appeal
appeal of
of contempt
contempt sanctions
sanctions from aa bankruptcy
bankruptcy
court. See
2007 WL
WL 593582 (W.D.
(W.D. Tex.
See In re Rodriguez, 2007
Tex. 2007).
2007). InInRodriguez,
Rodriguez,aadebt
debt counselor,
counselor,

Divins, had
violated bankruptcy
bankruptcy court
court orders
orders and
and injunctions
injunctions over
over the
the course
of
had repeatedly
repeatedly violated
course of

several proceedings.
proceedings. Id.
Id. at
at 2-5.
several
2-5. The
TheUnited
UnitedStates
States trustee
trustee filed
filed aa motion
motion seeking
seeking an
an order
order
1.
requiring
at at 1.
requiring Divins to
to show
show cause
cause why
why she
she should
should not
not be
be held
held inincontempt.
contempt. Id.Id.

The

bankruptcy judge
judge characterized
the proceeding
proceeding as
as aa civil
civil contempt
bankruptcy
characterized the
contempt proceeding
proceeding and
and imposed
imposed

sanctions
three prior
priorviolations
violationsofofcourt
court
orders
and $6,000 to
orders
and
sanctions consisting
consisting of
of $15,000 for three
compensatethe
thedebtor.
debtor. Id.
Id. at
at 4-5.
4-5. On
district court
compensate
On appeal,
appeal, the district
court noted
noted that bankruptcy courts may

16
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civil contempt
conduct civil
contempt proceedings
proceedings but lack the authority to
to hold
hold criminal
criminalcontempt
contemptproceedings.
proceedings.

at 7-8.
7-8. Applying
Applyingdistinctions
distinctionsbetween
between civil
civiland
and criminal
criminalcontempt
contempt outlined
outlined by the
the United
United
Id. at
States
the district
district court
courtdetermined
determinedthat
thatthethe $15,000 sanction
an
States Supreme
Supreme Court,
Court, the
sanction was
was an
inappropriate criminal contempt
becauseno
nolevel
levelof
of compliance
compliance by
by Divins
Divins would
inappropriate
contempt sanction because
would have
have

avoided the
the penalty;
penalty; rather,
rather,the
thepenalty
penaltypunished
punishedDivins
Divinsfor
forprior
priorconduct.
conduct. Id. at 11-14 (citing
avoided
Gompers v.
v. Buck’s
Buck's Stove
Stove &
& Range
Co., 221
221 U.S.
U.S. 418 (1911) and Bagwell, 512 U.S.
Gompers
Range Co.,
U.S. at
at 821).
821).
Conversely, the $6,000
$6,000 sanction
sanction fairly
fairly compensated
the debtor
debtor for
for losses
losses suffered
suffered due
dueto
to Divins’
Divins'
compensated the

conduct, and
Id. at
at 15.
15.
and compensation
compensationisisan
anappropriate
appropriategoal
goalofofcivil
civil contempt.
contempt. Id.
Plaintiff here
here isis not
notpursuing
pursuingcivil
civilcontempt
contemptbecause
becauseany
anyimposition
impositionofof"monetary
“monetary
sanctions" would
would not compensate
the debtors
debtorsoror coerce
coercecompliance
compliancewith
withaa court
court order.
order. See
sanctions”
compensate the
See

at 16).
16). The
Thedebtors,
debtors, the
the only
onlypersons
persons even
even arguably injured
Bagwell, 512 U.S. at 827; (Compl. at
by Countrywide's
are not
not parties
and Plaintiff does
Countrywide’s alleged
alleged conduct,
conduct, are
parties to this
this proceeding,
proceeding, and
does not
not
purport to seek
damageson
onthe
thedebtors’
debtors'behalf.
behalf. The alleged
alleged violations of
seek monetary damages
of court
court orders
orders

or the bankruptcy
bankruptcyrules
rulesororstatutes
statuteshave
havepassed,
passed, so
so the time
time to
tocoerce
coerce compliance
compliancehas
hasalso
alsopassed.
passed.
the sanctions
sanctions sought
soughtby
by the
the Plaintiff
Plaintiff are undoubtedly punitive in
Thus, the
in nature
nature and
and aimed

at vindicating the authority of
an alleged
alleged “pattern
"pattern of
of conduct”
conduct" by a
at
of the
the Court
Court and
and addressing
addressing an
"national lender and
and servicer
servicer of
of secured
securedloans.”
loans." See
SeeBagwell
Bagwellatat829;
829;(Compl.
(Compl.atat8).
8). The Court
“national

should dismiss
dismiss the
the Complaint
Complaint because
becausethis
thisrelief
reliefcould
couldonly
only be
beawarded,
awarded,ifif at
at all,
all, by a district
should
WL at
court. See
See Hipp,
Hipp, 895
895 F.2d
F.2d at
at 1505; Rodriguez, 2007 WL
at 16.
16.

ii.
ii.

Plaintiff’sclaim
claimforfor
injunctive
relief
is improper
and nonjusticiable,
leaving
Plaintiffs
injunctive
relief
is improper
and nonjusticiable,
leaving
the the
Court without
without authority
authorityto
toaward
awardany
any relief
relief in
in this
this matter.
matter.
Plaintiff's
Plaintiff’s claim
claim for
for injunctive
injunctive relief
relief fails
failson
on aa number
number of grounds.
grounds. First,
First, an
an injunction

against
conduct requires
requires proof of
ofa a"real
“realand
and
immediate
threat”
of future
injury
against future
future conduct
immediate
threat"
of future
injury
accompanied
present adverse
Elend v.
v. Basham,
Basham, 471 F.3d 1199, 1207accompanied by
by “continuing,
"continuing, present
adverseeffects.”
effects." Elend
17
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08 (11th Cir.
08
Cir. 2006);
Koziara v.v.City
CityofofCasselberry,
Casselberry, 392 F.3d 1302,
1302, 1305 (11th Cir.
Cir. 2004)
2006); Koziara
1241 (11th
324 F.3d 1229,
(11th Cir.
(quoting Nat'l Parks
(quoting
Parks Conservation
Conservation Assn
Ass'n v.
v. Norton,
Norton, 324
1229, 1241
Cir. 2003)).

Without "continuing,
effects," the
the injury
injury remains
"wholly inchoate,"
“continuing, present
present adverse
adverse effects,”
remains “wholly
inchoate,” and
and the
the
471 F.3d
“injury”
requirement of standing
standing is not satisfied.
satisfied. Elend,
Elend, 471
see, e.g.,
e.g.,
F.3d at 1207, 1209; see,
"injury" requirement
187 (S.D.N.Y. 1984).
590 F.
Bellefonte
Reins. Co.
Co. v.
v. Aetna
Bellefonte Reins.
Aetna Cas.
Cas. and Sur.
Sur. Co,
Co, 590
F. Supp.
Supp. 187
No
1984). No

justiciable
upon the
the possibility
possibility of aa factual situation that may
justiciable controversy
controversy exists
exists when itit is
is based
based upon

See, e.g.,
876 F.2d 26, 28-29 (5th Cir.
Cir. 1989);
1989); Hunt
Hunt v.
v.
never develop.
develop. See,
e.g.,Rowan
RowanCos.,
Cos.,Inc.
Inc.v.v.Griffin,
Grifin, 876
1551 (M.D. Ala.
1991). Second,
Anderson, 794 F.
F. Supp.
Supp. 1551
Ala. 1991).
Anderson,
Second, the
the requested
requestedinjunctive
injunctive relief
relief is

improper and unnecessary
unnecessaryifif itit merely
merely amounts
amountsto
toan
aninjunction
injunction to
to obey
obey the
the law.
law. Elend, 471 F.3d
1175, 1200-01
1200-01 (11th
(11th Cir.
Cir. 1999) (finding
(finding that
at 1209; Burton v. City of Belle Glade, 178 F.3d 1175,
that the

district
court correctly
correctly refused
refused to
to issue
issue requested
requested injunction
district court
injunction ordering
ordering defendant
defendantcity
city not
not to
discriminate as
as such
suchinjunction
injunction would
would amount
amountto
to an
anorder
ordertoto“obey
"obeythe
thelaw”).
law"). Finally,
discriminate
Finally,aa request
request
178 F.3d
1200
for an
an injunction
injunction requires
requires specificity
specificity and
and clear
clear guidance.
guidance. See,
See,Burton,
Burton, 178
F.3d at 1200

injunctive relief
injunction must
(rejecting requested
requested injunctive
relief on
on basis
basis that injunction
must contain
contain an
an operative
operative command

capable of
of enforcement);
enforcement); Federal Elec. Comm
'n. v.
v. Furgatch,
Furgatch, 869 F.2d 1256, 1263-64 (9th Cir.
capable
Comm’n.
Cir.
1989); see
Fed. R.
R. Civ.
Civ. P. 65(d).
see Fed.
65(d).

Plaintiff's
Plaintiff’s claim
claim for
for injunctive
injunctive relief
relief fails
failson
on all
allofofthese
these grounds.
grounds. Plaintiff
Plaintiff has
has failed to
show an
an imminent
imminent threat
threatof
of future
future injury
injury or any continuing, current
current injury
injury warranting any sort
sort of
of
show
471 F.3d
injunction. See
See Elend,
Elend, 471
Rather, Plaintiff
Plaintiff alleges
alleges that
that "Countrywide's
“Countrywide’s
F.3d at 1207-08.
1207-08. Rather,
injunction.

practices
and conduct
conduct are
arelikely
likely to continue to prejudice parties
practices and
parties in interest."
interest.” (Compl. at ¶¶ 49).
49).

The allegation
an imminent threat
The
allegation fails to
to suggest
suggest an
threat of future
future harm
harm but
but isis merely
merely aaspeculative,
speculative,
conclusory assertion.
assertion. The
conclusory
The allegedly
allegedly offending
offending conduct
conduct occurred
occurred in
inthe
thepast
past and
and was
was resolved,
resolved,
leaving no current conduct
conduct warranting
warranting restraint.
restraint. Thus, the claim for relief
the claim
claim in
relief resembles
resembles the
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Elend as
that Countrywide
Countrywide will
will
as Plaintiff
Plaintiff alleges
alleges past
past harm to the
the debtors
debtors and
and then speculates
speculates that

repeat
See Elend,
Elend, 471
471 F.3d
F.3d at
at 1207-08.
1207-08.
repeat this
this conduct in proceedings in the future. See
Plaintiff’s
failure to
toadequately
adequately demonstrate
demonstrate future
the next
next gap
gap in
in
Plaintiff's failure
futureinjury
injury spills
spills into the
Plaintiff's
Plaintiff’s argument
argument for injunctive
injunctive relief,
relief, for
forPlaintiff
Plaintiffrequests
requests an
an injunction
injunction that
that Countrywide
Countrywide

obey
bankruptcy laws
“engaging in bad
bad faith
faith and
and abusive
abusive practices"-practices
practices”—practices
obey the
the bankruptcy
laws by
by not "engaging
already
alia, Federal
Federal Rule
Rule of
ofBankruptcy
BankruptcyProcedure
Procedure 9011.
9011. See
See Elend,
Elend, 471
471
already prohibited
prohibited by, inter alia,
F.3d at
at 1209
1209 (calling
(calling injunctions
injunctions to
to obey
obeythe
thelaw
law“impermissible”
"impermissible"in
in the
theEleventh
EleventhCircuit).
Circuit). Any
F.3d
hypothetical future injury
injuryrequiring
requiringinjunctive
injunctiverestraint
restraintisisalready
alreadyaddressed
addressed by existing
existing rules
rules and

procedures,
and the
the injunction
injunction Plaintiff
procedures, and
Plaintiff seeks
seeks would
wouldbe
bean
anunnecessarily
unnecessarily duplicative
duplicativedecree.
decree.
the claim for injunctive
Moreover, the
injunctive relief
relieflacks
lacks any
any degree
degree of specificity and
and fails to provide
provide any
any

real guidance
futureconduct.
conduct. See
See Burton,
Burton,178
178F.3d
F.3d at
at 1200.
1200.
guidance for
for Countrywide’s
Countrywide's future
The
injunctive relief
relief Plaintiff
Plaintiffseeks
seeks cannot
cannot be
be awarded
awarded by the
the Court.
Court. The
TheCourt's
Court’s
The injunctive
"injuries" requires
inability to
to redress
redress Plaintiff's
Plaintiff’s perceived,
perceived, but
but non-existent,
non-existent, “injuries”
requires dismissal.
dismissal. See
See
560-61 (1992) (listing redressability
v. Defenders
Defenders of
of Wildlife,
Wildlife, 504 U.S.
U.S. 555, 560-61
redressability as
as aa
Lujan v.

requirement of standing); Section A,
A, supra.
supra.

E.

Plaintiff Has
Plaintiff
Has Failed
Failed To
To State
State A Claim
Claim Upon
Upon Which
Which Relief
Relief Can
Can Be
Be Granted.
Federal Rule
Rule of
of Civil
Civil Procedure
the legal
legal sufficiency
Federal
Procedure 12(b)(6) allows
allows aa defendant
defendant to test
test the

1955, 1964-65
1964-65 (2007)
of a complaint.
complaint. Bell
Bell Atlantic
AtlanticCorp.
Corp.v.v.Twombly,
Twombly, ----- U.S.
U.S. ---,
---, 127
127 S.
S. Ct.
Ct. 1955,

(noting that
that the
the federal
federal pleadings
pleadings standard
standard requires more than legal conclusions unsupported
unsupported by
facts or
or aa "formulaic
of aa cause
causeof
of action”).
action"). To
facts
“formulaic recitation
recitation of the
the elements
elements of
To avoid
avoid dismissal,
dismissal, aa

plaintiff must
must allege
allege sufficient
sufficient facts
facts to
to support
support the
the allegations
allegations in the
the complaint
complaint and
and state
state a
plausible claim. Twombly,
Twombly,127
127S.Ct.
S.Ct. at
at 1965.
1965. Even
Evenunder
under the
the liberal
liberalpleading
pleading standard
standard in federal

courts, conclusory
conclusory statements
statementsstanding
standingalone
alone
willnot
notwithstand
withstandaamotion
motiontotodismiss.
dismiss. Oxford
courts,
will
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("[C]onclusory allegations,
Asset
Mgmt. v. Jaharis,
297 F.3d 1182, 1188 (11th
(11th Cir. 2002) (“[C]onclusory
Asset Mgmt.
Jaharis, 297
allegations,

unwarranted
deductionsof
of facts
facts or legal conclusions
asfacts
factswill
will not
unwarranted deductions
conclusions masquerading
masquerading as
not prevent
prevent
dismissal."). Tested
none of
of Plaintiff’s
Plaintiff's causes
dismissal.”).
Tested against
against this
this standard,
standard, none
causes of action survive.
survive.

i.

Plaintiff
Plaintifffails
failstotostate
stateaa valid
validcause
cause of action.

Plaintiff’s complaint
complaint contains
contains four causes
causes of
MateriallyInaccurate
Inaccurate
Plaintiff's
of action:
action: Count
Count I ---- Materially
And/Or
of Fact;
Fact; Count
Count II
II -And/Or Misleading
Misleading Representations
Representations of
-- Improper
Improper Acceptance
Acceptance of Property of the
the

Estate;
CountIII
III -- Failure to Reconcile
Reconcile the
theProof
Proofof
of Claim
Claim with
with the
the Payoff
Payoff Amount;
Amount; and
Estate; Count
and Count
Count

IV ----Repeated
Repeated Failure
Failure to
to Ensure
Ensure the
the Accuracy
Accuracy of Pleadings
Pleadings and
None of
of these
these
IV
and Accounts.
Accounts. None
separate counts
counts is
is aa valid
valid cause
of action.
separate
cause of

In Counts
upon its
its allegation
allegation that
that the
the stay
stay relief
relief
Counts II and
and IV,
IV,Plaintiff
Plaintiffseeks
seekssanctions
sanctions based
based upon
motions and proof of claim
claim filed
filedby
byCountrywide
Countrywidewere
wereinaccurate
inaccurate and/or
and/or misleading.
misleading. (Compl. ¶¶

71). Even
of action
action for
53, 71).
Evenififthese
theseallegations
allegations were
were true,
true, however,
however, there
there is no
no federal
federal cause
cause of
filing
filing an
an inaccurate
inaccurate pleading.
pleading. Instead,
Instead, Federal
Federal Rule of
of Civil
CivilProcedure
Procedure 11,
11, as
as incorporated
incorporated by
Federal
Federal Bankruptcy Rule 9011, provides the mechanism
mechanism by which parties
parties may be sanctioned
sanctioned for
filing unsupported
filing
unsupported papers
papers in
in federal
federal courts.
courts.

At
under Rule
Rule 11.
11. Indeed,
At no
no point
pointhas
has any
any party
party made
made any
any attempt
attempt to
to seek
seek sanctions
sanctions under
Indeed,
Plaintiff
Plaintiff implicitly
implicitlyconcedes
concedesthat
thathe
hecannot
cannot satisfy
satisfy the
the requirements
requirements of Rule 11 in
in this
this case.
case. See
See

Compl. ¶ 54 (“By
("By filing
filingthese
these motions
motions for
forstay
stay relief,
relief,Countrywide
Countrywidehas
has acted
acted in bad faith in the
the

conduct of
of litigation before
conduct
before the
the Court
Court in
in this
thiscase
case that
that the
the rules
rules are
are not
notup
uptotothe
thetask
taskofof
adequately sanctioning.”).
sanctioning."). Recognizing
adequately
Recognizing that
that he
he is
is unable
unable to
to satisfy
satisfy the
the requirements
requirements of Rule 11,
11,

Plaintiff
new cause
causeofofaction
actionout
outof
ofwhole
wholecloth.
cloth. There is no authority
Plaintiffasks
asks this Court
Court to
to create
create aa new

for this
this proposition,
proposition, and
and §§105(a)
105(a) cannot
cannot be
be used
usedto
to create
createaacause
causeofofaction.
action. See
SeePatrick
Patrick v.
v. Dell
Dell
Fin'l
Fin’lServ's
Serv’sL.P.,
L.P.,344
344B.R.
B.R.56,
56,58
58 (Bankr.
(Bankr.M.D.
M.D.Pa.
Pa.2005)
2005) ("There
(“There isisno
no doubt
doubt that
that §§ 105(a)
105(a) is a
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powerful and
and versatile
versatile tool
tool designed
designed to
to empower
empower bankruptcy
bankruptcy courts
courts totofashion
fashionorders
ordersinin
powerful
furtherance of
of the
the Bankruptcy
Bankruptcy Code.
Code. ItIt cannot,
create substantive
substantiverights.
rights. Nor can
can it
furtherance
cannot, however,
however, create
separatelawsuits
lawsuitsas
asaaremedy
remedyfor
forbankruptcy
bankruptcyviolations.”)
violations.") (citations omitted).
authorize separate

Counts
and IV
IV are
are equally
equally deficient.
deficient. InInCount
CountIII,
III,Plaintiff
Plaintiffseeks
seekssanctions
sanctions due
due to
Counts III
III and
Countrywide's alleged
of property of the estate.
Countrywide’s
alleged improper
improper acceptance
acceptance of
estate. Putting
Putting aside
aside the fact that
Plaintiff concedes
even Plaintiff
concedes that Countrywide
Countrywidereturned
returnedthe
the payments
payments erroneously
erroneously made
made by the chapter

13 trustee,
trustee, the
the remedy
remedy for
for receiving unauthorized
would be an action to
13
unauthorized post-petition payments
payments would

avoid and recover post-petition payments
payments under sections
sections 549
the Bankruptcy
Bankruptcy Code.
Code.
549 and
and 550
550 of the
statutesprovide
provide that
that the
the party
party with
with standing to pursue
an action
action would be
Of course,
course, those
those statutes
pursue such
such an
be

chapter 13 trustee
trustee and
States Trustee.
See 11
11 U.S.C.
U.S.C. §549
(“the trustee
trustee
§549 (a) ("the
the chapter
and not the United States
Trustee. See
11 U.S.C. §550(a) (“to
("to the
may avoid aa transfer
transfer of
of property
property of
of the
the estate
estate. ...
."); 11
. . .”);
the extent
extent a transfer

."). There
of
avoided....
may recover
recover. ...
is avoided
. .the
the trustee
trustee may
. . .”).
Thereisisno
nobasis
basis to
to create
create an additional cause
cause of

action
States Trustee.
v. Southern
Southern Farm Bureau
Bureau
action to provide a remedy to the United States
Trustee. McDonald v.
th
Insurance, 291
... ‘an
statutory
`an elemental
elemental canon’
canon' of statutory
Life Insurance,
291 F.3d
F.3d 718,
718, 725
725 (11
(11thCir.
Cir. 2002)
2002) (“it
("it is ...

be especially
especially reluctant
construction that where
where aa statute expressly provides a remedy, courts must be

to provide additional
additional remedies.")
remedies.”) (citing
(citing Karahalios
Karahalios v.
v. Nat'l
Nat'lFed'n
Fed'n of
ofFed.
Fed.Employees,
Employees, 489
489 U.S.
U.S.
527, 533, 109 S.Ct. 1282, 1286-87, 103 L.Ed.2d 539 (1989)).
(1989)).

Finally,
on the
thetheory
theorythat
that“[i]f
"[i]f Countrywide
Finally, in
in Count
Count IV,
IV,Plaintiff
Plaintiffseeks
seeks to
to recover
recover based
based on
assessedand
andcollected
collectedfees
feesand
andescrow
escrowcharges
chargesthat
thatwere
wereimproper
improperunder
underapplicable
applicable law
law or the
assessed

Bankruptcy Code,
Code, its failure
failure to
todisclose
disclose all
allrelevant
relevantfacts
factsrelating
relatingtotosuch
suchcharges
charges is
is sanctionable
sanctionable

under
the Court's
(Compl. ¶¶ 63).
63). However,
under the
Court’s inherent
inherent equitable
equitable powers."
powers.” (Compl.
However, there
there is
is no
no basis
basis to

grant
relief when
remedy at
at law.
law. WEST,
grant equitable
equitable relief
when there
there is an
an adequate
adequate remedy
WESI, LLC
LLC v.v.Compass
Compass
Environmental, Inc., 509 F.Supp.2d
1353, 1362
1362 (N.D.
(N.D. Ga.
Ga. 2007)
2007) (“It
("It is
F.Supp.2d 1353,
is axiomatic
axiomatic that
that equitable
equitable
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relief is
is no
no adequate
adequateremedy
remedyatatlaw.”)
law.")(citing
(citingMitsubishi
Mtsubishi Int'l Corp.
is only
only available
available where
where there
there is
Corp.
Cardinal Textile
1994)).
v. Cardinal
TextileSales,
Sales, Inc.,
Inc., 14
14 F.3d
F.3d 1507,
1507, 1518-19
1518-19 (11th
(11th Cir.
Cir.1994)).

Even if the
that Countrywide
Countrywide collected
collected fees
feesto
to which
which itit is not
Even
the allegations
allegations that
not entitled
entitled were
were
an adequate
adequateremedy
remedyatatlaw
lawexists
existswhich
whichprecludes
precludesPlaintiff
Plaintifffrom
from seeking
seekingequitable
equitablerelief.
relief
correct, an
As stated by the court in In re
re Smith, 299 B.R. 687 (Bankr.
(Bankr. S.D.
S.D. Ga.
Ga. 2003):
2003):
Debtor has
has alleged that Fairbanks'
Fairbanks’ actions
actions constitute
constitute an
an abuse
abuse of
of the
the bankruptcy
bankruptcyprocess.
process.
105 (a) based
Debtor
assertedaa claim
claim for contempt
Debtor has
has essentially
essentially asserted
contempt under
under Section
Section 105(a)
based on

Fairbanks’ failure
comply with
with Section
Section 506(b).
506(b). However,
However,ititdoes
doesnot
notappear
appearthe
the
Fairbanks'
failure to comply
alleged conduct
conduct of
of Fairbanks
Fairbanksviolates
violatesany
anyprovision
provision of
of bankruptcy
bankruptcy law.
law. Section
alleged
Section 506(b)
506(b)
provides for
for the
the accrual
accrual of
ofattorney
attorneyfees
fees and
and interest
interest for
for oversecured
oversecured creditors
creditors and
and cannot
be "violated."
“violated.” IfIfa acreditor
creditorwere
wereto to
collect
feestotowhich
whichit were
it were
entitled
under
be
collect
fees
notnot
entitled
under
Section
506(b),
the
debtor’s
recourse
would
be
to
a
nonbankruptcy
claim
such
as
breach
Section
the debtor's
nonbankruptcy claim such as breach
of contract or
or conversion,
conversion, not aa claim
claim under
under Section
Section 506(b), which does
does not provide a
cause of
of action.
action.
cause
693 (emphasis
(emphasisadded).
added). Thus,
Thus, ifif Countrywide
had collected
collected fees
feestoto which
which it was
at 693
Countrywide had
was not
not
Id. at

entitled,
the debtors
debtors would
would have
have aa state
state law
lawbreach
breachofofcontract
contractaction
action
they
pursue.
entitled, the
they
cancan
pursue.
Accordingly,
remedyatatlaw
law exists,
exists,and
andthere
thereisisno
no basis
basisfor
for Plaintiff
Plaintiff to obtain
Accordingly, an adequate
adequate remedy
obtain
equitable relief.
relief.

In summary,
nor reason
reasonto
to accept
acceptPlaintiff’s
Plaintiff's invitation to
summary, there
there is neither a basis
basis nor
to create
create
new causes
of action.
action. Remedies
causes of
Remedies already exist for
for any
any chapter
chapter 13 debtor who
who claims
claims to
to have
have been
been

damagedby
byCountrywide.
Countrywide. Indeed,
new causes
causesofofaction
actionininfavor
favor of
of the
the UST
UST would
damaged
Indeed, to create
create new

expose Countrywide
Countrywideto
to the
the risk of
expose
of multiple,
multiple,inconsistent
inconsistent judgments
judgments arising
arising from
from the
the same
same
if Plaintiff's
conduct. For
For instance,
instance, if
Plaintiff’sclaims
claimsare
areallowed
allowedtotoproceed
proceed and
and Countrywide prevails, that

result
result would not bind the
the debtors
debtors -- who are
are not parties
parties to this proceeding.
proceeding. The
The debtors
debtors could
still pursue
of
still
pursue their own
own remedies. Thus,
Thus, not
not only
onlyisisthere
there no
no basis
basis for
for the
the creation
creation of
of new
new causes
causes of

action in favor of
of the
the UST,
UST, to
to do
do so would
would violate
violate Countrywide's
Countrywide’sright
righttotodue
dueprocess.
process.
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ii.
ii.

Plaintiff
claim for civil
Plaintiffhas
has failed
failed to
to state
state a claim
civil contempt.
contempt.
As established
in Section
established in
Section D, supra, civil
civil contempt
contempt and
and criminal
criminalcontempt
contempt accomplish
accomplish

distinct
goals, with civil
civilcontempt
contemptaimed
aimedatatcompensating
compensating an
an aggrieved
aggrieved party
party or
or coercing
coercing
distinct goals,
compliance with an order while criminal
criminal contempt
contempt punishes
punishes violations or vindicates the authority
S. at
at 827.
827. While
of the court. Bagwell,
Bagwell, 512
512 U.
U.S.
While the
the distinction
distinction remains
remains significant in
in the
the context
context
matter jurisdiction
jurisdiction of bankruptcy
that Plaintiff
Plaintiff has
of the subject
subject matter
bankruptcy courts, it also
also reveals
reveals that
has failed to
assert aacause
causeofofaction
actionfor
forcivil
civil contempt. See
assert
See Hipp,
Hipp, 895
895 F.2d
F.2d at
at 1505.
1505.

Plaintiff's
compensateany
anyparty.
party. The only
Plaintiff’sdesired
desired sanctions
sanctions are
are not designed
designed to compensate
only parties
parties

with
with an
an alleged
alleged injury
injurywould
wouldbe
bethe
thedebtors;
debtors;but
butthe
thedebtors
debtors are
are not
not parties
parties to
to this
thisproceeding,
proceeding,
and the
the Plaintiff
Plaintiff did
and
didnot
notpurport
purporttotoseek
seekdamages
damages as
as compensation
compensation to the debtors or the debtors'
debtors’
estate. (Compl.
estate.
Additionally,Plaintiff
Plaintiffhas
hasnot
notalleged
alleged that
that Countrywide
Countrywide is
is currently
currently
(Compl. at
at 16).
16). Additionally,

violating
Plaintiff has
violating an
an order
order of
of the
the Court
Court or
or any
any part of
of the
the Bankruptcy
Bankruptcy Code;
Code; thus, Plaintiff
has not alleged

civil contempt
contempt to
to coerce
coerce Countrywide's
Countrywide’s compliance
compliance with an
an order.
order. Instead,
Instead,any
anymonetary
monetary
sanction awarded
awardedunder
underthe
theComplaint
Complaintwould
wouldbe
bepurely
purely punitive,
punitive, which
which is outside
the realm
realm of
of
sanction
outside the
civil contempt.
civil
contempt. See
See Bagwell,
Bagwell, 512
512 U.S.
U.S. at
at 827.
827.

iii.
iii.

Plaintiffhas
has failed to state
state aa claim
Plaintiff
claim for
for injunctive
injunctive relief.
A
A claim
claim for
forinjunctive
injunctiverelief
reliefhas
hasseveral
several requirements.
requirements. First,
First,the
the claimant
claimant must
must allege
allege a

injury. Elend,
Elend,471
471F.3d
F.3datat1207.
1207.Second,
Second,the
theclaimant
claimantmust
must pursue
pursue more
real threat
threat of imminent injury.
Third,the
the claimant
claimant must
must allege
allege
than aa mere
mereinjunction
injunction to obey
obey the
the law.
law. Elend, 471 F.3d at 1207.
1207. Third,
with
of the
the injunction.
injunction. Id.
with specificity
specificity the
the terms
terms of
Id.

Plaintiff's
Plaintiff’s allegations
allegations fall
fallshort.
short.

Plaintiff suggests
suggests that,
that, absent
absentananinjunction,
injunction,

"Countrywide's practices
and conduct
conduct are
are likely
likely to continue
“Countrywide’s
practices and
continue to prejudice
prejudice parties
parties in interest."
interest.”

(Compl. at
fails
to plead
a "real
and and
immediate
threat"
of future
injuryinjury
(Compl.
at ¶ 49).
49). Plaintiff
Plaintiff
fails
to plead
a “real
immediate
threat”
of future
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accompaniedby
by “continuing,
"continuing, present
adverseeffects”
effects" and
and instead
instead offers
offers only aa conclusory
accompanied
present adverse
conclusory
471 F.3d at 1207.
assertion. See
Jaharis, 297 F.3d at 1188; Elend, 471
assertion.
See Jaharis,
Additionally, Plaintiff's
Plaintiff’s
1207. Additionally,

requested
injunction adds
nothing to the existing body of
requested injunction
adds nothing
of law
lawto
toprevent
preventthe
the alleged
alleged conduct
conduct and,
and,

as
as such,
such, isis unnecessary
unnecessaryand
andimpermissible.
impermissible.See
SeeElend,
Elend,471
471F.3d
F.3datat1207.
1207.Finally,
Finally, the
the terms
terms of
of
the injunction
injunction are
offering no specific guidance and
and thus
thus fail
fail to
are little
littlemore
morethan
than vague
vague assertions
assertions offering

satisfy the specificity
requirement. See
See Burton,
Burton,178
178 F.3d
F.3d at
at 1200.
1200.
specificity requirement.
IV.
CONCLUSION
IV. CONCLUSION
For the forgoing
forgoing reasons,
Plaintiff's Complaint
reasons, Plaintiff’s
Complaintshould
shouldbe
bedismissed.
dismissed.
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Respectfully submitted this 28th day of May, 2008.
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