Negligence Is in the Air ... and on the Road

In the realm of auto insurance litigation, 2008 was a year of change
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In 2008, negligence was in the air and on the road, resulting in litigation and many notable opinions setting trends in motor vehicle accident practice. 

With the advent of post-Koken cases, this year also marked the beginning of an end of era during which it was routinely possible to obtain two awards or settlements for nearly every motor vehicle accident claim, a verdict and a UIM recovery.

As noted below, in the new era of motor vehicle accident litigation it appears that all claims will be litigated under one caption, thereby likely affording only one potential recovery in most cases. As such, it would not be surprising to hear REM's tune "It's the end of the world as we know it (and I feel fine)" being blasted throughout auto insurance claims offices across the commonwealth.

Medical Expenses at Trial

Many decisions were handed down over the past year that will remain relevant in the post-Koken era.

In the case of Orzel v. Morgan, No. 03 CV 4929 (C.P. Lackawanna, Feb. 4, 2008), Judge Terrence Nealon laid down a framework for handling past and future medical expenses evidence at trial in the automobile accident matters.

The plaintiff-wife in Orzel was covered by her own automobile insurance policy that provided for $100,000 in first party (PIP) medical expenses. She was also covered by a separate health insurance policy at the time.

By the time of trial, only $14,577.61 of those benefits had been paid out for her treatment. However, plaintiff's counsel had secured expert testimony projecting medical expenses into the future at an amount greater than the $100,000 in PIP coverage. The issue became to what extent the plaintiff would be allowed to introduce her medical expenses evidence at trial in the face of 75 Pa.C.S.A. Sections 1720 and 1722, which preclude the admission into evidence and recovery of PIP benefits that were "paid or payable." 

Nealon ruled that the future medical expenses alleged are deemed to be "payable" under the Pennsylvania Motor Vehicle Financial Responsibility Law and, therefore, such expenses were not recoverable because the plaintiff was not bound to pay back those expenses to her own PIP carrier. Rather, the defense would be entitled to a credit up to the amount of the PIP benefits available under the plaintiff's own policy so as to avoid a double recovery for the plaintiff. 

Where, however, the plaintiff had evidence of future medical expenses that exceeded the amount of the plaintiff's PIP limits, Nealon ruled that plaintiffs would be allowed to introduce all of the medical expenses into evidence in order that the plaintiff may attempt to recover from the jury those alleged medical expenses in excess of the PIP limit. At the same time, Nealon noted that the defense would be entitled to a post-verdict molding proceeding during which a "credit" in the amount of the remaining unpaid PIP benefits would be applied in order to reduce the medical expenses award and avoid a double recovery for the plaintiff.

Nealon also addressed how to handle the required Act 6 reduction of the medical expenses in this scenario. On the one hand, he confirmed that the defense is permitted cross-examine the plaintiff's medical expert at trial with respect to the fact that Pennsylvania law required that medical expenses incurred be reduced in accordance with Act 6. Nealon also held that the defense would be entitled at the post-verdict proceeding to provide his or her own evidence as to the Act 6 reduced amount of the future medical expenses in an effort to have the medical expenses award reduced by the court.

With the Orzel case having been settled prior to any appeal, it appears that Nealon's opinion may continue to guide the issue until the appellate court has had a chance to weigh in on the matter.

Nealon's father, U.S. District Judge William Nealon, also issued an opinion this year providing guidance on the issue of the admissibility of medical expenses paid by an out-of-state insurance carrier. In Compton v. Schweikhard, 3:06-CV-78 (M.D.Pa. 2007 Nealon, William J.), the court held that despite Pennsylvania law prohibiting first party benefits carriers in Pennsylvania from recovering PIP amounts paid out, an out-of-state insurer may recover on first party benefits subrogation rights in Pennsylvania if that foreign state's law allows such recovery. In such cases, plaintiffs will be permitted to introduce and recover such medical expenses at trial.

Awaiting Decisions

As 2008 comes to an end, civil litigators await a decision from the state Supreme Court on another medical expenses issue raised in Tannenbaum v. Nationwide Ins. Company.

In Tannebaum, the injured party was rendered permanently disabled as a result of an automobile accident. Prior to the UIM arbitration hearing, Nationwide submitted a motion in limine seeking to preclude Dr. Alan Tannenbaum from recovering loss of earnings based on disability payments paid or payable from two personal disability policies and one group policy supplied by his employer.

Nationwide's motion was based on the argument that because Tannenbaum had already received disability benefits, the receipt of UIM benefits would constitute a "double recovery," which is prohibited under the MVFRL. 

On appeal, while noting that 75 Pa. Cons. Stat. Ann. §1722 of the MVFRL does preclude double recovery of benefits, the Superior Court rejected Nationwide's classification of the injured party's receipt of disability payments and UIM benefits as a "double recovery." Rather, there was no double recovery as the disability benefits, paid for separately by the injured party, were viewed as excess benefits over and above the first-party benefits also received by the injured party. Nationwide's appeal to the Supreme Court currently remains under advisement.

Until Nov. 19, when the state Supreme Court issued its much anticipated opinion in Nationwide Insurance v. Schneider, civil litigators were also awaiting a decision on whether an injured party must totally exhaust the first level of UIM coverage before they may proceed to the second level of UIM coverage available.

In Schneider, the claimant, injured while operating his employer's vehicle, recovered $15,000 from the tortfeasor insurer. He also recovered $750,000 in under insured motorist (UIM) benefits from the auto insurer for his employer. That $750,000 UIM recovery was $250,000 less than that carrier's UIM $1 million policy limit. 

The claimant then sought an additional recovery from second level UIM coverage from Nationwide which insured his personal automobiles. Nationwide's policy contained a clause requiring that he exhaust all other applicable auto liability policies before his Nationwide coverage could be triggered. The policy also required Schneider to obtain Nationwide's consent to settle his liability claim in order to protect Nationwide's subrogation rights. 

Nationwide denied the claim because the claimant did not exhaust the primary level of UIM coverage and since he had not previously obtained Nationwide's consent to settle.

In a unanimous opinion, the Pennsylvania Supreme Court held that the rule first set out in Boyle v. Erie Insurance, 656 A.2d 941 (Pa.Super. 1995), relaxing the requirement for exhaustion of liability coverage before entitlement to UIM coverage in the third party lawsuit-UIM context was also applicable to a claim for excess UIM coverage. Under Boyle, an insured is allowed accept less than the tortfeasor's liability limit as long as the UIM insurer is given a "credit" for the full liability limit in calculating UIM benefits. 

Likewise, the claimant in Schneider was found to be entitled to accept $250,000 less than the UIM limit under his employer's policy as long as Nationwide, as the second-level UIM carrier, was given credit for the full limit of that primary UIM policy. 

The Court also found that Schneider did not violate the consent-to-settle clause because Nationwide had demonstrated no prejudice from the claimant's failure to comply with the clause consistent with the requirements of the case of Nationwide Mutual Insurance v. Lehman, 743 A.2d 933 (Pa.Super. 1999). 
Lay Witness Testimony 

Over the past year, the Superior Court reaffirmed the rule of law that a lay witness may testify as to the speed of vehicles where a proper foundation for that testimony is established.

The case of Fisher v. Central Cab Company, 945 A.2d 215 (Pa. Super. 2008), involved a head-on collision between the plaintiff's car and a bus. On the bus was a front seat passenger witness who testified that she watch the plaintiff's vehicle approach prior to the collision. The witness was permitted to testify that she observed the vehicle when it was "about 50 to 100 feet away" from the bus and that the vehicle was traveling at about 40 to 45 mph at the time of the collision. In addition, the witness noted that the Fisher vehicle had not reduced speed at all prior to the collision.

In finding the testimony to be permissible, the Superior Court re-affirmed the two-prong test for the admissibility of a lay witness' estimation of speed: an observation of the vehicular movement in question; and a recognition or impressions of like vehicles at relative speeds.

The Superior Court also noted that the Supreme Court had never established a minimum distance that the lay witness must observe the vehicle in order for testimony regarding speed to be admissible. The Fisher court further found that the witness had more than just a "fleeting glimpse" of the oncoming vehicle and the evidence was sufficient to establish that the witness had observed the vehicle for an adequate amount of time. The Superior Court therefore held that the trial court had not abused its discretion in allowing the testimony.

Unilateral Mistakes

The case of Ford Motor Co. v. Buseman, 954 A.2d 580 (Pa. Super. 2008), cautions that releases in automobile accident cases can serve to bar related claims arising out of the same incident.

In this case, the plaintiff brought an action against the driver of the car in which her daughter was killed, alleging negligence, as well as an action against the dealer and manufacturer of that car in a separate products liability case. The plaintiff then signed releases for all of the claims in the automobile accident negligence action. The releases not only released the driver of the car but "all other persons, firms or corporations of and from any and every claim, demand, right or cause of action, of whatever kind of [sic] nature."

Ford Motor Co. and its dealer filed for summary judgment in the products liability action based upon the release language. The Superior Court held that a release that not only released the driver but "all other … corporations," will also serve to release the manufacturer of the automobile involved in any products liability action. 

UM/UIM

Over the past year or so, two rare events occurred that, if history holds true, are not likely to reoccur any time soon--the state Supreme Court reversed itself and the Phillies won a World Series. 

In Sackett v. Nationwide Mutual Ins. Co., 940 A.2d 329 (Pa. Dec. 27, 2007), the Pennsylvania Supreme Court modified its prior decision in an important case on the issue of stacking coverage. The court essentially held that, in most instances and depending upon the type of insurance policy, a new waiver of stacking form would not be required to be secured from the insured when a new vehicle is added to a policy.

In another important decision handed down over the past year that does not bode well for police officers, firemen, ambulance drivers and the like, the Superior Court in Brink v. Erie Insurance Group, 940 A.2d 528 (Pa. Super. 2008) upheld the regularly used non-owned vehicle exclusion typically found in UIM policies. 

In Brink, a police officer injured on the job in an accident with his police vehicle was found to be barred by this exclusion from recovering UIM benefits under his own policy covering his personal vehicle. The court held that officer was not entitled to UIM benefits under his own policy, even though officer was not assigned specific car in fleet and even though he did not use any particular car on daily basis. The fact that he officer used various cars in the fleet was found to be sufficient to satisfy the regular use exclusion.

Most recently, the Pennsylvania Supreme Court finally issued its long-awaited decision in Generette v. Donegal Mutual Insurance Company, 957 A.2d 1180 (Pa. 2008). Josephine Generette was injured as a guest passenger in a friend's car. She recovered the liability limit from the tortfeasor vehicle, and then recovered the UIM limit from the Nationwide Insurance policy covering the vehicle in which she was a passenger. She then sought to recover additional UIM benefits from Donegal under her own vehicle. Donegal denied coverage, arguing that she was not entitled to recover UIM benefits under her policy because she had waived stacked UIM coverage.

The Supreme Court in Generette held that the claimant was not an "insured" as defined by the MVFRL but rather is a guest passenger, and as such, her claim for UIM benefits under her policy is not a stacking issue, but rather an issue of priority of UIM coverage. Her waiver of UIM coverage was, therefore, irrelevant. The court also held that Donegal's Other Insurance clause was invalid as it acted to serve as "gap" rather than "excess" coverage in limiting her recovery of UIM benefits to the limit of the UIM coverage secured from Nationwide.

The Impact of Koken

Last, but certainly not least, with 2008 coming to a close, trial court opinions on the novel post-Koken issues are beginning to trickle in. As predicted, it appears that the over-riding principle of judicial economy, or what is best for the courts, will guide the already overburdened trial court judges when they address the anticipated glut of consolidated third party and UIM claims arising out of the same motor vehicle accident.

As foreshadowed by Judge Carmen Minora of the Lackawanna County Court of Common Pleas in one of his decisions issued in the case of Decker v. Nationwide Insurance Co., 83 Pa.D.&C.4th 375 (C.P. Lackawanna 2007), consolidation of these types of claims under one caption has been favored by Judge Eugene B. Strassburger III in Collins v. Zieler and State Farm, No. G.D. 08-014817 (C.P. Allegheny, Oct. 22, 2008) as well as by Senior Judge Harold A. Thomson, Jr. in Moyer v. Harrigan and Erie Insurance Exchange, No. 1684 – CV – 2008 (C.P. Lackawanna, Oct. 24, 2008).

In the case of Gunn v. Automobile Insurance Co. of Hartford, PICS No. 08-1266 (C.P. Allegheny 2008), Allegheny Common Pleas Judge R. Stanton Wettick Jr. also approved a consolidation of a UIM claim with a bad faith claim and provided some procedural guidance. Wettick held that, in those types of cases, come trial time, the claims should be severed and the UIM tried first in part due to the fact that bad faith claims are still not entitled to a jury in Pennsylvania state law claims.

It appears that Wettick's rationale in Gunn was followed by Judge Robert A. Mazzoni of the Lackawanna County Court of Common Pleas in an order he issued in the case of Augustine v. Erie Insurance, 2006-CIV-416 (C.P. Lackawanna, 2008). Faced with breach of contract and bad faith claims under one caption, Mazzoni denied Erie's motion to sever and stay a plaintiff's bad faith action and held that all discovery should be completed on all claims and, when the case was certified for trial, the court would submit the contractual claims to a jury with the bad faith claims to be separately considered by way of a non-jury proceeding.

It's reasonable to anticipate that in 2009, trial court orders and decisions handed down in these post-Koken cases will continue to be the focus of both the courts and the bar. Hopefully, the trial court judges will provide much needed guidance with opinions outlining the rationale underlying their decisions and members of the plaintiff and defense bar will work to publicize these opinions in a united effort to create a consistent common law in this area of litigation. •
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