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McKEAGUE, Circuit
Gallagher
Circuit Judge.
Judge. Plaintiff
PlaintiffJulie
Julie
Gallagherwas
wasemployed
employedbyby
defendant
C.H. Robinson
Robinson Worldwide,
Worldwide, Inc.,
transportation specialist
specialist for
for
defendant C.H.
Inc.,in
inCleveland
Clevelandas
as aa transportation
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I. United
Shadur,
United
Judge
for
the
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Judge forDistrict
the Northern
District
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sitting
designation.
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byNorthern
designation.District
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four
immediate supervisor
four months.
months. Throughout
Throughoutthis
thisperiod,
period,she
she complained
complained to
to her
her immediate
supervisor about
about
the
crude and
and offensive
offensive language
language and
andconduct
conductof
ofher
herco-workers,
co-workers, but
but her
hercomplaints
complaints fell
fell
the crude

on deaf ears.
ears. Disgusted,
resigned. Nearly
Disgusted, she resigned.
Nearly four
fouryears
yearslater,
later,she
she commenced
commenced this

action
action in the Northern
Northern District of
of Ohio,
Ohio, suing
suing C.H.
C.H. Robinson
Robinson Worldwide for
for sexual
sexual
harassment
(hostilework
work environment)
environment) under
under federal
federal and
andstate
statelaw.
law. The
The district
district court
harassment (hostile

granted
defendant’smotion
motionfor
for summary
summaryjudgment,
judgment,finding
finding plaintiff
plaintiff failed
granted defendant’s
failed to
to present
present
sufficient
sufficientevidence
evidencetotomake
makeout
outaa prima
prima facie
faciecase.
case. On
Onappeal,
appeal, Gallagher
Gallagherargues
argues that
that the
the

record
sufficient to
of material fact.
record evidence is sufficient
to create
create genuine
genuine issues
issues of
Reviewing
in the
the light
light most
most favorable
favorable to
to Gallagher,
Gallagher, we
we find
find the
the district
district
Reviewingthe
the record
record in
court’s
of the
the prima
prima facie
facie case
elements to
to be
beflawed
flawed in
in several
several respects.
respects. We
We
court’sassessment
assessment of
case elements

find
sufficient to
genuine fact
fact issues
issues which
which preclude
preclude summary
summary
find the
the record
record facts
facts are
are sufficient
to create
create genuine

judgment.
judgment. We
We therefore
therefore reverse
reverse the district court’s
court’s ruling
rulingand
and remand
remand the
the case
case for
further
further proceedings.
proceedings.

I.
I. FACTUAL
FACTUALBACKGROUND1
BACKGROUND1
In August 2002, Plaintiff
Plaintiff Julie
Julie Gallagher,
Gallagher, who
who had
had worked for
two
as aasales
salesrepresentative
representativefor
foraatransportation
transportationlogistics
logistics company
company
two years
years as

in Michigan
Michigan called
called Con-Way
Con-Way Truckload
Truckload Services
Services (“Con-Way”), was
was
looking for
She initially
initially looked
for aa similar
similar position
position in
in Cleveland,
Cleveland, Ohio. She
looked
into
position within
within Con-Way
into transferring
transferring into
into another position
Con-Way in
in Cleveland, but
no such
was told,
told, however, that Con-Way
such position was available. She
She was
was
going
to
create
an
outside
sales
force
within the next five
was
create an outside sales force within
five years.
years.
Meanwhile, Gallagher
that there
Gallagher discovered
discovered that
there was aa sales
sales opening at
at
another
transportation
logistics
company
in
Cleveland,
Defendant
CHR,
another transportation logistics company in Cleveland, Defendant CHR,
thought
and
commenced
thought it was
was aagood
goodfitfit
and
commencedemployment
employmentthere
thereonon
September
3,
2002.
September 3, 2002.

At that
thethe
Cleveland
office
of CHR
thattime,
time,
Cleveland
office
of employed
CHR employed
approximately
approximately 20 sales
sales employees
employees and
and 33 support
support personnel.
personnel. Sales
Sales
employees’
included booking
booking freight
ensuring the
thetimely
timely
employees’ job
job duties
duties included
freight loads,
loads, ensuring
and
safe arrival
arrival of
of loads
and negotiating
negotiating rates.
In order
and safe
loads and
rates. In
order to
to carry
carry out
out those
those
duties,
the sales
sales staff
staff worked
worked in cubicles
duties, the
cubicles (work stations)
stations) that
that were
were
organized
in
pods
in
an
open
floor
plan.
Short
dividers
separated
them
organized in pods in an open floor plan. Short dividers separated them so
so
1

1The
district
court’s
opinion
a fair ofsummary
the factual
The district
court’s
opinion
includesincludes
a fair summary
the factual of
background.
It is here
reproduced
in
its
entirety.
Memorandum
of
Opinion
and
Order
pp.
1-7,
JA
21-27;
Gallagher v. C.H.
reproduced
in its entirety. ItMemorandum
Opinion and
background.
is here
Robinson
Worldwide, Inc., 2008 WL
WL 471693
*1-3 (N.D.
Robinson Worldwide,
471693 at *1-3
(N.D.Ohio
OhioFeb.
Feb. 19,
19, 2008)
2008) (citations
(citations to
to record
record and
and
footnotes omitted).
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they
they could freely
freely communicate
communicate with one
one another
another while
while conducting
conducting
business.
The sales
salesstaff
staff used
used telephones
telephonesand
andcomputers
computers[to]
[to] facilitate
facilitate
business. The
their transactions,
and
had
access
to
the
Internet
to
conduct
transactions, and had access to the Internet to conduct their
their
business.
The short
short divider
divider walls between
cubicles provided
provided little
business. The
between cubicles
privacy;
were fairly visible
privacy; co-workers’
co-workers’ computers
computers were
visible totoeach
eachother,
other,
conversations
between employees
employees as
aswell
well [as]
[as] phone
phone conversations
conversations with
with
conversations between
customers
were
readily
overheard.
The
environment
at
the
Company
customers were readily overheard. The environment at the Company was
was
noisy,
noisy, the
the job
job was
was high
highpressured
pressured and
and fast
fast paced.
paced.
It
It is
is into
intothis
thisenvironment
environmentthat
thatGallagher
Gallagherentered
entered in
in September
September

2002.
2002. Gallagher
Gallagher began
began her employment
employment as
as aa transportation
transportation sales
sales
representative
on
a
dubious
note.
She
was
interviewed
by,
among
other
representative on a dubious note. She was interviewed by, among other
potential co-workers
co-workers and
and the
the branch
branch manager,
manager, another
another transportation
transportation
sales
representative
named
Bryan
Starosto
who
made
it
clear
that he
he did
did
sales representative named Bryan Starosto who made it clear that
not want to interview
interview her.
her. Despite
Despite this
this unpleasant
unpleasant interview, however,
CHR
offered
her
a
sales
position
and
she
accepted it.
it. She
She maintained
maintained this
this
CHR offered her a sales position and she accepted
position until
until four
four months
months later,
later, when
when she
she left CHR
CHR to
to become
become part of
Con-Way’s newly
created
outside
sales
force
in
Cleveland
at a higher
newly created outside sales force
salary.
the atmosphere
atmosphereatatthe
theCleveland
Clevelandoffice
office of
Gallagher describes
describes the
CHR during her four-month tenure
as
being
much
like
“a
guys’
locker
tenure as being much like “a
room”
room”characterized
characterizedby
byunprofessional
unprofessionalbehavior
behavioron
onthe
the part
part of
of both
both males
males

and
females, and
and an
an environment
environmentthat
thatwas
washostile
hostileto
to women.
women. She
and females,
She
testified
of foul
foul language
by mostly male coworkers
testified to
to the
the prevalent
prevalent use
use of
language by
who openly and loudly
loudly referred
truck drivers, coreferred to
to female
female customers,
customers, truck
workers
workers and others
others as
as bitches,
bitches, whores,
whores, sluts, dykes
dykes and
and cunts.
cunts. She
She
testified
that
male
and
female
co-workers
viewed
sexually
explicit
testified that male and female co-workers viewed sexually
pictures
on their computers
(although the
the only incident
pictures on
computers (although
incident she
she could
could
specifically
recall
was
a
sexually
explicit
picture
on
co-worker
Angela
specifically recall was
Sarris’ computer
and that
that male
male cocomputer during the
the Christmas
Christmas holidays),
holidays), and
workers
left
pornographic
magazines
lying
open
on
their
workers
pornographic magazines
open on theirdesks.
desks.
Gallagher
Gallagher testified
testified that,
that, on
on several
several occasions,
occasions, Starosto brought in nude
nude
pictures
of
his
girlfriend
in
different
sexual
poses
and
shared
those
pictures
his girlfriend in different sexual poses and shared those
pictures with several
several of his male co-workers who occasionally brought
in,
and
shared,
pictures of
of their
their own
own with
with him.
testified that
male
in, and shared, pictures
him. She
She testified
that her
her male
co-workers
traded
sexual
jokes
and
engaged
in
graphic
discussions
about
co-workers traded sexual jokes and engaged in graphic discussions about
their
on aa daily
daily
their sexual
sexual liaisons,
liaisons,fantasies
fantasies and
and preferences
preferences in
in her
her presence
presence on
basis.
basis. Gallagher also testified that
that some
some of the
the employees
employees drank beer
beer in
the
office
in
the
afternoon
on
Fridays,
that
some
male
co-workers
the office in the afternoon on Fridays, that some male co-workers came
came
in
not
in to
to the
the office
officeon
onSaturdays
Saturdays (when
(whenbranch
branch manager
manager Greg
Greg Quast
Quast was
was not
there)
without aa shirt
entire wedding
wedding at
there) without
shirt on,
on, that
that one
one woman
woman planned
planned her
her entire
at
the
office, and
at the
the office.
office.
the office,
and that
that another
another planned
planned her baby shower at
When
at deposition
deposition to
to testify
testify to
of
When Gallagher
Gallagher was
was asked
asked at
to instances
instances of

sexually offensive conduct
conduct directed
directed at
at her,
her, she
she testified
testified that
that Starosto
Starosto
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called
“bitch” ininanger
to
called her
her aa “bitch”
angeron
onseveral
several occasions,
occasions, usually
usually in
in response
response to
request to
to male
male co-workers
co-workers to keep
keep their
their sex
sex jokes
jokes to
to aa minimum
minimum or
her request

to put away
away their pornography.
pornography. Gallagher
Gallagher also
also testified
testified that,
that, on
on one
one
occasion,
several male
maleco-workers
co-workers near
nearher
herdesk
deskjoked
jokedthat
that“by
“by hiring
hiring
occasion, several
[Gallagher,
girl quota
the fat
fat quota.”
quota.”
[Gallagher, CHR]
CHR]covered
covered two
two quotas;
quotas; the
the girl
quota and
and the
Gallagher
made several
several derogatory
derogatory comments
comments about
about
Gallagher alleges
alleges that
that Starosto
Starosto made
her weight, and
[Warren]
Liehr
once
referred
to
Gallagher
as
a
“heifer”
and [Warren] Liehr once referred
as a “heifer”
with “milking
“milkingudders,”
udders,” and
and “moo”ed
“moo”ed when
when she
she walked
walked by
by his
his desk.
desk.
Gallagher
testified
that
on
one
Saturday
when
she
was
scheduled
Gallagher
that on one Saturday when she was scheduled to
work,
into the office
office following
work, three
three male
male co-workers came
came into
followingaasession
session at
at
a gym
gym in
in the
thebuilding
building next
next door.
door. Co-worker David
David Derryberry,
who
was
Derryberry, who
wearing
that he
hewas
was“commando”
“commando” (meaning
(meaning
wearing only
only aa towel
towel and
and announced
announced that
that
he
was
wearing
no
underwear)
sat
on
Starosto’s
desk,
displaying
his
that he was wearing no underwear) sat on Starosto’s desk, displaying his
whole thigh,
thigh, and
and talked with
withthe
the others
others about
about anal sex, their enjoyment
of itit and
how
Starosto’s
girlfriend
objected
and how Starosto’s girlfriend objected to
to it.it.On
Onthe
thenext
nextbusiness
business
day,
Gallagher complained
about this
this incident
incident and
told him
day, Gallagher
complained to
to Quast
Quast about
and told
him she
she
did not want
to
work
on
Saturdays
anymore.
want to work on Saturdays

When asked
asked if anyone
anyone had any objectionable physical contact
contact
with
her,
Gallagher
testified
that,
in
the
second
month
she
worked
at
with her, Gallagher testified that, in the second month she
CHR, Liehr put
put his
his chair
chair in
in the
the aisle
aisle to block
block her
her way.
way. Although
Although he
he
moved his chair when she
asked
him,
she
apparently
walked
into
him
she asked him, she apparently walked into
inadvertently when
by. Gallagher
Gallagher described
described this
this as
asprimarily
primarily
inadvertently
when she
she passed
passed by.
a
hostile
encounter,
but
believed
that
it
had
sexual
connotations
since it
it
a hostile encounter, but believed that it had sexual connotations since

involved unwanted
contact; still,
still, she
the incident
incident to
unwanted contact;
she never
never reported
reported the
anyone.
Gallagher
also
testified
that,
on
two
or
three
occasions,
anyone. Gallagher also testified that, on two or three occasions, Starosto
Starosto
would put
put his
his legs
legs in
in the
the aisle
aisle when
when he would
would see
see her get up from her
seat
to go
go to
to the
the printer.
printer. When
When she
asked him
him to
to move
move his
his legs,
legs, he
he would
would
seat to
she asked
do
waiting aa moment.
do so after waiting
moment. She
She believed that this behavior
behavior was
was both
“sexual
and
hostile”
but
does
not
recall
reporting
the
incidents
to
“sexual and hostile” but does not recall reporting the incidents to Quast.
Quast.
CHR has policies prohibiting
prohibiting discrimination
discriminationand
andharassment
harassment on

the
the basis
basis of gender,
gender, and
and prohibiting the
the electronic
electronic dissemination
dissemination of
sexually
explicit
materials
through
e-mail
or
the
Internet.
sexually
materials
or the Internet. Gallagher
Gallagher
received
copiesof
of these
thesepolicies
policieson
onher
herfirst
firstday
dayof
of work.
work. The
received copies
The sexual
sexual
harassment
policy
requires
employees
to
report
complaints
of
sexual
harassment policy requires employees to report complaints
sexual
harassment
to the
the legal
legal department,
department, the
the branch
branch resources
resources manager,
manager, or
or the
harassment to
the
branch
manager. ItIt provides names
and phone
phone numbers
numbers for
for the legal
branch manager.
names and
department
and the
the branch
branch resources
resourcesmanager.
manager. Although Gallagher
department and
Gallagher
signed
an
acknowledgment
stating
that
she
read
the
policy
and
to
signed an acknowledgment stating that she read the policy and agreed
agreed to
comply with
withits
itsterms,
terms, she
she testified
testified at
at deposition that she
she did not recall
reading
it
before
signing
it,
that
she
did
not
keep
a
copy
reading it before signing it, that she did not keep a copy of
of ititand
and that
that she
she
could
not
recall
asking
anyone
for
a
copy.
The
sexual
harassment
could not recall asking anyone for a copy. The sexual harassment and
and eemail and
and Internet policies
policies are
are also available on the company’s internal
website,
along with an anonymous
third-party toll-free hotline
website, along
anonymous third-party
hotline and
and an
an
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anonymous
e-mail service
servicefor
for reporting
reporting incidents
incidents of
of discrimination or
anonymous e-mail
inappropriate behavior.

Additionally,
Additionally, CHR
CHRemployees
employees are
are required
required to sign
sign certificates
certificates
stating that
that they
they have
havecomplied
compliedwith
with CHR’s
CHR’s policies
policies during
preceding
stating
during the
the preceding
year
and
that
if
they
have
any
questions
about
those
policies,
to contact
contact
year – and that if they have any questions about those policies, to

the
the Compliance
Compliance Officer before
before signing
signing the
the certificate.
certificate.Although
Although
Gallagher
testifies
that
the
sexually
offensive
conduct
occurred
from the
Gallagher testifies that the sexually offensive conduct occurred from
the
beginning of her
her employment,
employment, she
she signed a compliance
compliance certificate on
November
25, 2002,
November 25,
2002, but never
never contacted
contacted the Compliance
Compliance Officer
regarding offensive conduct.
Rather,
Gallagher testified
testified that she
frequently to
Rather, Gallagher
she complained
complained frequently
Quast
about the
theunprofessional
unprofessionaland
andsexually
sexuallyoffensive
offensive workplace
workplace conduct
conduct
Quast about
to little
little or
or no
no avail.
avail.Although
AlthoughQuast
Quasthad
had his
his own
own office,
office,he
heseldom
seldom used
used
it;
and
he
usually
required
Gallagher
to
voice
her
complaints
to
him
at
his
it; and he usually required Gallagher to voice her complaints to him at his

work station. Often,
work
Often, he
he would
would simply
simply yell
yellatatthe
the offending
offending employee
employee to
stop the conduct because
it
was
bothering
Gallagher
which,
because it was
which, she
she says,
says,
subjected her
heronly
only to
to more
more ridicule.
ridicule. Although
subjected
AlthoughGallagher
Gallagher was
was aware
aware of
the
800 tip line,
the anonymous
anonymous 800
line, she
she refused
refused to
to use
use ititbecause
because some
some coQuast referred
referred to
to the
the number
numberas
as“the
“thewaw-waw
waw-waw line”
line” and
workers and Quast
and
one co-worker told
her
not
to
call
the
line
because
the
last
person
who
told her not to call the line because the
did, lost her job.

In early
earlyDecember
December 2002,
2002, three
three months
months after
afterGallagher
Gallagher
commenced her
her employment
employment at
at CHR,
CHR, the
the Vice
Vice President
of Con-Way
commenced
President of
(Don
Fegtley)
called
Gallagher
at
her
home
to
inquire
whether
(Don Fegtley) called Gallagher at her home to inquire whether she
she was
was
CHR and
andto
toinform
inform her
her that
thatCon-Way
Con-Way might
might be
bemoving
moving forward
forward
happy at CHR
with
position in Cleveland. Shortly thereafter,
with an
an outside
outside sales
sales position
thereafter, Fegtley
called Gallagher
Gallagher back
back and
and confirmed an
an opening,
opening, she
she confirmed her
interest
in
it
and,
in
a
letter
dated
December
13,
2002,
Con-Wayformally
formally
interest in it and, in a letter dated December 13, 2002, Con-Way
offered her
the position
position contingent
contingent upon
submission of
of an
an application
application and
offered
her the
upon submission
and
a
background
check.
a background check.

Gallagher
only decided
decided to
to quit
quit her
her job
job
Gallagher claims,
claims, however,
however, that
that she
she only

at
dayday
of the
National
at CHR
CHR on
onJanuary
January 3,3,2003.
2003.This
Thiswas
wasthethe
of the
National
Championship
football
game
between
Ohio
State
University
and
Championship football game between Ohio State
and the
the
Miami
Miami Hurricanes.
Hurricanes. She
She testified that a female co-worker brought Jello
shots
into the office that
shots into
that day and that, in the early afternoon, many coworkers
working and
drinking. When
workers stopped
stopped working
and started drinking.
When Gallagher
Gallagher left,
left, she
she
discovered
that
she
had
a
flat
tire,
went
back
into
the
office
and
asked
for
discovered that she had a flat tire, went back into the office and asked for
help
changing
it.
Several
drunk
male
co-workers
laughed
at
her
and
when
help changing it. Several drunk male co-workers laughed at her and when
they
they got
got into
into their
their trucks
trucks and
and“flipped
“flipped her
her off”
off”
they left the
the building, they
when
passing
her
by.
However,
a
male
and
female
co-worker
eventually
when passing her by. However, a male and female co-worker eventually
assisted
her.Although
Although Gallagher
Gallagher claims
claims this
this incident
incident is the
assisted her.
the one
one that
that
motivated
her to
to quit
quit her
her job
job at
at CHR, she
did not
not actually
actually quit
quit until
motivated her
she did

Page
Page 5
5

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=5f463cc2-256b-464f-a868-496fce187e6d

No. 08-3337

Gallagher v. C.H. Robinson Worldwide, Inc.

Page
Page 6
6

January
8, 2003
2003 and
and began
beganworking
working for her previous employer, ConJanuary 8,
Way, on
on January
January 13,
13, 2003.
2003.

II.
II. PROCEDURAL
PROCEDURALBACKGROUND
BACKGROUND
On
October 10,
2006, Gallagher
Gallagher commenced
this action,
action, asserting
claims against
against
On October
10, 2006,
commenced this
asserting claims

C.H. Robinson for
for maintaining
maintaining aa sexually
sexually hostile
hostile work
workenvironment,
environment,advanced
advanced under
under
Title
Ohio
Title VII
VIIofofthe
theCivil
CivilRights
RightsAct
Actofof1964,
1964,42
42U.S.C.
U.S.C.§§2000e-2
2000e-2 (Count
(Count I),
I),and
and under
under Ohio
Revised
Code §§4112.99
4112.99(Count
(CountIII);
III); for failing
failing to
work environment free
Revised Code
to provide
provideaa safe
safe work
free

from
perKerans
Keransv.v.Porter
Porter Paint
Paint Co., 575
575 N.E.2d
N.E.2d 428 (Ohio 1991)
from sexual
sexual harassment,
harassment, per

(Count IV);
IV); and
and for
for failing
failingtotoallow
allowher
hertotocompete
competefor,
for,and
andpromote
promote her
her to,
to, aa better
better

position
(Count II).
II). After
position within the
the company
company (Count
Aftercompletion
completionofofdiscovery,
discovery,defendant
defendant

moved
judgment on
on all claims.
moved for summary
summary judgment
claims. InInresponse,
response, Gallagher
Gallagher voluntarily
voluntarily
dismissed
the Count
Count II
II failure-to-promote
failure-to-promote claim,
motion.
dismissed the
claim,but
butshe
she otherwise
otherwise opposed
opposed the motion.

The district
district court
its ruling
ruling on
19, 2008,
2008, granting
granting the
the motion
motion for
for
The
court issued
issued its
on February
February 19,
summary
summary judgment. Concluding
Concludingthat
thatall
allthree
threesexual
sexualharassment
harassment claims
claims were
were governed
governed

by the
standards, the
the court
court determined
determined that
that the
the evidence
evidence failed
failed to satisfy three
the same
same standards,
three
required
of aa hostile
hostile work
work environment
environment claim.
required elements
elements of
claim. First,
First,the
theevidence
evidencewas
was deemed
deemed

insufficient
insufficienttotosupport
supportaafinding
findingthat
thatthe
theharassment
harassmentGallagher
Gallagherexperienced
experienced was
was based
based

on her sex.
sex. The
Thecourt
courtfound
foundthat
thatmost
mostofofthe
theoffensive
offensivelanguage
language and
and conduct
conduct was
was
“indiscriminate;”
“indiscriminate;”i.e.,
i.e.,was
wasnot
notdirected
directedat
at plaintiff,
plaintiff,and
andwas
wasnot
notshown
shownto
to have
have occurred
occurred

because
Gallagherisis aa woman.
woman. Second,
conduct, albeit subjectively
because Gallagher
Second, the
the harassing
harassing conduct,
offensive
objectively severe
to
offensive to
to Gallagher,
Gallagher,was
was deemed
deemed not
not to
to be
be so
so objectively
severe and
and pervasive
pervasive as
as to

have
unreasonablyinterfered
interferedwith
with her
her work
work performance.
performance. Third,
have unreasonably
Third, the
the court
court concluded
concluded

that C.H. Robinson
in by its
Robinson could not be held liable for
for offensive
offensive conduct
conduct engaged
engaged in
employees
Gallagher failed
for
employees because
because Gallagher
failedtototake
takeadvantage
advantage of
of several
several available
available avenues
avenues for

reporting
the conduct
but instead
insteadreported
reporteditit only
only to her
reporting the
conduct to upper
upper management,
management, but
her
immediate
acknowledged could
could not
handle the
the situation.
situation. On
immediate supervisor,
supervisor, who
who she
she acknowledged
not handle
On appeal,
appeal,

Gallagher
challengesall
all of these
conclusions,contending
contendingthe
thedistrict
district court
court wrongly
Gallagher challenges
these conclusions,
construed
facts in
in the
the company’s
company’s favor,
favor, gave
gave significant
significant weight to irrelevant
construed facts
irrelevant facts,
facts, and
and
erred
in its
conclusions. We
erred in
its legal
legal analysis
analysis and
and conclusions.
We agree.
agree.
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III.
III.ANALYSIS
ANALYSIS
A. Standard
Standard of
of Review
Review
We review de novo an order
summary judgment.
judgment. White v. Baxter
order granting
granting summary
Baxter
Healthcare Corp., 533 F.3d 381,
381, 389
389 (6th
(6th Cir.
Cir. 2008). Summary
Summary judgment “should
“should be
be

rendered
the discovery
materials on
on file,
file, and
rendered ifif the pleadings,
pleadings, the
discovery and
and disclosure
disclosure materials
and any
any
affidavits
to any
any material
material fact
fact and
that the
the movant
movant
affidavitsshow
showthat
thatthere
thereisisno
no genuine
genuine issue
issue as
as to
and that

is entitled to a judgment
judgment as
asaamatter
matterofoflaw.”
law.” Fed.
R. Civ.
Civ. P.
P. 56(c).
56(c). We
Fed. R.
We must view the
evidence
in the light most
evidence in
most favorable to the
the non-moving
non-moving party
party and
and draw
draw all
allreasonable
reasonable

inferences
in its
its favor.
favor. White,
inferences in
White, 533
533 F.3d
F.3d at
at 390. Not
Notjust
justany
anyalleged
alleged factual
factual dispute
dispute
between
the parties
parties will
will defeat
otherwise properly supported
motion for summary
between the
defeat an otherwise
supported motion
summary

judgment; the
the dispute
dispute must
must present
presentaagenuine
genuineissue
issue
materialfact.
fact.Id.
Id. A
ofofmaterial
A dispute
dispute is
“genuine”
jury could
could return
return aa verdict
verdict
“genuine”only
onlyififbased
basedon
on evidence
evidence upon
upon which
which aa reasonable
reasonable jury

in favor of
of the
the non-moving party. Niemi
Niemiv.v.NHK
NHKSpring
SpringCo.,
Co.,Ltd.,
Ltd.,543
543 F.3d
F.3d 294,
294, 298
(6th Cir. 2008). A factual dispute concerns
concernsaa“material”
“material” fact
fact only
only if
if its resolution might
affect the outcome of
of the suit under
under the
the governing
governing substantive
substantivelaw.
law. Id.
Id. at
at 298-99.
As to the governing substantive law,
law, the
the district
district court correctly
correctly recognized
recognized that
sexual
harassment claims
claims under
under Ohio
Ohio Revised Code § 4112 are
are generally
generally governed by
sexual harassment
the
same standards
standardsas
assexual
sexualharassment
harassment
claimsunder
under
TitleVII,
VII,citing
citing Hampel
Hampel v.
v. Food
Food
the same
claims
Title

Ingredients Specialties, Inc., 729 N.E.2d 726, 731
731 (Ohio
(Ohio 2000); Greenwood v.
v. Delphi

Auto. Sys.,
Sys.,103
103F.
F.App’x
App’x 609,
609, 612
612 n.
n. 11 (6th Cir. 2004). See
See also
also Singfield v. Akron
Metro. Housing Auth., 389
389 F.3d
F.3d555,
555,561
561(6th
(6thCir.
Cir.2004).
2004).Accordingly,
Accordingly, like the district
district

court
court and
and the
the parties,
parties, we
we analyze
analyze Gallagher’s
Gallagher’s hostile
hostile work
work environment
environment claims
claims
collectively
collectivelyunder
under federal
federal law
lawstandards.
standards.

To establish
based on
on hostile
hostile work
establish a prima facie
facie case
case of
of sexual
sexual harassment
harassment based
environment,
environment, Gallagher
Gallaghermust
must adduce
adduce evidence
evidence demonstrating
demonstrating that
that “(1)
“(1)she
she is
is aa member
member
of
protected class
class (female);
(female); (2)
was subjected
subjected to
to harassment,
harassment, either
either through
through words
words
of aa protected
(2) she
she was

or
on sex;
sex; (3)
(3) the
the harassment
harassmenthad
hadthe
theeffect
effectof
of unreasonably
unreasonably interfering
interfering
or actions,
actions, based
based on
with
work performance
and creating
creatingan
anobjectively
objectivelyintimidating,
intimidating, hostile, or offensive
offensive
with her
her work
performance and
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work environment;
and (4)
(4) there
there exists
exists some
somebasis
basisfor
forliability
liability on
on the
the part
part of the
environment; and
the
employer.” Grace
Gracev.v.USCAR,
USCAR, 521
521 F.3d
F.3d 655, 678 (6th Cir. 2008).
2008). The district court
found
(2) through (4).
found the
the evidence
evidence wanting on
on elements
elements (2)

B. Harassment
Harassment “Based
“Based on Sex”
The
district court
by C.H. Robinson’s
Robinson’s argument
The district
court was
was persuaded
persuaded by
argument that
that most
most of the
the
complained
of offensive
offensive conduct
conduct in
in its
its Cleveland
Cleveland office
office was
was common
common and
andindiscriminate,
indiscriminate,
complained of

was
not targeted
at Gallagher,
Gallagher, would
would have
was not
targeted at
have taken
taken place
place whether
whether Gallagher
Gallagher was
was present
present

or not, and therefore
was not
not “based
“basedon”
on” Gallagher’s
Gallagher’s femaleness.
femaleness. This
therefore was
This conclusion
conclusion
reflects
find that
reflects aa mistaken perception of what is required to find
that conduct
conduct is
is “based
“based on sex”
in
in the
the legal
legal sense.
sense.

There
were instances
instances in
in the
the workplace
workplace when
There were
when Gallagher
Gallagher was
was repeatedly
repeatedly called
called aa

“bitch”
referred to
toby
byanother
anotherasasa a“heifer”
“heifer”with
with“milking
“milking
“bitch”by
byaa co-worker
co-worker in
inanger,
anger, was referred
udders,”
was taunted
taunted by
by aamale
maleco-worker
co-worker wearing
wearing nothing but
udders,” and
and was
but aa towel around
around his
his

waist when she
she was
wasthe
theonly
onlyfemale
femalein
inthe
theoffice.
office. These
incidents, in
in which
which offensive
These incidents,
conduct was
was directed
directed at
at Gallagher,
Gallagher,reflect
reflect sex-discriminatory
sex-discriminatory animus.
animus. Yet,
Yet, the
the record
suggests
thatmuch
muchof
of the
theother
otherhighly
highly offensive conduct
suggests that
conduct was
was not directed at Gallagher.

Among
offensive occurrences,
occurrences,Gallagher
Gallaghercomplained
complainedof:
of:co-workers’
co-workers’
Among the
the commonplace offensive

vulgar descriptions
and even
even friends
friends as
as “bitches,”
descriptions of
of female
female customers,
customers, associates
associates and

“whores,” “sluts,”
“sluts,” “dykes,”
“dykes,” and
and “cunts;”
“cunts;” co-workers’
co-workers’joint
jointogling
oglingand
anddiscussions
discussions of

obscene
photographs and
and pornographic
obscene photographs
pornographic magazines;
magazines; and
and co-workers’
co-workers’ explicit
explicit
conversations
about their
their own
own sexual
sexual practices
practicesand
andstrip
stripclub
clubexploits.
exploits. Gallagher could
conversations about
not
avoid exposure
to these
theseoffensive
offensive behaviors
behaviors because
becausethey
theyoccurred
occurredin
inclose
closeproximity
proximity
not avoid
exposure to

to
her work
work station,
was required
required to
to be.
be. Still,
Still, the
not
to her
station, where
where she
she was
the offensive
offensive conduct
conduct does
does not

appear
to have
have been
been motivated
motivated by
by Gallagher’s
Gallagher’s presence
presenceor
or by
by the
the fact that she is aa
appear to
woman.
woman.
The
district court
(6th
The district
court cited
cited Williams
Williamsv.
v. General
GeneralMotors
MotorsCorp.,
Corp.,187
187F.3d
F.3d 553,
553, 565
565 (6th

Cir.
Cir. 1999),
1999), for
for the
the proposition
propositionthat
thatthe
the “based
“based on
on sex”
sex” element
element makes it incumbent on
Gallagher
sheisisaawoman.”
woman.” The
Gallagher to
to show
show that
that the offensive conduct
conduct “occurred
“occurred because
because she
The

court concluded that because
muchof
of the
the offensive
offensive conduct
conduct Gallagher
Gallagher complained of
because much
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occurred
open forum where men
men and
and women
women worked
worked together,
together, itit did not occur
occurred in an open
because
sheisisaawoman
womanand
andwas
wastherefore
thereforenot
notbased
basedon
onsex.
sex.Quoting
Quoting Baldwin
Baldwin v.
v. Blue
Blue
because she
Cross/Blue
Ala., 480
F.3d 1287,
1287, 1301
1301 (11th
(11th Cir.
Cir. 2007),
2007), the
that
Cross/Blue Shield
Shield of
of Ala.,
480 F.3d
the court
court observed
observed that

“[i]t
plaintiff to
“[i]twould
wouldbe
beparadoxical
paradoxical to permit a plaintiff
to prevail
prevail on
on a claim of discrimination
based
onindiscriminate
indiscriminate conduct.”
conduct.”
based on
The
district court’s
Williams is
The district
court’s reliance
reliance on
on Williams
is misplaced. In
In Williams,
Williams,the
the court
court was
was

addressing
different question,
conduct that
that is
is not sexually
addressing aa different
question, i.e., whether harassing
harassing conduct
explicit
“based on
on sex”
sex” requirement.
requirement. The
explicit may
may nonetheless
nonetheless satisfy the “based
The court
court answered
answered
the question in the affirmative,
affirmative,as
as long
longas
as the
the non-sexual
non-sexual conduct evinces anti-female
animus.
animus. Williams,
Williams,187
187F.3d
F.3dat
at 565.
565. In
Inother
otherwords,
words,even
evennon-sexual
non-sexualharassing
harassing conduct
conduct
may be
deemed to
to be
bebased
basedon
onsex
sexififthe
theplaintiff
plaintiff is
is otherwise
otherwise able
able to
to show
show that,
that, but
but for
for
may
be deemed

the fact
fact of
she would
would not
been the
the object
object of
of the
the harassment.
harassment. Id.
Id.
the
of her
her sex,
sex, she
not have
have been
Here, in
in contrast,
most of
of the
the complained
complained of
of harassment
harassment just
just summarized—both
summarized—both
Here,
contrast, most

conduct
directed at
at Gallagher
Gallagher and
and indiscriminate
indiscriminate conduct—is
conduct—is explicitly
explicitly sexual
conduct directed
sexual and
and
patently
patently degrading
degrading of women.
women. The
The natural
natural effect
effect of
ofexposure
exposure to
to such
such offensive conduct
conduct

is embarrassment,
humiliation and
embarrassment, humiliation
and degradation,
degradation, irrespective
irrespective of
of the
theharasser’s
harasser’s
motivation—especially
motivation—especiallyand
andall
allthe
themore
moreso
so ififthe
the captive
captiverecipient
recipientofofthe
theharassment
harassment is
is

a woman.
woman. In
Inconnection
connection with
withsuch
such evidence,
evidence, itit isis hardly
hardlynecessary
necessary for Gallagher
Gallagher to
otherwise
that the
the conduct
conduct evinces
evincesanti-female
anti-femaleanimus;
animus;itit is
isobvious.
obvious. Hence,
otherwise show
show that
Hence, even
even

though
of both
were exposed
exposedto
tothe
theoffensive
offensive conduct
conduct in
in the
the Cleveland
Cleveland
though members
members of
both sexes
sexes were

office,
office, considering
considering the
the nature
nature of
of the
the patently
patently degrading
degrading and anti-female nature of the
harassment,
stands to
to reason
reasonthat
thatwomen
women would
would suffer, as a result of
harassment, itit stands
of the
the exposure,
exposure,

greater
disadvantagein
in the
the terms
termsand
andconditions
conditions of
of their employment than men. See
greater disadvantage
See
Oncale
Offshore Servs.,
Servs., Inc.,
Inc., 523
523 U.S.
U.S. 75,
75, 80
80 (1998)
(1998) (observing
(observing that
Oncale v.
v. Sundowner
Sundowner Offshore
that the
the

critical
critical issue,
issue, for
for purposes
purposes of Title
TitleVII
VIIsexual
sexualharassment,
harassment, isis whether
whether members
members of one

sex
terms or
or conditions
conditions of employment
sex are
are subject
subject to more
more disadvantageous
disadvantageous terms
employment than
than

members
theother
other
members ofofthe
sex).2
sex).2
2
2Granted,

some
women,
like Gallagher’s
co-worker
Angela
Sarris,
Granted, some
women,
like Gallagher’s
co-worker Angela
Sarris, may
be so calloused
as to not

be
more
offended
than
some men
men
by
the
explicitly sexual
be any more
some
explicitly
sexual and
and blatantly
blatantly anti-female
anti-female conduct
conduct that
that
mayoffended
be so than
calloused
asby
tothe
not
permeated
theCleveland
Clevelandoffice.
office. ItIt appears
Sarris was
was willing
willing and
permeated the
appears Sarris
and able to participate in the
the offensive
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The
district court,
on sex”
sex” element,
element, focused
focusedtoo
toonarrowly
narrowly
The district
court, in
in evaluating
evaluating the
the “based
“based on

on the motivation
motivation for
forthe
the harassers’
harassers’ offensive
offensive conduct
conduct rather
rather than on the effects of the

conduct on
on the
thevictim-recipient.
victim-recipient. This
This very
very point
point was
was recently clarified
clarified by
by the
the Eleventh

Circuit
v. C.H. Robinson
Robinson Worldwide,
Worldwide, Inc., 525 F.3d 1139
1139 (11th Cir. 2008),
Circuit in
inReeves
Reeves v.
involving
in C.H.
C.H.
involvingaa disturbingly
disturbinglysimilar
similarsexual
sexualharassment
harassment claim
claim by
by aa female
female employee
employee in
Robinson’s
the lower
lower court’s
court’s
Robinson’s Birmingham,
Birmingham,Alabama
Alabama office.
office.The
TheReeves
Reeves court
court reversed
reversed the

grant
judgment to C.H. Robinson,
grant of summary
summary judgment
Robinson, holding that “sex specific”
specific”language
language
satisfies
“based on
on sex”
sex” element
element even
even when
when the
the language
languagedoes
doesnot
nottarget
targetthe
theplaintiff.
plaintiff.
satisfies the
the “based

Id. at 1144. The
The court
courtreasoned:
reasoned:

The
languagein
in the
the CHRW
CHRW office included the
the “sex specific” words
The language
words
“bitch,”
“whore,”
and
“cunt”
that
.
.
.
may
be
more
degrading
to
women
“bitch,” “whore,” and “cunt” that . may be more degrading
than
men. The
than men.
Thesubject
subject matter
matter of
ofthe
theconversations
conversations and
and jokes
jokes that
that
allegedly
permeated
the
office
on
a
daily
basis
included
male
and
female
allegedly permeated the office on a daily basis included male and female
sexual
anatomy, masturbation,
masturbation, and
and female
female pornography,
pornography, all
all of
of which
which was
sexual anatomy,
was
discussed
in
a
manner
that
was
similarly
more
degrading
to
women
than
discussed in a manner that was similarly more degrading to women than
was used
usedindiscriminately
indiscriminately in
men. . . .. Therefore,
Therefore, even
even ifif such
such language
language was
the
office
such
that
men
and
women
were
equally
the
such that men and women were equally exposed
exposed to the
the
language,
the
language
had
a
discriminatory
effect
on
Reeves
of
language, the language had a discriminatory effect on Reeves because
because of
its
its degrading
degrading nature.
nature.
Id.
Id. This
Thisanalysis
analysisisispersuasive
persuasiveand
andequally
equallyapplicable
applicabletotothe
thefacts
facts of
ofthis
thiscase.
case. See
See also

Petrosino v. Bell Atlantic,
Atlantic, 385
385 F.3d
F.3d 210,
210, 221-23 (2d Cir.
Cir. 2004)
2004) (concluding
(concluding that
that even
even

though
though both
both male
male and
and female
female employees
employees were
were exposed
exposed to the
the same
same offensive
offensive
circumstances,
reasonable person,
person,regardless
regardlessof
ofgender,
gender,would
would consider
consider the
the sexually
sexually
circumstances, aa reasonable

offensive comments
and graffiti
graffiti more
comments and
more offensive
offensive to
to women
women than
than to
to men
men and
and therefore
therefore
discriminatory
discriminatorybased
based on
on sex).
sex).

In defense
of the
the district
district court’s ruling on
defense of
on this
this point,
point, C.H.
C.H. Robinson
Robinson points to
language
in Baldwin, 480
1302, to
to the
the effect
effect that
that an
an“equal
“equal opportunity
opportunity curser”
language in
480 F.3d at 1302,

does
not harass
basedon
onsex
sexifif members
of one
does not
harass based
members of
one sex
sex are
are not
not exposed
exposed to more
more
disadvantageous
conditionsof
of employment
employment than
thanmembers
membersof
ofthe
theother
othersex.
sex. Yet, the
disadvantageous conditions

conduct
on equal
equal terms
terms with
with the
the male
male co-workers.
co-workers. Gallagher
conduct on
Gallagher testified
testified that
that one
one of
of the
the more
more offensive
offensive and
and
images she
sheobserved
observedwas
wasdisplayed
displayedon
onSarris’s
Sarris’scomputer
computermonitor.
monitor. When Gallagher
degrading images
Gallagher objected,
objected,
Sarris and
and the
the others
others just
just laughed
laughed and
andignored
ignoredher.
her. Apart
Apart from
fromwhether
whetherAngela
AngelaSarris
Sarrisisisaareasonable
reasonable
person, we
we do
do not
not hesitate
hesitate to
to hold
hold that
that aa reasonable
reasonablejury
jury could
could conclude,
conclude, based
on the
the existing
existing record,
record, that
person,
based on
that
Gallagher experienced
harassmentin
in the
the workplace.
workplace.
Gallagher
experienced sex-based
sex-based harassment
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Baldwin
recognized that
that “sex
“sex specific”
specific” profanity
profanity is
Baldwin court
court also
also expressly
expressly recognized
is more
more degrading
degrading

to
and is
is properly
properly deemed
“based on
on sex”
sex” for
for purposes
of evaluating
evaluating
to women
women than
than men
men and
deemed “based
purposes of

the severity and pervasiveness
pervasivenessof
of the
the harassment.
harassment. In
In other
other words,
words, per
per Baldwin,
Baldwin, too, a

harasser
whoseoffensive
offensiveconduct
conductafflicts
afflictsboth
both men
men and
and women
women isis not
not an “equal
harasser whose
“equal
opportunity curser” ifif the
women than
than men.
men. Baldwin is
the conduct
conduct is more offensive to women
thus
revealed to
to be
be entirely
entirely consistent
thus revealed
consistent with
withReeves.
Reeves.
Accordingly,
and Petrosino
Petrosino and
hold
Accordingly,we
weadopt
adoptthe
theapproach
approachemployed
employedininReeves
Reeves and
and hold

that
the district
district court
court erred
in finding
finding the
evidence insufficient
insufficient to
triable
that the
erred in
the record
record evidence
to present
present aa triable

fact
on the
the “based
“based on
on sex”
sex” element
of the
fact issue
issue on
element of
the prima
prima facie
facie case.
case.

C. Severe
Severe and Pervasive
The
The district
district court
courtalso
alsodetermined
determinedthat
thatthe
theharassment
harassment was
was not
not shown
shown to
to be
be so
so

severe
andpervasive
pervasiveasastotointerfere
interferewith
withGallagher’s
Gallagher’sjob
job performance.
performance. Although the
severe and
court found
found the
the evidence
evidence sufficient
sufficient to
tocreate
create aa genuine
genuine issue of fact
fact as
as to whether the

alleged
workplace conduct
conduct was
was subjectively
subjectively severe
severe or
or pervasive
pervasive to
to her,
her, the court
alleged workplace
determined
Gallaghercould
couldnot
not show
showthat
thatitit was
was “sufficiently
“sufficiently objectively
determined Gallagher
objectively severe
severe or
pervasive”
pervasive” to
to withstand
withstand the
the motion for summary
summary judgment. The
The court
court acknowledged
acknowledged its
obligation
obligationto
toconsider
considerthe
the totality
totalityofofthe
thecircumstances,
circumstances,but
butsummarized
summarizedthese
these merely
merely as
as

entailing
of offensive eentailing “the
“thefrequent
frequentuse
use of
ofcrude
crude language,
language, the
the occasional instances
instances of
mails
pornographic material
material to
to which
which Gallagher
not intentionally
intentionally exposed,
mails and
and pornographic
Gallagher was
was not
exposed, and
and

the
few instances
instancesof
of offensive
offensive conduct
conduct directed
directed at
atGallagher.”
Gallagher.” Further,
court faulted
faulted
the few
Further, the
the court

plaintiff
interfered with
with her work
work
plaintifffor
forfailing
failingtotopresent
presentany
anyevidence
evidencethat
that the
the harassment
harassment interfered

performance.
performance. In
Inthese
these conclusions,
conclusions, the
the district
districtcourt
courthas
has made
made the
the same
same mistakes
mistakes in

evaluating
the evidence
evidenceas
aswere
weremade
madeby
bythe
thedistrict
district court
court in
in Williams v. General
evaluating the
General
Motors.
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In Williams,
as follows:
follows:
Williams, the
the court
court identified
identifiedthe
the governing
governing standard
standard as
enough to create
create an
anobjectively
objectively
Conduct that
that is
is not
not severe
severe or pervasive enough
hostile
or
abusive
work
environment—an
environment
that
a
reasonable
hostile or abusive work environment—an environment that a reasonable

person
would find
find hostile
hostile or
or abusive—is
abusive—is beyond
beyondTitle
TitleVII’s
VII’s purview.
person would
Likewise, ififthe
victim
does
not
subjectively
perceive
the
the victim does not subjectively perceive the environment
environment
to
the conduct has
has not
not actually
actually altered
altered the
the conditions
conditions of the
to be
be abusive, the
the
victim’s
employment,
and
there
is
no
Title
VII
violation.
victim’s employment, and there is no Title VII
187 F.3d at
at 566
566 (quoting
(quoting Harris
Harris v.
v. Forklift
ForkliftSystems,
Systems, Inc., 510 U.S. 17, 21-22 (1993)).
The
Williams court
meaning that
that “the
“the focus
focus of
of
The Williams
court went
wenton
onto
tocharacterize
characterize this
this standard
standard as
as meaning
the
objective/subjective inquiry
person would
would
the objective/subjective
inquiryshould
shouldremain
remainon
on(1)
(1)whether
whetheraa reasonable
reasonable person

find
objectively hostile,
(2) whether
whetherthe
theplaintiff
plaintiff subjectively
subjectively found
find the
the environment objectively
hostile, and
and (2)

the conduct
conduct ‘severe
‘severe or
or pervasive.’”
pervasive.’” Id.
Id.at
at 568.
568. Further,
Further,the
thecourt
courtemphasized
emphasized that this

evaluation
of the
thethe
evaluation of
the work
workenvironment
environment must
must take
take into
intoaccount
accountthe
thetotality
totalityof of
circumstances.
circumstances. Id.
Id. at
at 563.
563. “[E]ven
“[E]venwhere
whereindividual
individualinstances
instancesofofsexual
sexualharassment
harassment do
do
not
hostile environment, the
not on
on their own
own create
create a hostile
the accumulated effect of such
such incidents

may
result in
in aa Title
Title VII
VII violation.”
may result
violation.” Id.
Id.The
TheWilliams
Williamscourt
courtreversed
reversed the
the award
award of
summary
judgment to
to the
the employer,
employer, holding
holding the
thedistrict
district court
court erred
erred(1)
(1)by
byfailing
failing to
to view
view
summary judgment

the
workplace as
whole, (2)
(2) by
by placing
placing too
too much
much weight
weight on
on the
the fact
fact that
that Williams
Williams was
the workplace
as aawhole,
was

not physically
physically threatened,
and(3)
(3)by
by improperly
improperly insisting on evidence
evidence that
thatWilliams’s
Williams’s
threatened, and
work
work performance
performanceactually
actuallydeclined,
declined,as
asopposed
opposedto
toevidence
evidencethat
thatthe
theharassment
harassment made
made

it more difficult
difficult for
forher
her to
to do
do the
the job.
This summary of
of Williams illustrates the flaws in the district court’s analysis in

this case.
case. The
The district
districtcourt
courtemphasized
emphasized that most of the
the offensive
offensive conduct
conduct was
was not

directed
at Gallagher.
Gallagher. This
directed at
This is
is not
not an
an irrelevant
irrelevant consideration,
consideration, but the
the district court

appears
have ignored
ignoredthe
the fact
fact that,
that, due
due to
to the configuration
appears toto have
configuration of the
the Cleveland
Cleveland

workplace,
workplace, itit was
was practically
practically impossible
impossible for Gallagher
Gallagher to
to avoid
avoid her
her co-workers’
co-workers’
offensive
offensive conduct
conductwas
wasintentionally
intentionally directed
directedspecifically
specifically
offensive conduct. Whether
Whether the offensive
at
Gallagher or
had no
no means
meansof
of escaping
escapingher
herco-workers’
co-workers’
at Gallagher
or not,
not, the
the fact
fact remains
remains that
that she
she had

loud
unavoidably exposed
to
loud insulting
insultinglanguage
language and
and degrading
degrading conversations;
conversations; she
she was
was unavoidably
exposed to

it.
were not
not only
only ignored,
ignored, but
but actually
actually
it. Her
Hercomplaints
complaintsto
toco-workers
co-workersand
and her
her supervisor
supervisor were
tended
tended to
to exacerbate
exacerbate the
the harassment.
harassment.
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Further,
district court
Further, the
the district
courterroneously
erroneouslyinsisted
insistedon
onaa showing
showingthat
thatthe
the harassment
harassment

was
the Williams
was both subjectively and
and objectively
objectively severe
severe and
and pervasive;
pervasive; whereas
whereas the

standard
requiresaa showing
showing that
that the
the environment
environment is
is objectively
standard requires
objectively hostile
hostile and
and the
the
harassment
subjectivelysevere
severeand
andpervasive.
pervasive.The
The district
district court
court had
harassment subjectively
had no trouble
trouble
concluding there was a triable
was subjectively
triable issue
issue as
as to
to whether
whether the
the harassment
harassment was
severe
and pervasive.
pervasive. The
severe and
The next
next question
question thus
thus should
shouldhave
havebeen
been whether
whether aa reasonable
reasonable

person
could have
havefound
foundthe
theenvironment
environmentobjectively
objectivelyhostile.
hostile. Considering the
the totality
totality
person could

of the
the circumstances
circumstances as
as described
described in Gallagher’s
Gallagher’s deposition,
deposition, the
the conclusion
conclusion is
is
inescapable
that aa reasonable
reasonableperson
personcould
couldhave
havefound
foundthe
theCleveland
Clevelandoffice—permeated
office—permeated
inescapable that

with
and palpable
palpable anti-female
anti-female
with vulgar
vulgarlanguage,
language, demeaning
demeaning conversations
conversations and
and images,
images, and

animus—objectively
hostile. The
animus—objectively hostile.
The district
district court
court reached
reached aa contrary
contrary conclusion
conclusion by
erroneously
erroneously limiting
limitingits
itsconsideration
considerationonly
onlytotosome
someinstances
instances of
of abusive
abusive conduct,
conduct, instead
instead

of
whole.
of considering
considering the
the workplace
workplace as
as aa whole.

Moreover, the district court
court also
also erred
erred in
in requiring
requiring evidence
evidence that
that Gallagher’s
Gallagher’s
work
harassment. The court placed
work performance
performance suffered
suffered measurably
measurably as
as aa result of the harassment.
placed

inordinate weight on
on Gallagher’s
Gallagher’s testimony
testimony that
that she
she was able
able to meet
meet her daily and
and
weekly
that her
her work
work performance
average to
to above
above average.
average. In
In
weekly quotas
quotas and
and that
performance was
was rated
rated average
finding
findingthat
thatGallagher
Gallagherfailed
failedtotopresent
presentany
anyevidence
evidencethat
thatthe
theharassment
harassment unreasonably
unreasonably

interfered
interfered with her
her work,
work, the
the court
court ignored
ignored her
her testimony
testimony that, from day
day one in the
the
Cleveland
was “horrified”
“horrified” by
Cleveland office, she
she was
bythe
theloudness,
loudness, constant
constant swearing
swearing and vulgar

language,
and that she
Gallagher’s
language, and
she “left
“left there
there every
every day
daycrying.”
crying.”Considering
Considering
Gallagher’s
description
reaction can
can hardly
hardly
description of
of the
the offensive
offensiveconduct
conductto
towhich
whichshe
shewas
was exposed,
exposed, her
her reaction

be dismissed
dismissed as
as implausible,
implausible, unreasonable,
unreasonable,exaggerated
exaggeratedororhypersensitive.
hypersensitive.Nor
Nor is
is it
improbable
rendered her
her work
work more
improbable that
that the
the hostility
hostilityand
andantagonism
antagonism she
she experienced
experienced rendered
more

difficult.
difficult.InInWilliams,
Williams,the
thecourt
courtmade
madeititclear
clearthat
thataa plaintiff
plaintiffneed
neednot
notprove
prove aa tangible
decline in her work
work productivity;
productivity; only
madeitit more
moredifficult
difficult to do
only“that
“thatthe
theharassment
harassment made

the job.”
job.” 187 F.3d at 567 (quoting Davis
the
Davis v.
v. Monsanto
Monsanto Chem.
Chem. Co., 858 F.2d 345, 349
(6th
reasonablejury
jurycould
could certainly
certainly find that
(6th Cir.
Cir. 1988)).
1988)). Based
Based on
on the
the instant
instant record,
record, a reasonable
that

the complained of harassment
harassmentmade
madeititmore
moredifficult
difficult for Gallagher to do her job.
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We therefore
conclude that
that the
the district
district court erred
therefore conclude
erred in its
its determination
determination that
that
Gallagher presented
insufficient evidence
presented insufficient
evidence that
that she
she was
was subjected
subjected to
to such
such severe
severe and
and
pervasive
asto
tounreasonably
unreasonablyinterfere
interfere with
with her
her work
work performance
pervasive harassment
harassment as
performanceand
and create
create

a hostile work environment.

D. Employer
Employer Liability
Liability
Finally,
held liable
liable for
Finally, the
the district
district court
court concluded
concluded C.H.
C.H. Robinson could not be held
the
workplace harassment
becauseGallagher
Gallagher did
did not
not make
make reasonable
reasonable efforts
efforts to
to report
report
the workplace
harassment because

it to
for corrective action. The
to management
management for
Thestandards
standards governing this element
element of the
prima facie case
arewell-summarized
well-summarizedin
inPetrosino
Petrosinov.
v.Bell
Bell Atlantic
Atlantic as
as follows:
follows:
case are

The Supreme
thatthat
employers
are not
The
Supreme Court
Court has
hasruled
ruled
employers
are not
automatically liable for
automatically
forsexual
sexualharassment
harassmentperpetrated
perpetrated bybytheir
their
employees.
See
Burlington
Indus.,
Inc.
v.
Ellerth,
524
U.S.
742,
118
S.Ct.
employees. See Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 118 S.Ct.
2257, 141
141 L.Ed.2d
L.Ed.2d 633
633 (1998);
(1998); Faragher
U.S.
2257,
Faragherv.
v. City
Cityof
of Boca
Boca Raton,
Raton, 524
524 U.S.
775,
118
S.Ct.
2275,
141
L.Ed.2d
662
(1998).
Where
an
employee
is
775, 118 S.Ct. 2275, 141 L.Ed.2d 662 (1998). Where an employee is the
the
including harassment
harassmentininthe
the form
form of aa
victim of
ofsexual
sexual harassment,
harassment, including
hostile work
work environment,
non-supervisory co-workers,
co-workers, an
employer’s
hostile
environment, by
by non-supervisory
an employer’s
liability depends
plaintiff showing
vicarious liability
depends on the plaintiff
showing that
that the
the employer
employer
knew
(or
reasonably
should
have
known)
about
the
harassment
but failed
failed
knew (or reasonably should have known) about the harassment but
to take
take appropriate
appropriate remedial
remedial action.
Faragher v.
v. City
City of
Boca Raton,
Raton,
to
action. See
See Faragher
of Boca
524 U.S. at 789; accord Whidbee
Whidbee v.
v. Garzarelli
Garzarelli Food
Specialties,
Food Specialties, Inc.,
223 F.3d 62, 72 (2d Cir.2000).
Cir.2000). Where
Where the
the harassment
harassment is attributed to a
supervisor
with
immediate
or
successively
higher authority over the
supervisor with immediate
successively higher
the
employee, aa court
court looks first
employee,
first totowhether
whetherthe
thesupervisor's
supervisor's behavior
behavior
“culminate[d] in
“culminate[d]
inaatangible
tangibleemployment
employment action”
action”against
against the
the employee,
employee,
Burlington Indus.,
S.Ct. 2257;
2257; ifif it
Burlington
Indus., Inc. v. Ellerth,
Ellerth, 524
524 U.S.
U.S. at 765, 118 S.Ct.
did, “the employer will,
will, ipso
facto,
be
vicariously
liable,”
Mack
v. Otis
ipso
liable,”
Elevator Co., 326 F.3d [116] at 124 [(2d Cir.
Cir. 2003)].
2003)]. In
Inthe
theabsence
absence of
such
tangible
action,
an
employer
will
still
be
liable
for
a
hostile
work
such tangible action, an employer will still be
environment
created
by
its
supervisors
unless
it
successfully
establishes
environment created by its supervisors unless it successfully establishes
as an
anaffirmative
affirmative defense
that (a)
(a) it
it “exercised
to prevent
prevent
as
defense that
“exercised reasonable
reasonable care
care to
and correct
correct promptly any sexually harassing
behavior,” and
and (b)
(b) “the
and
harassing behavior,”
failed to
plaintiff employee
employee unreasonably
unreasonably failed
to take
takeadvantage
advantage of
ofany
any
preventive or corrective opportunities
opportunities provided
provided by the employer
employer or to
preventive
otherwise.” Burlington Indus.,
avoid harm
harm otherwise.”
Indus., Inc. v. Ellerth, 524
524 U.S.
U.S. at
2257; accord
accord Faragher v. City
765, 118 S.Ct. 2257;
City of
of Boca
Boca Raton,
Raton, 524 U.S.
2275; Mack v. Otis Elevator Co.,
at 807, 118 S.Ct. 2275;
Co., 326
326 F.3d
F.3d at
at 125.
125.
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385
F.3d at
at 225.
225. See
also Jackson
Jackson v.
v. Quanex
QuanexCorp.,
Corp., 191
191 F.3d
F.3d 647,
647, 659
659 (6th
(6th Cir.
Cir. 1999)
1999)
385 F.3d
See also
(same).
(same).

Evaluating
C.H. Robinson’s
Robinson’s liability
liability for
Evaluating C.H.
for the
the offensive
offensive environment
environment in the
the
Cleveland
fundamentally on
on whether
whether Gallagher’s
Gallagher’s hostile
hostile work
Cleveland office thus
thus depends
depends fundamentally
environment
environment claims are
are based
based on
on co-worker
co-workerharassment
harassment or
or supervisor
supervisorharassment.
harassment.
Gallagher insists the
the answer
answerisis“both,”
“both,” and
and the
the record
recordsupports
supportsher
herposition.
position. Although
Although

it was
Warren Liehr,
Liehr, David Derryberry
was Gallagher’s co-workers (Bryan Starosto,
Starosto, Warren
Derryberry and
and
Brandon
of some
of the
the most
most offensive
offensive conduct,
conduct, her
Brandon Rodgers)
Rodgers) who
who were
were the
the perpetrators
perpetrators of
some of
her
deposition
depositiontestimony
testimonydemonstrates
demonstratesthat
thather
her supervisor,
supervisor,branch
branchmanager
manager Greg
Greg Quast,
Quast, was
was

present
during and witnessed
witnessed much
much of
of the
the conduct,
conduct, participated
participated in some
some of
of it, received
present during
received

reports
and through
through his
his inaction
inaction during
reports from Gallagher
Gallagher of
of incidents
incidents he
he did not
not witness,
witness, and

the four-month period, ostensibly condoned
condoned itit all.
all. In
Inother
other words,
words, both
both co-workers
co-workers and
and

supervisor
were clearly
clearly complicit in
supervisor were
in creating
creating and
and maintaining
maintaining the
thehostile
hostilework
work
environment.
of employer
employerliability
liability
environment. This is significant. Yet,
Yet, the
the district
district court’s analysis
analysis of

appears
to have
have been
beenbased
basedon
onthe
theimplicit
implicit assumption
that the
the case
case involved
involved only
appears to
assumption that
supervisor
supervisor harassment.
harassment.
If
were strictly
strictly about
supervisor harassment,
harassment, the
thedistrict
district court’s
court’s analysis
analysis
If this
this case
case were
about supervisor

would arguably
be correct.
correct. Applying
in Petrosino,
Petrosino, itit is
arguably be
Applying the
the law
lawsummarized
summarized above
above in
apparent
that Quast’s
Quast’s participation
participation in the harassment
did not
not ripen
ripen into any tangible
apparent that
harassment did
employment
Gallagher, such
such as
asfiring
firing or
or demotion.
demotion. Hence,
C.H. Robinson
Robinson
employment action
action against
against Gallagher,
Hence, C.H.

is entitled to assert
its affirmative defense,
consisting of
of the
the dual
dual showing
showing (1)
(1) that
that it
assert its
defense, consisting

exercised
reasonablecare
caretoto prevent
prevent and
and correct
correct harassing
harassing behavior
behavior and
and (2)
(2) that
exercised reasonable
that
Gallagher
unreasonably failed
failed to take
advantage of
of available
available opportunities
opportunities to avoid
Gallagher unreasonably
take advantage
harm.
harm. Generally,
Generally,an
an employer
employersatisfies
satisfies the
the first
firstpart
part of
of this
this two-part
two-partstandard
standard when
when itit has
has

promulgated and
and enforced
enforced aa sexual
sexual harassment
harassmentpolicy.
policy. Thornton v. Federal
Federal Express
Express

Corp., 530 F.3d 451,
451, 456
456(6th
(6thCir.
Cir. 2008).
2008). “[A]n
“[A]n effective
effectiveharassment
harassment policy
policy should
should at
least: (1) require supervisors to report incidents of
(2) permit both
of sexual
sexual harassment;
harassment; (2)
informal
(3) provide
provide aa mechanism
mechanism for
for
informaland
and formal
formalcomplaints
complaintsofofharassment
harassment to
to be
be made;
made; (3)
bypassing
harassingsupervisor
supervisorwhen
whenmaking
makingaacomplaint;
complaint;and
and(4)
(4)provide
providefor
for training
training
bypassing aa harassing
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regarding
the policy.”
policy.” Id.
regarding the
Id.(quoting
(quotingClark
Clarkv.v.United
UnitedParcel
ParcelService,
Service,Inc.,
Inc.,400
400F.3d
F.3d at
at 341,
341,

349-50 (6th Cir. 2005)).

Gallagher
does not
not challenge
challenge the
the facial adequacy
of C.H. Robinson’s
Gallagher does
adequacy of
Robinson’s sexual
sexual
harassment
policy, but
reasonably tried
tried to
to take
take advantage
advantageof
ofitit by
by reporting
reporting
harassment policy,
but maintains
maintains she
she reasonably

her complaints to her office
office manager,
Quast. She
the lack
lack of
of resulting
manager, Greg Quast.
She contends
contends the
corrective
theineffectiveness
ineffectivenessof
ofthe
thepolicy.
policy. The
district court
corrective action
action demonstrates
demonstrates the
The district
court gave
gave
short
shrift to
and opportunities
opportunities available
short shrift
to this
this argument,
argument, noting
noting that
that of
of the
the many
many means
means and
to
Gallagher, she
employed only
only one.
one. Limiting
to Gallagher,
she employed
Limitingher
herreports
reportsofofharassment
harassment to
to Quast
Quast alone
alone

was
the district
district court found,
clear to
was clearly unreasonable,
unreasonable, the
found, because
because itit had
had become
become clear

Gallagher
in her first weeks
Gallagher in
weeks on the
the job
job that
that Quast
Quast was part of the
the problem,
problem, not the
the
solution.

Indeed,
Indeed, the
the policy
policy expressly
expressly provides
provides alternative
alternative avenues
avenues for
forreporting
reporting
harassment
where an
anemployee’s
employee’ssupervisor
supervisor is
is involved
involved in
in the
harassment. Yet,
Yet, despite
harassment where
the harassment.
despite

her knowledge of the
the alternatives, Gallagher did not
not report
report her
her concerns
concerns to any other
person
in management.
management. As the
district court
person in
the district
court put
put it,
it,“she
“shechose,
chose, instead,
instead, to deal with the
the

problem
higher-paying job
job with her
problem by leaving the company
company for another,
another, higher-paying
her previous
previous
employer.” Opinion at p. 14,
14, JA 34;
34; Gallagher,
Gallagher, 2008
2008 WL
WL 471693
471693 at
at*7.
*7. Gallagher’s
Gallagher’s
decision to leave her employment with
with C.H.
C.H.Robinson
Robinsonappears
appears clearly
clearly to
to have
have been
been
reasonable.
reasonable. However,
However,her
her failure
failuretototake
takereasonable
reasonablesteps
steps to
to ensure
ensure her
her employer was
was
actually
had aa chance
chanceto
tocorrect
correct itit before
before she
she left
left undercuts
undercuts
actually aware
aware of
ofthe
the harassment
harassment and
and had

her present
present effort
effort to impose
impose liability
liability on
onC.H.
C.H.Robinson
Robinsonbased
based on
on Quast’s
Quast’s supervisory
complicity
Thornton, 530
530F.3d
F.3datat457-58
457-58(employer’s
(employer’saffirmative
affirmative
complicityininthe
theharassment.
harassment. See
See Thornton,
defense
deemedestablished
establishedon
onshowing
showingof
ofeffective
effective harassment
harassmentpolicy
policy and
and showing
showing of
of
defense deemed
employee’s
failure to
advantage of
of policy);
policy); Deters
Co.,
employee’s unreasonable
unreasonable failure
to take
take advantage
Deters v.
v. Rock-Tenn
Rock-Tenn Co.,

245 F. App’x
App’x 516,
516, 526-27
526-27 (6th
(6th Cir.
Cir. 2007)
2007) (same).
(same).

Gallagher
contends she
she refrained
refrained from
from using one
Gallagher contends
one of the
the alternative
alternative reporting
mechanisms,
the 1-800
1-800 anonymous
anonymous tip
tip reporting
reporting number,
number, for
for fear
mechanisms, the
fear of
of repercussions.
repercussions. She
She

had
heard that
that other
other employees
employeeswho
whoused
usedititto
toregister
registercomplaints
complaintshad
hadbeen
beenfired.
fired. Yet,
Yet,
had heard

the
record is
is devoid
of this hearsay.
the record
devoid of substantiation
substantiation of
hearsay. Gallagher
Gallagherhas
has not
notadduced
adduced
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evidence
that she
shewas
wasunder
underaa“credible
“crediblethreat
threatof
ofretaliation.”
retaliation.” See
evidence that
See Thornton, 530 F.3d
at
457 (quoting
(quoting Walton
& Johnson
Inc., 347
347 F.3d
F.3d 1272,
1272, 1290-91
1290-91 (11th
(11th
at 457
Walton v.
v. Johnson
Johnson &
Johnson Servs.,
Servs., Inc.,

Cir. 2003)).
2003)). And
And“an
“anemployee’s
employee’ssubjective
subjectivefears
fearsofofconfrontation,
confrontation,unpleasantness
unpleasantness or
retaliation
Ellerth to
retaliation do
do not
not alleviate
alleviate the
the employee’s
employee’s duty
duty under
under Ellerth
to alert
alert the
the employer
employer to
to the
the

allegedly
hostile environment.”
environment.” Id. (quoting
Williams v. Missouri
allegedly hostile
(quoting Williams
Missouri Dep’t of Mental
Mental
Health, 407 F.3d 972, 977
977 (8th
(8th Cir. 2005)).
For
these reasons,
reasons,Gallagher’s
Gallagher’sclaims
claims would
would be
be vulnerable
vulnerable to
to summary
summary judgment
judgment
For these

ifif they
strictly on
by Quast.
Quast. However,
However, her
they were
were based
based strictly
on supervisor
supervisor harassment
harassment by
her claims
claims are
are

undisputedly
basedon
onco-worker
co-workerharassment.
harassment.An
Anemployer
employerisisvicariously
vicariously liable
liable for
for
undisputedly also
also based

co-worker
harassmentofofwhich
whichitit knew
knew or
or should
should have
haveknown
knownifif itit failed to
co-worker harassment
to take
take

appropriate
manifests
indifference
or
appropriate remedial
remedial action,
action, i.e.,
i.e.,if its
if response
its response
manifests
indifference
or
unreasonableness.
Hawkins v.
Anheuser-Busch, Inc.,
Inc., 517
517 F.3d
F.3d 321,
321, 338
338 (6th
(6th Cir.
Cir. 2008);
2008);
unreasonableness. Hawkins
v. Anheuser-Busch,

McCombs
v. Meijer,
Meijer, Inc., 395 F.3d
346, 353
353 (6th
(6th Cir. 2005).
McCombs v.
F.3d 346,
2005). To
Toestablish
establish that
that the
the
employer
known” of
the plaintiff
plaintiff need
employer “knew
“knew or
or should
should have
have known”
ofthe
the co-worker
co-workerharassment,
harassment, the
need

not
have reported
reported itit to aa supervisor.
supervisor. Jackson
not necessarily
necessarily have
Jackson v.
v. Quanex
Quanex Corp., 191
191 F.3d
F.3d at
at

663. Where
be imputed
imputed to
to the
theemployer.
employer. Id.
Whereharassment
harassment is pervasive, knowledge may be
Here,
it is
conduct to
to
Here, it
is undisputed
undisputed that
that Gallagher
Gallagher reported
reported much
much of
of the
the harassing
harassing conduct

her supervisor
supervisor Quast.
Quast. Further,
Further, according
according to
to Gallagher’s
Gallagher’s deposition
deposition testimony,
testimony, Quast
Quast

witnessed
much of
of the harassing
conduct and
and participated
participatedinin some.
some. The
witnessed much
harassing conduct
The facts
facts
substantiate
finding the
Quast knew
knew or
or should
should have
have known
known of
of the
the offensive
offensive conduct
conduct and
substantiate aa finding
the Quast
and

of Gallagher’s
Gallagher’s objection
objection to it. Yet,
Yet,ininthe
theabsence
absence of
ofevidence
evidence that
that this
this knowledge
knowledge
extended
higher up
up in the
extended higher
the chain
chain of
ofmanagement,
management, the
the question
question is
is whether
whether Quast’s
Quast’s

knowledge
is properly
properly imputed
imputed to
to C.H. Robinson.
knowledge is
Robinson. As
Asexplained
explainedabove,
above, Quast’s
Quast’s
knowledge
aloneisis insufficient
insufficient to
to warrant
warrant imposing
imposing liability
liability on C.H.
knowledge alone
C.H. Robinson
Robinson for
supervisor harassment,
harassment,but
butliability
liability for
is different.
different.
for co-worker
co-worker harassment
harassment is
An
notice of
reported to
to any
any supervisor
supervisor
An employer
employerisisdeemed
deemed to
to have
have notice
of harassment
harassment reported

or department
head who
who has
is reasonably
believed by
by aa
department head
has been
been authorized—or
authorized—or is
reasonably believed
complaining
authorized—to receive
respond to
to or
or forward
forward
complaining employee
employee to
to have
have been
been authorized—to
receive and
and respond
such
complaints to
to management.
management. Bombaci
Bombaci v.
v. Journal
Journal Community
Community Pub.
Pub. Group.
Group. Inc.,
Inc., 482
such complaints
482
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F.3d
979, 984
984 (7th
(7th Cir.
Cir. 2007).
2007). Under
policy, Quast,
F.3d 979,
Under C.H.
C.H. Robinson’s
Robinson’ssexual
sexual harassment
harassment policy,
Quast,
as
branch manager
managerand
andGallagher’s
Gallagher’s immediate
immediate supervisor,
supervisor, was
expressly so
so authorized.
authorized.
as branch
was expressly

Hence,
C.H. Robinson
Robinson has
not disputed
disputed the
theclaim
claimthat
thatQuast’s
Quast’sknowledge
knowledge of
of Gallagher’s
Gallagher’s
Hence, C.H.
has not

complaints is properly imputed to it.

Rather,
C.H. Robinson
that Gallagher’s
Rather, C.H.
Robinson argues
argues that
Gallagher’s complaints
complaints to Quast
Quast were
were
insufficient
Gallagher did
did not
not
insufficienttotocommunicate
communicatenotice
noticeofofsexual
sexualharassment.
harassment. ItIt is
is true
true that
that Gallagher

report
all of her
report all of
of her
her concerns
concerns to
to Quast
Quast and
and did
did not
not necessarily
necessarily characterize
characterize all
her
complaints
as sexual
sexual harassment
harassmentcomplaints.
complaints. Still,
Still, when the conduct Gallagher
complaints as
Gallagher did
report
is considered
considered alongside
alongside the
the pervasive
pervasive conduct
conduct Quast
Quast himself
himself witnessed,
report to
to Quast
Quast is
witnessed,
itit can
to what
what Quast,
and therefore
therefore
can hardly
hardly be
be denied
denied that
that there
there is
is aa genuine
genuine fact
fact issue
issue as
as to
Quast, and

C.H. Robinson, knew or should have
have known.
known. See
517 F.3d
F.3d at
at 339
339 (finding
(finding
See Hawkins, 517

question
of fact regarding
employee’s failure to
question of
regarding employer’s notice notwithstanding
notwithstanding employee’s
specifically
191 F.3d
F.3d at
at 663
663 (recognizing
(recognizing that
that knowledge
knowledge
specificallyreport
reportharassment);
harassment); Jackson,
Jackson, 191
of
may be
beimputed
imputed to
to employer
employer despite
despite lack
lack of
of report).
of pervasive
pervasive harassment
harassment may

C.H. Robinson
maintains that
that even
evenifif itit knew or should
known of the
Robinson maintains
should have
have known
the
harassment,
Quast’s response
response to
to Gallagher’s
Gallagher’s expressed
expressed concerns
concerns was
wasreasonable.
reasonable. In
In this
this
harassment, Quast’s

regard,
Gallagher’s and
and Quast’s
versions about
about what
what transpired
transpired in
in the
regard, Gallagher’s
Quast’s disparate
disparate versions
the
workplace
questions of
of fact that preclude summary judgment. Because
workplace present
present classic questions
Because

a reasonable
reasonablejury
jury could
could find
find that C.H. Robinson knew or should have
have known of the
the
sexual
harassmentGallagher
Gallagher experienced
experienced and
andyet
yetresponded
respondedwith
withmanifest
manifestindifference
indifference
sexual harassment

or unreasonably,
unreasonably, the
thedistrict
district court’s
court’s conclusion
conclusion that
that the
thepremises
premisesfor
foremployer
employerliability
liability
are
are lacking is
is erroneous.
erroneous.

We thus
that the
the district court’s
thus conclude
conclude that
court’s analysis
analysis of the
the prima
prima facie
facie case
case
elements
of Gallagher’s
Gallagher’s hostile
hostile work
work environment
For
elements of
environmentclaims
claimsis
is flawed
flawedin
inthree
three respects.
respects. For
the
reasonsgiven
given above,
above,the
theaward
awardof
ofsummary
summaryjudgment
judgment to
toC.H.
C.H. Robinson
Robinson on
on the
the Title
Title
the reasons

VII
VII(Count
(Count I)I)and
and Ohio
Ohio statutory
statutory (Count
(Count III)
III)hostile
hostilework
workenvironment
environmentclaims
claims must
must be
be
set
set aside.
aside.
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E. Common
Common Law
Law Claim
Claimfor
forSexual
Sexual Harassment
Harassment
Count IV
IV of
forth aa claim for failing
of the
the complaint
complaint sets
sets forth
failing to
to provide
provide aa safe
safe work
environment free
under Kerans
Kerans v.
v.Porter
Porter Paint
Paint Co.,
Co., 575
575 N.E.2d
N.E.2d
environment
free from
fromsexual
sexual harassment
harassment under

428 (Ohio 1991). The
The district
districtcourt
courtawarded
awarded summary
summary judgment to C.H. Robinson for
the same
same reasons
reasonsititawarded
awardedjudgment
judgmenton
onthe
theother
otherhostile
hostilework
work environment
environment claims.
claims.
the
The parties
parties dispute
dispute the
the specific
specific contours
contours of
of the
the common
common law
law claim
claim as
defined by
by
The
as defined

the Ohio
Ohio case
law. See
McCombs, 395
395 F.3d
F.3d at
at354
354(recognizing
(recognizing that
that Ohio
Ohio common
common law
law
the
case law.
See McCombs,

sexual harassment
harassmentclaim
claimrequires
requiresan
anadditional
additionalshowing
showingof
of aa “past
“past history of
sexual
of sexual
sexual
harassmentabout
aboutwhich
which the
theemployer
employer knew
knew or
or should
should have
haveknown,”
known,” but observing that
harassment
that

have failed
failed to
to reach
reachaaprecise
precisedefinition
definitionofof“past
“pasthistory”).
history”). Both
Ohio courts
courts have
Both parties
parties
acknowledge, however,
of the
the claim
claim are
identical to
acknowledge,
however, that
that in
in the
the main,
main, the
the elements
elements of
are identical
to those
those

of a Title
Title VII
district court’s
VIIhostile
hostilework
workenvironment
environmentclaim.
claim.We
Wetherefore
thereforereverse
reverse the district
summary judgment
judgment ruling
outstanding questions
questions of
of
summary
rulingon
onthis
thisclaim
claimas
as well,
well,because
because of
of the
the outstanding

any opinion on the
fact identified above,
above, without
without otherwise
otherwise expressing
expressing any
the contours
contours or
validity of
validity
of Gallagher’s
Gallagher’s common
common law claim.

IV. CONCLUSION
IV.
CONCLUSION
Based on
on the
the foregoing
foregoing analysis,
analysis,we
weREVERSE
REVERSE the
the district
district court’s award of
Based
summary judgment
judgment and
andREMAND
REMAND the
the district
district court
court for
for further
further proceedings
summary
the matter
matter to
to the
proceedings

on all three hostile work environment claims.

