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The Investor Protection Act
of 2009
of 2009
The Investor Protection Act

1 the
On July 10, 2009, the Treasury released
released draft
draft legislation,
legislation,1
theInvestor
Investor Protection
Protection Act
Act of
of 2009
2009 (the “Proposed
IPA”),
Commission to
to protect
protect investors.
investors. The
IPA”), intended
intended to
to provide
providenew
new tools
tools to
to the
the Securities
Securities and Exchange
Exchange Commission
proposed legislation would implement
protection recommendations contained in the
implement some
some of the broad consumer protection
Obama
Administration’s White
Obama Administration’s
White Paper
Paper on regulatory reform (the “White
“White Paper”).2
Paper”).2 The
The draft
draft legislation,
legislation, which
which has
has
not yet been introduced
introduced in
would amend various federal securities laws to,
to, among
among other
other things,
in Congress,
Congress, would
establish consistent standards for those who provide investment
investment advice about securities, enhance
enhance whistleblower
whistleblower
incentives, expand the
the scope
scopeof
ofenforcement
enforcementaction
actionfor
foraiding
aiding and
andabetting
abetting violations
violations and
and other
other violations
violations of the
securities laws, improve
improve the timing
timing and
Investor Advisory
and quality
qualityof
ofdisclosure
disclosure and
and make
make permanent
permanent the
the SEC’s
SEC’s Investor
Committee. Many
implementing regulations, so the
the full
full
Many legislative
legislative provisions
provisions will
willrequire
requirethe
theSEC
SEC to promulgate implementing
impact of this
this proposed legislation will
willnot
notbe
be felt
felt for
forsome
some time,
time, even
even after its enactment.

Harmonizing
HarmonizingConduct
Conduct Requirements;
Requirements; Limitations
Limitationson
onCertain
CertainSales
SalesPractices,
Practices, Compensation
Schemes
andOther
OtherArrangements,
Arrangements,and
andMandatory
MandatoryPre-Dispute
Pre-DisputeArbitration
Arbitration
Schemes and
Broker-dealers and investment
investment advisers
advisersare
arecurrently
currently subject
subjectto
todifferent
different regulatory
regulatory standards.
standards. The Investment
Advisers Act of
of 1940
1940 (the
(the “Advisers
“Advisers Act”)
Act”) subjects
subjectsinvestment
investment advisers
advisersto
tocommon
commonlaw
lawfiduciary
fiduciary and
and anti-fraud
anti-fraud
obligations,
obligations, subject to certain
certain exceptions. Broker-dealers,
Broker-dealers,which
whichare
areregulated
regulatedby
by the
the Securities
Securities Act
Act of
of 1934 (the
“Exchange Act”),
Act”), are subject to the general anti-fraud
anti-fraud provisions
provisionsofofthe
theExchange
ExchangeAct,
Act,as
as well
well as
as the standards
imposed by
by the
the Financial
Financial Industry
Industry Regulatory
Regulatory Authority
Authority (“FINRA”)
(“FINRA”) and
and other
other self-regulatory
self-regulatory organizations
(“SROs”), with respect to,
to, among
among other
other things,
things, “suitability”
“suitability” of
of an
an investment
investment for
for clients,
clients, but
but are
are not
not held
held to
to be
be
“fiduciaries”
“fiduciaries” in
inrespect
respect of their
their clients.
clients. The
The Administration
Administrationbelieves
believesthat
thatinvestors
investors do
do not
not distinguish
distinguishbetween
between the
recommendations of broker-dealers
differing legal standards “are no longer
broker-dealers and
and investment
investment advisers
advisers and these differing
meaningful.”3
differing standards
meaningful.”3 The
The Administration
Administrationseeks
seeks to
to harmonize
harmonize these
these differing
standards of conduct. The
The Proposed
Proposed IPA
would
SEC to
to issue
issuerules
rulesthat
that require
require brokerbrokerwould amend
amend both
both the
the Advisers
Advisers Act
Act and
and the
the Exchange Act to authorize the SEC
dealers and
and investment
investment advisers
advisers to
to be
beheld
heldto
to aafiduciary
fiduciary standard
standard “to
“to act solely
solely in
in the interest of the customer or
client without
without regard
regard to
to the
the financial
financial or
or other
other interest
interest of
of the
the broker,
broker, dealer
dealer or investment adviser providing the
advice,” when providing
providing investment
investment advice
advice to
to retail
retailcustomers
customers or
or clients
clients (or
(orsuch
such other
other customers
customers or
or clients
clients as
as the
SEC
may determine).
determine).
SEC may
The Proposed
Proposed IPA
IPA would
would also
also require
require the SEC
SECto
toissue
issuerules
rulesto
tofacilitate
facilitate the
the delivery
delivery of
of “simple
“simple and clear”
disclosures
regarding the
theinvestor’s
investor’srelationship
relationshipwith
with these
theseinvestment
investmentprofessionals.
professionals.In
In addition,
addition, it
it would
disclosures regarding
require
to “examine,
“examine, and
and where
whereappropriate,”
appropriate,” promulgate
promulgate rules prohibiting
prohibiting sales
require the SEC
SEC to
sales practices, conflicts of
11http://www.treas.gov/press/releases/tg205.htm
http://www.treas.gov/press/releases/tg205.htm
2
2http://www.financialstability.gov/docs/regs/FinalReport_web.pdf.
http://www.financialstability.gov/docs/regs/FinalReport_web.pdf. See
Seealso,
also,our
ourAlert,
Alert,“Newton’s
“Newton’sThird
ThirdLaw
Lawand
and the
the White
White Paper,”
Paper,”
http://www.mofo.com/news/updates/files/090618WhitePaper.pdf
(June 18,
18, 2009).
http://www.mofo.com/news/updates/files/090618WhitePaper.pdf(June
3 See
3
Seethe
the
discussion
in the
Sheet
announcing
thelegislation,
draft legislation,
discussion
in the
FactFact
Sheet
announcing
the draft
supra, note 1.

supra, note 1.
1
1
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interest
for financial
financial intermediaries,
interest and
and compensation
compensation schemes
schemes for
intermediaries,such
such as
as broker-dealers and investment
investment advisers
advisers
that the SEC
“deemscontrary
contrarytotothe
thepublic
publicinterest
interestand
andthe
theinterest
interestofofinvestors.”
investors.”The
Thepotential
potentialprohibition
prohibition of
SEC “deems
compensation schemes
is unusual
unusual as
asitit is
is not
not mentioned
mentioned in
schemes is
in the
the White
WhitePaper
Paper and
and is
is directed
directed solely
solely at
at these
these
investment professionals. Further,
ondisclosure,
disclosure,not
notprohibition,
prohibition, of aa particular
particular
Further, the
the SEC
SEC typically focuses
focuses on
practice. One
Investment Company Act
One particular
particularsales
sales practice is targeted. The
The Proposed
Proposed IPA would amend the Investment
of 1940 (the
(the “Investment
“Investment Company Act”)
Act”) to
to promulgate
promulgate rules
rules that
that would mandate that
to authorize
authorize the SEC
SEC to
certain
certain documents
documents or
or information
informationbe
beprovided
providedtotopurchasers
purchasersbefore
beforeaasale
saleof
ofsecurities
securitiesissued
issued by
by a registered
investment
company,
such
as
a
mutual
fund.
This
is
not
current
market
practice
and
could
be
investment
as a mutual fund. This is not current market practice and could be opposed
opposed by the
mutual fund industry.

Another area of
of concern
concernisisthe
themandatory
mandatorypre-dispute
pre-disputearbitration
arbitration provision that
in nearly all
all retail
retail
that appears
appears in
4 The
investor
been extensively
extensivelyand
andgenerally
generallyfruitlessly
fruitlessly attacked
attacked in
in the courts.
courts.4
investor account agreements, which has been
Proposed
IPA would
would authorize the SEC
SECto
toprohibit
prohibit or restrict
agreements relating
relating to
to disputes
disputes with
with
Proposed IPA
restrict use
use of such agreements
broker-dealers, municipal
municipalsecurities
securities dealers
dealers and investment
investment advisers
advisers arising
arising under
under the
the federal
federal securities laws or
SRO
rulesififitit finds
finds that
that such
suchprohibition
prohibition or
or limitation
limitation is
SRO rules
is “in
“in the
the public
public interest
interest and for the protection of
investors.”

Whistleblower
Whistleblower Incentives
Incentives and Protections
The Proposed
Proposed IPA
IPA would
would allow
allow the
the SEC
SECtotocompensate
compensatewhistleblowers
whistleblowerswho
whovoluntarily
voluntarilyprovide
provide “original
“original
information”
information”ininconnection
connectionwith
withsuccessful
successfulenforcement
enforcementactions
actionsresulting
resultingininmonetary
monetarysanctions
sanctionsexceeding
exceeding $1
million
millionwith
withup
uptoto30%
30%ofofthe
themonetary
monetarysanctions
sanctionsimposed.
imposed.The
Thelegislation
legislationwould
wouldalso
alsocreate
createaanew
new SEC
SEC Investor
Protection
Protection Fund
Fund funded
fundedby
by monies
monies collected
collected in
inSEC
SEC enforcement
enforcement actions other
other than,
than, in
inmost
mostcases,
cases, disgorgement
actions under Section 308
308 of the Sarbanes-Oxley
Sarbanes-OxleyAct
Actofof2002.
2002. The
The legislation
legislation would also
also provide
provide for
whistleblower confidentiality
confidentiality protection
protection and
and prohibitions
prohibitionson
onretaliation.
retaliation.Under
Underthe
theproposed
proposedlegislation,
legislation,the
theSEC
SEC
would have sole
solediscretion
discretion to
to make
makewhistleblower
whistleblower determinations,
determinations, which
which determinations
determinations would be final and not
subject to
to judicial
judicial review.

Enforcement Enhancements
Enhancements–- Aiding
Aiding and Abetting Authority
Authorityand
and Investment
Investment Adviser
Adviser Bars
Bars
Current
authority to pursue aiding and abetting claims under only the Exchange
Act. The
Current law
law grants the SEC
SEC authority
Exchange Act.
Proposed IPA
IPA would extend its authority
authorityto
tosuch
such claims
claims under
underthe
theSecurities
Securities Act
Act of
of 1933,
1933, the Advisers Act and the
Investment Company Act.
Act. ItIt should
proposed legislation
legislation would
would not
not give
give individuals
individuals the
the right
right to
should be
be noted that the proposed
pursue aiding
aiding and
and abetting
abetting claims.5
claims.5

In
In addition,
addition,consistent
consistent with
withthe
thegoal
goalof
of establishing
establishing consistent
consistent standards,
standards, the legislation would
would extend
extend the bar
from
from being
being affiliated
affiliatedwith
withbroker-dealers
broker-dealerstotoinvestment
investmentadvisers
adviserswho
whohave
havebeen
been suspended
suspended or barred for securities
law violations.

Enhanced
Community Involvement
Involvement
Enhanced Community
The SEC
SECcurrently
currently has
has an
anInvestment
Investment Advisory
Advisory Committee. The
The Proposed
Proposed IPA would
would make
make such Committee
permanent and establish membership,
membership, procedural
procedural and
and payment
payment guidelines.
guidelines. As
As indicated
indicated by
by its
its title,
title, the
Committee would
SECon
on“regulatory
“regulatory priorities
priorities and
trading strategies,
would advise
advise the SEC
and issues
issues regarding new products, trading
strategies,
fees
structures and the effectiveness
effectiveness of
of disclsosures,”
disclsosures,” but
but would
would have
have no
no ability
ability to
fees structures
to bind
bind the
theSEC.
SEC.

4
4 “Although
“Although arbitration
arbitration may
option for
arises, mandating
mandating aa particular
particular venue
maybe
be aa reasonable
reasonable option
for many
many consumers
consumers to
to accept
accept after a dispute arises,
venue and upfront
- and
- may
front method
method of
of adjudicating
adjudicating disputes
disputes –
and eliminating
eliminatingaccess
access to courts –
may unjustifiably
unjustifiablyundermine
undermineinvestor
investorinterests.”
interests.”The
The White
WhitePaper,
Paper,
supra,
supra, note
note 2 at 72.
5
5The
TheU.S.
U.S.Supreme
SupremeCourt
Courtdetermined
determinedin
inCentral
Central Bank
Bank of
of Denver
Denver v. First
First Interstate
(1994), that
that private parties
InterstateBank
BankofofDenver,
Denver,511
511 U.S.
U.S. 164 (1994),
may
notpursue
pursueclaims
claims
aiding
abetting
of federal
securities
civil
may not
of of
aiding
andand
abetting
of federal
securities
fraud fraud
in civilinactions.

actions.
2
2
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The legislation
legislation also is intended to
engagein
in consumer
consumer communications
communications and testing,
to clarify
clarifythat
thatthe
theSEC
SEC can engage
including
including engaging
engaging in
in temporary
temporary and
and experimental
experimental programs,
programs, for
forthe
the purposes
purposes of evaluating its
its rules and
programs and for “considering,
“considering, proposing,
proposing, adopting,
adopting, or
or engaging
engaging in rules and programs.”

Conclusion
The White Paper set
set forth
forth an ambitious
ambitious program that
that is
is intended
intended to
to protect
protectinvestors.
investors. Treasury
Treasuryhas
hasbegun
begun to
to issue
issue
actual draft legislation
including the
legislation to
to implement
implementthe
the White
WhitePaper’s
Paper’s recommendations, including
the Consumer Financial
Protection
and, now,
now, the
the Proposed
ProposedIPA.
IPA. Many of the provisions of the Proposed IPA,
IPA, if
if adopted, would
Protection Agency Act and,
result
routinely followed
result in
in significant
significantchanges
changes in
in the
the practices
practices and procedures routinely
followedby
by broker-dealers
broker-dealersand,
and, as
as a result,
require that financial
their internal
financial institutions
institutionsundertake
undertakeaa careful
careful review of all of their
internal procedures,
procedures, documentation,
standard agreements
and business
businesspractices.
practices. Of
Of course,
course,itit is
is not
not possible
possibleto
topredict
predict which
which provisions of the
agreements and
Proposed
IPA will
will undergo revision.
revision. Further,
implementation, and
Proposed IPA
Further, many
many of
of the
the provisions
provisions would
would require
require SEC
SEC implementation,
their
their ultimate
ultimate form
formand
and impact,
impact, are
are currently
currently unknowable.
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Because
thegenerality
generalityof
ofthis
thisupdate,
update,the
theinformation
information provided
provided herein may not be
be applicable
applicable in
in all situations and should
Because ofofthe
not be acted
acted upon
uponwithout
without specific
specific legal
legal advice
advice based
basedon
onparticular
particular situations.
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