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I.
INTRODUCTION
1. INTRODUCTION
This Article
twotwo
defense
This
Article isisa acounterpoint
counterpointtotothe
thepiece
piecebyby
defense
1
in this Symposium issue.'
lawyers that also appears
appears in
issue.
First, however,
it
is
essential
to
know
the
however, it is essential to know theconsumer
consumer needs
needs and
and
the
depend on
on to market food products
the knowledge
knowledge that companies
companies depend
products
deceptively. In
deceptively.
In addition,
addition, ititisisimportant
important to
toknow
knowwhy
whyorganizations
organizations
in the
the Public Interest
(CSPI), for
for which
like the
the Center
Center for Science
Science in
Interest (CSPI),
the author
author is
is Director of Litigation,
Litigation,and
and private
private lawyers
lawyers as
as well,
well, have
have
started considering
considering private
private lawsuits
lawsuits based
on deceptive
and unfair
started
based on
deceptive and
food marketing
practices,
including
those
aimed
at
children.
marketing practices, including those
II.
CONSUMER CONFUSION
CONFUSION—L
OSTININTHE
THESUPERMARKET
SUPERMARKET
II. CONSUMER
LOST
Before discussing
the current
current state
state of
of food-advertising
Before
discussing the
food–advertising reguregulation, itit is
is first
firstappropriate
appropriate to
to start
start with
withthe
theperson
person who
who is
is the
the target
target
of concern of
of consumer
consumer advocates
advocates and consumer products companies
alike the consumer
alike—the
consumerherself.
herself.
After all,
for consumers;
all,consumer
consumeradvocates
advocatesadvocate
advocate
for consumers;
consumer-productscompanies
companiesproduce
producefor
for the
consumer-products
the consumers;
consumers; ConCongress congregates
congregatesfor
forconsumers.
consumers. This
This continues
continues through the whole
gress
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National
Interest's
Litigation Project.
He also
Of Counsel
ConsumerLaw
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Center. He graduated
from the
the University
University of Texas
at Austin
Consumer
graduated from
Texas at
1975) and
and is licensed
1972; J.D.
(B.A. 1972;
(B.A.
J.D. 1975)
licensed to practice in the
the States
States of Texas
Texas and
and
New York,
York, ininthe
theUnited
UnitedStates
StatesSupreme
Supreme Court
Court and
and numerous
numerous other
other federal
federal
New
courts. CSPI
CSPI Legal
courts.
Legal Assistant
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Simone Salloum
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provided valuable
valuable research
research
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This Article
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byStephen
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1.
Joseph M.
Rachel F.
Tool in
in Food
Food
1. Joseph
M. Price
Price && Rachel
F. Bond,
Bond, Litigation
Litigation as
as aa Tool
Advertising: Consumer
Consumer Protection
Protection Statutes,
Statutes, 39 L
OY. L.A.
L.A. L.
L.REV.
R EV. ____
Advertising:
Loy.
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feeding chain
chain of interests
feeding
interests that
that have
have been
been involved
involved ininthese
these issues
issues
over the
the past
past decades.
decades.
Consumers repeatedly
repeatedly express
expresspreferences
preferencesfor
for healthful
healthful foods
Consumers
foods
2
and
their
concerns
with
nutrition
remain
high.2
and their concerns with nutrition remain high.
with predicting
One problem with
predictingactual
actualconsumer
consumer behavior
behavior based
based on
polls
thatthat
sometimes
polls of
oftheir
theirexpressed
expressedneeds
needsand
anddesires
desiresis is
sometimes
consumersgive
give in to
(familiar to
consumers
to the
thenatural
naturaltendency
tendency (familiar
to priests,
priests,
psychiatrists,
and police)
police) to admit
psychiatrists, and
admit to
to somewhat
somewhat higher
higher aspirations
aspirations
may indicate
indicate a
than
than they in
in fact
facthave.3
have.3 For example,
example, consumers
consumers may
preference
for
a
low-sodium,
non-fat
hamburger
in
response
to a
preference for low-sodium, non-fat hamburger
response to
mall-intercept pollster
pollsterwith
with aa clipboard.
clipboard. But
mall-intercept
But when
when subjected
subjected to a
continuous onslaught
onslaught of ads,
commercials,
and
other
marketing
tools
ads,
and other
that
urge the
the consumer
consumerto
to “have
"have itit your way,"
the spirit
that urge
way,” sometimes
sometimes the
be willing,
willing, but the flesh
fesh is
may be
is weak. And
Andthere
there is
is too
too much
much fesh
flesh as
as
This problem
aa result.
result. This
problem isis compounded
compounded many
many times
times over
over with
with
children. One
children.
Onestudy
studyconducted
conducted by
bythe
theAmerican
AmericanPsychological
Psychological
Association demonstrated
link between
children's advertising
demonstrated aa link
between children’s
advertising and
and
4
obesity,4
in
common
with
findings
of
the
American
Association
of
obesity, in common with findings
American Association of
Pediatricsand
andthe
theWorld
World Health
Health Organization.
Organization. In late
Pediatrics
late 2005,
2005, the
the
National Academies’
Academies' Institute
Institute of
of Medicine
Medicine (IOM) detailed
detailed how food
and beverage
marketing adversely
adversely affects
affects young
young Americans’
Americans' diets
and
beverage marketing
diets
and
health.
The
IOM,
which
undertook
the
most
comprehensive
and health. The IOM, which undertook the most comprehensive
review to date
date of the influence of food marketing on children, found
that
that the
the "prevailing
“prevailing pattern
pattern ofoffood
foodand
andbeverage
beveragemarketing
marketingtoto
children in America represents
represents . ...
. .aa direct
direct threat
threat to
to the
the health
health of the
the
The IOM report
next generation.
generation.”,55 The
report also
also found that
that television food
2.
See Consumer's
Consumer’s Health
Nutrition Concerns
Concerns Don't
Don’t Always
Always
2. See
Health and
and Nutrition
Translate
NY), Feb.
Feb. 6,
6,
Translate into
into Action,
Action, Res.
Res.Alert
Alert (EPM
(EPM Commc’n,
Commc'n, New
New York,
York, NY),
2004, at
at 1.
1.
3.
See ROBERT
R OBERT B.
SETTLE &
PAMELA L.
ALRECK, WHY
WHY THEY
THEY BUY:
BUY:
3. See
B. SETTLE
& PAMELA
L. ALRECK,
AMERICAN C
ONSUMERS INSIDE
UT 34–35
AMERICAN
CONSUMERS
INSIDEAND
ANDOOUT
34-35 (1989).
(1989).
4.
DALEKUNKEL
KUNKELET
ETAL.,
AL.,REPORT
REPORT OF
OF THE
THE APA
APATASK
TASKFORCE
FORCE ON
ON ADVERADVER4. DALE
TISING AND
AND C
CHILDREN:
PSYCHOLOGICAL
THEINCREASING
INCREASING
TISING
HILDREN: P
SYCHOLOGICAL IISSUES
SSUES ININTHE
COMMERCOMMERCIALIZATION OF
CIALIZATION
OF CHILDHOOD
C HILDHOOD 12
available at
at http://www.apa.org/
http://www.apa.org/
12 (2004),
(2004), available
monitor/jun04/protecting.html(follow
(follow “Read
"Read the
the task
task force’s
force's report"
monitor/jun04/protecting.html
report” hyperhyperlink).
AlanS.S.Levy
Levyetetal.,
al.,Food
Food&&Drug
DrugAdmin.,
Admin.,Knowledge
KnowledgeLevels
Levels about
about
link). Alan
60, 60
Dietary Fats
Fats and
and Cholesterol.
Cholesterol: 1983–1988,
25 J. NUTRITION
NUTRITION EEDUC.
DUC. 60,
60
1983-1988, 25
Dietary
(1993) ("Recent
(1993)
(“Recent surveys
surveys show
show that
that many
many consumers
consumers are
are confused
confused about
about fats
fats
and cholesterol,
cholesterol, even
even though
though they
they express
high levels
and
express high
levels of
of concern
concern about
about these
these
food components.").
components.”).
5. INST.
5.
INST. OF
OF MED.,
MED.,FOOD
FOODMARKETING
MARKETING TO
TO CHILDREN:
C HILDREN: THREAT
THREAT OR
OR
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and beverage
beverageadvertising
advertising influences
influences consumption
consumption and
and is
is aa contributor
contributor
and
to
lesshealthful
healthfuldiets.6
to less
diets.
A 6second
second problem
problem with
withpredicting
predictingconsumer
consumer behavior
behavior with
with
respect
to
diet
and
health
is
the
considerable
gap
between
expressed
respect to
and health is the considerable gap between expressed
consumer desires
desiresand
and actual
actual consumer
consumerknowledge
knowledgeof
of the
consumer
the relative
relative
7
minutiae of nutrition.
minutiae
nutrition. Thus,
Thus,though
thoughmost
mostconsumers
consumers report
report that
that
have caused
caused aa major
major change
change in
in their diets2
health concerns
concerns have
diets8 and that
they
use food
food labels
labels in
in their search
for more
more healthful
healthful foods,
foods,9 they
they use
search for
they
are also
also lacking
lacking in some
are
some of the
the most
most basic
basic information
informationnecessary
necessary to
make
any
significant
change
in
their
diet.
For
example,
make any significant change in their diet. For example, few conconsumers understand
understandthe
therelationship
relationshipbetween
betweenHDL
HDL and
and LDL
LDL cholessumers
choles11
terol,10
levelofof coconut
coconutoil,
oil,"
or
terol,10 the
the saturated-fat
saturated-fat level
or what
what aa complex
complex
carbohydrateis.12
carbohydrate
is.12
OPPORTUNITY?
xiv(J.(J.Michael
MichaelMcGinnis
McGinnis et
et al.
al. eds.,
eds., The
The National Academies
O
PPORTUNITY? xiv
Academies
Press 2006).
2006).
Press
6.
Id. at
at ES6-7.
ES6–7.
6. Id.
7.
Id. at
at 60
(stating that
that recent
recent surveys
surveys show
show that
that many
many consumers
consumers are
are
60 (stating
7. Id.
confused
confused about
about fats
fats and
and cholesterol,
cholesterol, even
even though
though they
they express
expresshigh
high levels
levels of
of
concern about
about these
these food components).
components).
8.
See, e.g.,
of Food,
Food, FDA
FDA CONCON8. See,
e.g., Paula
PaulaKurtzweil,
Kurtzweil, Taking
Taking the
the Fat
Fat Out
Out of
SUMERM
MAG.,
July-Aug. 1996,
1996, http:www.fda.gov/fdac/features/696_fat.html
SUMER
AG., July–Aug.
(discussing
one study
study that
that
(discussing studies
studies about
about consumer’s
consumer'sbuying
buying habits
habits including
including one
found three-fourths of
of consumers
consumers stopped
stopped buying certain
certain foods
foods because
because of the
levels of
of fat
fat listed
the nutrition
nutrition label).
levels
listed on
on the
label).
9.
See Jean
Richard C.
C. Ready,
Ready, Do
Do Consumers
Consumers Trust
Trust FoodFood9. See
Jean C.
C. Buzby
Buzby &
& Richard
1996, at
Safety Information?,
Information?, FOOD
FOOD REV.,
REV., Jan.-Apr.
Jan.–Apr. 1996,
at 43, 43,
43, available
available at
at
Safety
http://www.ers.usda.gov/publications/foodreview/j an 1996/frj an96h.pdf
http://www.ers.usda.gov/publications/foodreview/jan1996/frjan96h.pdf.
10.
See, e.g.,
But Not
Not Enough,
Enough, About
About the
the
10. See,
e.g., Americans
AmericansKnow
Know aa Good
Good Deal,
Deal, But
Risks
May
Risks of and Treatments to Prevent Heart
Heart Disease,
Disease, WALL
WALL ST.
ST. J.
J. ONLINE,
ONLINE, May
13, 2004,
2004, http://www.harrisinteractive.com/news/newsletters/wsjhealthnews/
13,
http://www.harrisinteractive.com/news/newsletters/wsjhealthnews/
WSJonline-HI Health-carepo112004vol3_iss09.pdf (“The
("The public
WSJonline_HI_Health-carepoll2004vol3_iss09.pdf
public understands
understands
that cholesterol
matters when
when it comes
but their
that
cholesterol matters
comes to preventing
preventing heart
heart disease,
disease, but
knowledge is
Manyare
are unaware
unaware that
that changing
and LDL
levels
knowledge
is limited.
limited. Many
changing HDL
HDL and
LDL levels
affect
or that
that cholesterol
cholesterol lowering
lowering treatments
treatments that
and
affect one’s
one's risk
risk or
that impact
impact HDL
HDL and
LDL levels
disease. ...
LDL
levels are
are effective in preventing
preventing heart disease
. . .”).
.").
11.
See Coconut
Coconut Research
Research Center,
Center, Coconut,
Coconut, http://www.coconutresearch
http://www.coconutresearch
11. See
center.org
coconut oil
and the
the different
different views
views about
about
center.org (explaining
(explaining the
the history
history of
of coconut
oil and
its beneficial
beneficial and
and damaging
damaging health
health effects).
effects).
12.
See Center
FDA Health
Health
12. See
Centerfor
for Food
Food Safety
Safetyand
andApplied
AppliedNutrition,
Nutrition, FDA,
FDA, FDA
and
Supplement (2005),
(2005), http://www.cfsan.fda.gov/~comm/
and Diet
Diet Survey—2004
Survey-2004 Supplement
http://www.cfsan.fda.gov/-comm/
(reporting that
percent of
of Americans
either do not
crnutri3.html
that seventy-six
seventy-six percent
Americans either
not
crnutri3.html (reporting
know the
the difference
difference between
between starches
starches and
they have
have some
some
know
and sugars
sugars or
or think
think they
effect
effect on
on aa person’s
person'sweight).
weight). Even
Even many
manyofofthe
thereaders
readersofofthis
thisArticle—
Articlecertainly
whom are
are above
above the
certainly many
many of
of whom
the curve
curve on
on nutritional
nutritional issues—would
issues-would
hesitate
to volunteer
volunteer certain
certain knowledge
knowledge of
of these
thesesame
samebits
bitsofofinformation
information if
if any
hesitate to
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Perhaps for
for this reason,
consumers tend
tend to
to express
express what
what would,
Perhaps
reason, consumers
at first glance,
to be
be mutually
mutually exclusive
exclusive desires.
desires. First, they
at
glance, appear
appear to
they
want information
information to
to be
be conveyed
conveyed in simple terms. Second,
Second, they want
13
enough information
information to
make
an
informed
decision.13
to make an informed decision.
Consumers indicate
indicate that
primary
sources
of
Consumers
that their
theirfourfour
primary
sources
of
information
regarding
diet
and
health
are
(1)
news
stories,
(2)
health
information regarding diet and health are
news
organizations, (3) physicians and other health professionals, and
organizations,
and (4)
food labels.14
As for
for the fourth
food
labels.14 As
fourth source,
source, food
food labels
labels are
are generally
generally
15
considered viable
viable and
andtrustworthy
trustworthy sources
sourcesofofsuch
suchinformation.
information."
considered
To the intense
regret of
of all of
intense regret
of us
us on
on the
the consumer
consumer side
side of the
the
fence and
and to great
fence
great joy
joyofoffood
foodmarketers,
marketers,consumers
consumersnonetheless
nonetheless
report that
in food
report
that they
they believe
believe informational
informational statements
statements in
food adveradvertisements.16
believe aa statement
in an
tisements.16 Presumably,
Presumably, ifif consumers
consumers believe
statement in
an
advertisement, they
they will
will use
advertisement,
use it in
in their
their search
search for the truth.
truth.
In 2003,
2003, CSPI
CSPI issued
issued its report,
report, "Pestering
“Pestering Parents:
Parents: How Food
17 17 This report
Companies
Market
Obesity
to
Children."
Companies Market Obesity to Children.” This report describes the
describes
conduct of the
in far greater
detail than
than this
this Article,
Article, but a
conduct
food marketers
marketers in
greater detail
summary of
the
issues
is
in
order.
of the issues
order.
Food marketing
Food
marketing to children
children will
willinfuence
influencetheir
theireating
eatingdecideci18
sions.18
fact,one
onestudy
studyfound
foundthat
thatchildren
children know
know what they should
sions.
InInfact,
eat at
at aa very young
eat
young age,
age, but whether
whether they act
act on
on this
this knowledge
knowledge
when choosing a snack
snack is
is partly
partly a function
function of
whether
they
of whether they have
have been
been
19
exposed to
to commercials
commercials for
for candy.19
TheWorld
World Health
Health Organization
exposed
candy. The
found that, "[f]ood
found
“[f]oodadvertising
advertising affects
affects food
foodchoices
choices and
and influences
influences
sizable amount of money
money rested
rested on it.
13.
Alan S.
S. Levy
Levy et
et al.,
al., More
More Efective
Effective Nutrition
Nutrition Label
Label Formats
Formats Are
Are Not
Not
13. Alan
Necessarily
Ass'N
Necessarily Preferred,
Preferred, 92
92 J.
J. AM.
AM. DIETETIC
DIETETIC A
SS’N 1230,
1230, 1234
1234 (1992).
(1992).
14. See
& Ready,
46-47.
14.
See Buzby &
Ready, supra
supra note
note 9, at 46–47.
15. Cf
15.
Cf.Jeanne
Jeanne Malmgren,
Malmgren, Food
Food Porn.
Porn: As
As Director
Directorofofthe
theCenter
Center for
forScience
Science
in
the Public
Public Interest,
Interest, Mchael
MichaelJacobson
Jacobson Wants
Wants to
to Clean
Clean up
up Your
Your Diet,
Diet, ST.
S T.
in the
PETERSBURG
1989 at
PETERSBURG TIMES
TIMES (Fla.),
Jan. 26,
26, 1989
D1 (stating
that CSPI
CSPI has
has
(Fla.), Jan.
(stating that
at D1
challenged ineffective
ineffective and
and outmoded
outmodedlabeling
labeling requirements
requirementsinin an
an effort
effort to
challenged
nutrition labels
make nutrition
labels more
more useful
useful to
to people).
people).
16. See
& Ready,
46-47.
16.
See Buzby &
Ready, supra
supra note
note 9, at 46–47.
17.
CTR. FOR
FOR SCI.
SCI. IN
INPUB.
PUB.INTEREST,
INTEREST, PESTERING
PESTERING P
ARENTS: H
OW FOOD
FOOD
17. CTR.
PARENTS:
How
C
OMPANIES MMARKET
ARKET OOBESITY
BESITY TOTO
CHILDREN
(2003),
available
COMPANIES
CHILDREN
(2003),
availableatathttp://www
http://www
.cspinet.org/reports/index.html (last visited Nov.
Nov. 5,
5, 2005).
2005).
18.
Id. at
at Pt.
Pt. 1,
available at
at http://www.cspinet.org/new/pdf/pages_fom
http://www.cspinet.org/new/pdf/pages_from_
1, available
18. Id.
pestering_parents_final_pt_1.pdf.
pestering
parents_fnal pt_l.pdf
19.
Gerald J.
& Marvin
Marvin E.E.Goldberg,
Goldberg, Behavioral
Behavioral Evidence
Evidence of
of the
the
19. Gerald
J. Gorn
Gorn &
Efects
CONSUMER
Effects ofofTelevised
TelevisedFood
FoodMessages
Messages on
onChildren,
Children,9 9J. J.
CONSUMER RES.
R ES. 200,
200,
204 (1982).
(1982).
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should not
not exploit
dietary habits. Food
Foodand
and beverage
beverage advertisements
advertisements should
children's inexperience
children’s
inexperience or
or credulity."20
credulity.”20
have successfully
successfully targeted
targeted children
children through the
Food marketers
marketers have
use
of
cartoon
characters,
such
as
SpongeBob
SquarePants,
use cartoon characters, such as
SquarePants, to create
create
brand loyalty at
children to eat highbrand
at aa young
young age
age and
and to encourage
encourage children
21
sugar, high-fat
.21
They have tapped
tapped into
into specific networks that
sugar,
high-fatfoods
foods.
aim programming
at children.
children. For
aim
programming at
For example,
example, Nickelodeon
Nickelodeon aims its
weekday
daytime “Nick
"Nick Jr."
weekday daytime
Jr.” block at
at preschoolers.
preschoolers. As Nickelodeon
Nickelodeon
brags, “the
"the Nick
brags,
Nick Jr.
Jr. block
blockwas
wascreated
created as
as aa place
place preschoolers
preschoolers could
call their own
while
their
older
siblings
were
in
school."22
own while their older siblings were in school.”22 Advertisers
have aa built-in
built-in audience
of this special protisers have
audience to target
target because
because of
gramming.
All
the
while
children's
parents
thought
gramming. All the while children’s parents thought they
they were
were safely
watching
watching harmless
harmless television.
The nature
The
nature and
and extent
extent of food
foodmarketing
marketing aimed
aimeddirectly
directlyatat
severe problem
problem because
becauseyoung
young children
children lack
children is
is aa serious and severe
the cognitive development
to
understand
that
these
are
commercial
development to understand that these
efforts
aimed
at
persuading
them
to
buy
junk
23
efforts aimed at persuading them to buy junk foods.
foods.23
Food marketers
Food
marketers use
use Nickelodeon's
Nickelodeon’sSpongeBob
SpongeBobSquarePants
SquarePants
characterto
to get
get kids
kids to
character
to eat
eat Burger
Burger King
Kingproducts,
products, trans-fat-contrans-fat-containing cookies,
and ice
ice cream.
cream. The United Kingdom, on
cookies, and
on the
the other
other
hand, forbids companies
to deliberately target the country’s
country's youngest
hand,
companies to
youngest
24
children.24
For
children.
For instance,
instance, children's
children’s television
television personalities
personalities are
are
prohibited
from appearing
appearingininany
anyadvertisements
advertisements
before
prohibited from
before
9:009:00
p.m.25
p.m.25
In addition,
addition, marketers
marketers may
maynot
notadvertise
advertisemerchandise-based
merchandise-based charcharacters within
within two
acters
two hours
hours preceding
preceding or
orsucceeding
succeeding the
the character's
character’s
program.26
The BBC itself
prohibits
thethe
useuse
of its
program.26 The
itselffatly
flatly
prohibits
of own
its own
program
fastfast
foodfood
program personalities,
personalities, such
such as
as the
theTeletubbies,
Teletubbies,in in
20.
Fifty-seventh World
Health Assembly,
Assembly, Global
Global Strategy
Strategy on
on Diet,
Diet,
20. Fifty-seventh
World Health
Physical
at 13,
13, WHA 57/17
Physical Activity and Health, at
57/17 (May 22,
22, 2004), available at
http://www.who.int/gb/ebwha/pdf fles/WHA57/A57_R17-en.pdf
http://www.who.int/gb/ebwha/pdf_files/WHA57/A57_R17-en.pdf.
21.
See Elizabeth
Elizabeth Jensen,
Toddlers, N.Y.
N.Y.
21. See
Jensen,AA TV
TV Channel
Channel Takes
Takes Aim
Aim at
at Toddlers,
T
IMES, Sept.
TIMES,
Sept.26,
26,2005,
2005,atatC2
C2(“An
("An additional
additional enticement
enticementisis the
thepossibility
possibility of
of
revenue from
sales of
licensed products
products featuring
featuring the
the TV
TVcharacters,
characters, said
said
revenue
from sales
of licensed
Cyma Zarghami,
Zarghami, president
president of
of Nickelodeon
Nickelodeon Television.”).
Television.").
Cyma
22.
Nick.com, Nick
Nick History,
History, http://www.nick.com/all_nick/everything_nick
http://www.nick.com/all_nick/everything_nick
22. Nick.com,
/history_home.jhtml
/history_home.jhtml (last
(last visited
visited Oct.
Oct. 11,
11, 2005).
2005).
AL.,
supra note 4, at
at 6–9.
6-9.
23. KUNKEL
KUNKEL ET
ET AL
., supra
24. CORINNA
CORINNA HAWKES,
HAWKES, MARKETING
MARKETING FOOD
FOOD TO CHILDREN:
CHILDREN: THE
THE GLOBAL
GLOBAL
R
EGULATORY
E
NVIRONMENT
19
tbl.4
(2004).
REGULATORY ENVIRONMENT 19 tb1.4 (2004).
25.
Id.
25. Id.
26. Id.
26.
Id.
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27
advertisements.27
Many other
advertisements.
other countries
countries have taken similar steps
steps to
stop food
children
through
stop
food companies
companies from
fromdeceiving
deceivingyoung
young
children
through
28
advertisements.22
advertisements.
If we
If
we could
could rely
relyon
onthe
thekindness
kindness of
of food
food marketers,
marketers, we would
probably
able to provide consumers
with exactly what they
probably be
be able
consumers with
they say
say
they
sufficient information
is simple
to understand.
they want
want—sufficient
informationthat
that
is simple
to understand.
However, we
However,
we cannot.
cannot.
marketers are
arenot
notout
outto
to inform
inform the public; they are out to
Food marketers
sell a product.
their
product
to the
sell
product. One
Oneprimary
primaryway
waythey
theysell
sell
their
product
to the
29
exclusion
of
others
is
by
creating
a
point
of
difference.29
A
point
of
exclusion of others is
creating a point difference. A point of
service's characteristic
that differentiates it
difference is a product or service’s
characteristic that
from other
products
or
services
recognizable
by
customers.30
other products or services recognizable by customers.30 This
point of
of difference
difference may
may well
wellbe
be created
created out of the whole cloth, where
where
no perceived
no
perceived difference
difference has
has existed
existed and
and where
wherenonomeaningful
meaningful
the best
best expression
expression of
of advertising
difference does
difference
does exist.31
exist.31 Perhaps
Perhaps the
ethics
in
this
regard
is
by
that
grand
old
man
of
advertising,
ethics in
regard is
grand
advertising, David
32
Ogilvy.32 Olgivy bragged
Ogilvy.
bragged that
that "I
“I could
could have
have positioned
positioned Dove
Dove as
as a
detergent
bar
for
men
with
dirty
hands,
but
chose
instead
to
position
detergent bar for men
dirty hands, but chose instead to
toilet bar
bar for
for women
women with
with dry
dry skin.
skin. This
it as
as aa toilet
This is stll
stillworking
working25
25
years
years later.”33
later."33
III.
FEDERALCONSUMER
CONSUMER PROTECTION
—D
EAD A
GAIN
III. FEDERAL
PROTECTION
DEAD
AGAIN
With the
the advent
advent of the
the Bush
Bush Administration's
Administration’s regulatory
regulatory conconcept, which is
"he governs
cept,
is best
best characterized
characterized as
as “he
governs best
best who governs
governs

27.
Press Release,
Worldwide Sets
Sets New
New Food
Food
27. Press
Release,BBC
BBC Worldwide,
Worldwide, BBC
BBC Worldwide
Standards(Apr.
(Apr. 5,
5, 2004),
2004), http://www.bbc.co.uk/pressoffice/commercial/world
Standards
http://www.bbc.co.uk/pressoffice/commercial/world
widestories/pressreleases/2004/04_april/food.shtml.
widestories/pressreleases/2004/04_april/food.shtml.
28.
HAWKES, supra
(noting that
that Norway,
Norway, Sweden
Sweden and
and
28. HAWKES,
supra note
note 24,
24, at
at 19
19 tbl.4
tbl.4 (noting
the Canadian
province of
of Quebec
ban advertising
advertising to
to children under
the
Canadian province
Quebec ban
under twelve
twelve
years
old, and
and that
thatin
in Austria,
Austria, Belgium,
Belgium, Greece
andItaly,
Italy, children’s
children's advertising
years old,
Greece and
cannot be
be shown
shownduring
during children’s
children's programming).
cannot
programming).
29.
See THEODORE
THEODORE LLEVITT,
EVITT, T
HE M
ARKETING IIMAGINATION
MAGINATION 85–93
29. See
THE
MARKETING
85-93 (1986)
(1986)
(stating
that many
many generically
generically undifferentiated
undifferentiated consumer
consumer goods
goods are
are operoper(stating that
ationally differentiated by
by means
means of
of branding,
branding, packaging,
packaging, advertising,
advertising, styled
styled
features
and pricing);
pricing);see
seealso
alsoJACK
JACK
TROUTDIFFERENTIATE
, DIFFERENTIATE OR
OR DIE:
DIE:
features and
TROUT,
SSURVIVAL
URVIVAL IN
RA OF
ILLER CCOMPETITION
OMPETITION 65–72
IN OUR
OUREERA
OFKKILLER
65-72 (2000).
(2000).
30. See
See TROUT,
TROUT, supra note
note 29,
29, at
at 29.
29.
at 86–87.
86-87.
31. See
See LEVITT,
LEVITT, supra note 29, at
32.
D
AVID
O
GILVY
,
O
GILVY
ON
A
DVERTISING 12
32. DAVID OGILVY, OGILVY ON ADVERTISING
12 (1983).
(1983).
(emphasis added).
33. Id.
33.
Id. (emphasis
added).
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34
least"34
(exceptwhen
whenaapal
palneeds
needsa alittle
little help)
help) has
hascome
comefull
full circle
least”
(except
from the
from
theReagan
Reagan era
era twenty
twentyyears
yearsago.35
ago.35
"Deregulation" was
“Deregulation”
was aa byword
byword ofofthe
theReagan
Reagan Administration.36
Administration.36
Conservativeideologues
ideologueswithin
within the
the government
governmentfirmly
firmly believed
Conservative
believed in
37
the principles of
of New
NewFederalism.37
Federalism. This meant
meant getting the
the federal
federal
government
out
of
the
business
of
regulating
Americans'
lives,
and
government out
business of regulating Americans’
and
American business
in particular, and leaving the
business in
the business
business of reguregulation up to
lation
to the
the individual
individualstates,
states, to
toact,
act,as
asdescribed
described by
by Justice
Justice
38
Brandeis, as laboratories
Each state
state was
was free
free to
Brandeis,
laboratories of
ofdemocracy.32
democracy.
Each
experiment with differing
manners
and
methods
of
governance,
withdiffering manners and
governance, with39
out interference
interference from
fromthe
thefederal
federalbureaucracy.39
bureaucracy.
So
it
went.
The
architect
of
So
The architect ofPresident
President Reagan's
Reagan’s transition team
team
at the
the Office of
and Budget
Budget (OMB),
(OMB), James
Miller, was
at
of Management
Management and
James Miller,
was
dedicatedtotodismantling
dismantlingthethe
federal
system
as rapidly
as
40
dedicated
federal
system
as rapidly
as possible.
possible.40
Miller
was
Miller
was subsequently
subsequently appointed
appointed chairman
chairman of the
the Federal
Federal Trade
Trade
Commission
(FTC)
in
1981.
As
a
result,
the
FTC
under
Chairman
Commission (FTC) in 1981. As a result, the FTC under Chairman
Miller was
of activist,
activist, fulfilling
fulfilling the
Miller
was the antithesis
antithesis of
the role
role of
of deregulation
deregulation
with
enforcement
marked
more
by
avoidance
than
by
observance.41
with enforcement marked more by avoidance than by observance.41

34. "He
/All things
34.
“Heprayeth
prayeth best,
best, who
who loveth
loveth best
best /All
things both
both great
great and
and small;
small; /For
/For
the dear
dear God
God who
who loveth
loveth us,
us, /He
/Hemade
madeand
andloveth
lovethall."
all.”SAMUEL
SAMUELTAYLOR
TAYLOR
the
C
OLERIDGE, RRIME
IME OF
NCIENT MMARINER
ARINER pt.
COLERIDGE,
OFTHE
THEAANCIENT
pt.VII
VII (1965).
(1965).
35.
See Bill
Keller,The
The Radical
Radical Presidency
Presidency of
of George
George W
W. Bush;
Bush; Reagan's
Reagan’s
35. See
Bill Keller,
Son,
Jan. 26,
26, 2003,
2003, (Magazine)
(Magazine) at 26, 31
Son, N.Y. TIMES,
TIMES, Jan.
31 (stating
(stating that
that the
the Federal
Federal
Communications Commission
Commission and
and the
Communications
the Securities
Securities and
and Exchange
Exchange Commission
Commission
have
been as
as“antiregulation”
"antiregulation" as
as during
during Reagan’s
Reagan's era
eraand
andthat
thatBush
Bushisiswilling
willing
have been
to brandish
brandish executive powers to accomplish
accomplish deregulatory
deregulatory missions).
missions).
12,612, 52
52 Fed.
36.
See Exec.
Exec. Order
Order No.
No. 12,612,
Fed. Reg.
Reg. 41,685,
41,685, 41,686 (Oct. 30,
36. See
1987) (ordering
1987)
Executive departments
from
(ordering Executive
departmentsand
andagencies
agenciestoto refrain
refrain from
uniform, national
establishing uniform,
national standards
standards for
for programs).
programs).
37. See
37.
See generally
generally C.
C. Boyden
Boyden Gray,
Gray, Regulation
Regulation and
and Federalism,
Federalism, 11 YALE
YALE J.
J.
ONRREG.
93(1983–1984)
(1983-1984)(describing
(describingthe
theprinciples
principlesof
of “New
"New Federalism”
Federalism" in the
ON
EG. 93
the
context of deregulation).
deregulation).
1) (Brandeis,
38. New
NewState
State Ice
Ice Co.
Co. v.v.Liebmann,
Liebmann,285
285U.S.
U.S.262,
262,311
311(193
(1931)
(Brandeis, J.,
J.,
dissenting).
39. Exec.
41,686 (“requiring
("requiring exec39.
Exec. Order
Order No.
No. 12,612,
12,612, 52
52 Fed.
Fed. Reg.
Reg. 41,686,
41,686, 41,686
executive agencies
agencies to
. . [and]
utive
to “[e]ncourage
"[e]ncourage States
Statestotodevelop
developtheir
theirown
ownpolicies
policies. ...
defer[ing] to
defer[ing]
tothe
theStates
States to
to establish
establish standards").
standards”).
40.
Susan F.
40. Susan
F. Rasky,
Rasky, Seeking
SeekingaaNarrower
NarrowerMandate:
Mandate:James
JamesClifford
Cliford Miller
Miller
3d,
TIMES, Mar.
general, Chairman
is an
an
3d, N.Y.
N.Y. TIMES,
Mar. 24,
24, 1984,
1984, at
at 33,
33, 33
33 (“In
("In general,
Chairman Miller
Miller is
deregulation.").
example of heavy-handed
heavy-handed deregulation.”).
41.
See Report
Report of
the American
American Bar
Bar Association
Association Section
Section of
Law
41. See
of the
of Antitrust
Antitrust Law
Special Committee
the Federal
Federal Trade
Trade Commission,
Commission, 58
58
Special
Committee to
to Study
Study the
the Role
Role of
of the
ANTITRUST L.J.
ANTITRUST
L.J.43,
43,54
54(1989)
(1989) [hereinafter
[hereinafter ABA
ABA Special
Special Committee]
Committee] (“[T]he
("[T]he
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Cynics, unhappy
unhappy with
with the
Cynics,
the prevailing winds at
at the
the White
White House
House
during the eighties,
eighties, saw
saw this shift from
fromenforcement
enforcement less
less as
as a true
true
ideological shift than
ideological
than as
asan
anintellectually-supportable
intellectually-supportable favoritism
favoritism
42
towards corporate
America.42
The deflated
corporate America.
The
deflated FTC took
took its
itsplace
place
alongside other
other agencies,
such as
as the Environmental
alongside
agencies, such
Environmental Protection
Protection
Agency and
and the
the Equal
Equal Employment
Employment Opportunity
Opportunity Commission,
Commission,all
all of
of
whose enforcement
enforcement activities
activities slowed to a standstill or went
went careening
careening
into reverse.43
into
reverse.43
Whatever the
the Administration's
Whatever
Administration’s true
true motivation
motivation most
most ofofthe
the
marketing community
had
an
unhesitating
and
unequivocal
reaction.
community had an unhesitating and unequivocal reaction.
federal deregulation
deregulation as
asaa“Get
"Get Out
Out of
of Jail Free"
They used
used federal
Free” card
card and
as
an
uncategorical
imperative
to
go
forth
and
profit
from
deception
as an uncategorical imperative to go forth and profit from deception
expense of
of unprotected
at the expense
unprotected consumers.
consumers.
The burgeoning
growth of unfounded
and illegal claims
The
burgeoning growth
unfounded and
claims for
for
foods' health
foods’
health and
and nutritional benefits
benefits was
was aa prime example
example of the
the
44
results of deregulation
fever.44
As
with
many
floods,
this
began
with
deregulation fever.
with many floods,
began with
chink in the dam. The
aa chink
The Kellogg
KelloggCompany
Companydeveloped
developedan
an understated
understated
and mild
mild campaign promoting the use
as part
part of
of
and
use of one of its cereals
cereals as
45
a diet to help
help prevent
prevent some
some forms
formsof
ofcolon
coloncancer.45
cancer. Even though the
National
National Cancer
Cancer Institute
Institute carefully
carefully developed
developed and
and reviewed
reviewed this
this
46
campaign prior
prior to
campaign
to its
itspublication,46
publication, the campaign
campaign was thoroughly
thoroughly
public has
has not always
always received
received the
the message
message that
public
thatthe
the FTC
FTC believes
believes itit is
important to move aggressively
aggressively against
againstdeceptive
deceptiveadvertising
advertising. ...
.").
. . .”).
42. See
42.
See generally
generally Marian
Marian Burros,
Burros, Eating
Eating Well,
Well, N.Y.
N.Y.TIMES,
TIMES, Feb.
Feb. 27,
27, 1991,
1991,
at
(explaining that
that the
the deregulation
deregulation of
of the
the Reagan
Reagan administration
administration allowed
allowed
at C3
C3 (explaining
companies, such
such as
asKellogg,
Kellogg, to use
use health
health claims
claims in advertising products).
companies,
products).
43.
See Steve
Steve Nelson,
Nelson, Reagan
Reagan Enforcement
Figures Show
Show
43. See
Enforcement Report:
Report. Early
Early Figures
Decline,
Apr.19,
19, 1982,
1982, at
at11 (explaining
(explaining how
how the
Decline, LEGAL
LEGAL TTIMES,
IMES, Apr.
the EPA
EPA referred
referred
to the
the Justice
Justice Department
Department in
in 1980 and only
only 79
252 cases
cases to
79 cases
cases in 1981).
44.
See Burros,
Burros, supra
supra note
note 42.
See generally
generally U.S.
U.S. COMM.
C OMM. ON
ON G
OV’ T
44. See
42. See
Gov'T
OPERATIONS,
H.R. R
REP.
No.
O
PERATIONS, H.R.
EP. N
O. 100-561,
100-561,DISEASE-SPECIFIC
DISEASE-SPECIFIC HEALTH
HEALTH CLAIMS
C LAIMS ON
ON
F
OOD LLABELS:
ABELS: AAN
N U
NHEALTHY IDEA
an excellent
excellent
FOOD
UNHEALTHY
IDEA2–3
2-3(1988)
(1988) (providing
(providing an
summary of
of the
the activities
activities and
inactivities of
summary
and inactivities
of the
the various
various federal
federal players
players during
during
this period,
period, issued
issued under
under the
the chairmanship
chairmanship of
of the
the late
late Congressman
Congressman Ted
Ted Weiss
Weiss
of
New York).
of New
York).
45.
Contra H.R.
H.R. REP.
REP. No.
NO. 100-561,
at 33 (1988) (calling
Kellogg’s
45. Contra
100-561, at
(calling Kellogg's
campaign
campaign“explicit”).
"explicit").
46.
Bruce A.
A. Silverglade,
Silverglade, AA Comment
Comment on
on Public
Public Policy
Policy Issues
Issues in
in Health
Health
46. Bruce
Claims for
POL'Y
& MARKETING
54, 55
55 (1991)
(1991) (arguing that
for Foods,
Foods, 10
10 J.
J. PUB.
PUB. P
OL’Y &
MARKETING 54,
Kellogg's careful
Kellogg’s
carefuladherence
adherence to
to many
many criteria
criteriaadvanced
advanced by
by health
health professionals,
professionals,
consumer advocates
advocatesand
andregulatory
regulatory officials
officials made
consumer
made its advertising
advertising campaign
campaign
both informative
informative and
both
and effective,
effective, although
although unfortunately
unfortunately unique
unique in
in this
this regard).
regard).
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47
illegal.47
The Food,
Drug, and
Act, as
illegal.
The
Food, Drug,
and Cosmetic
Cosmetic Act,
as it existed
existed at the
the
time, strictly
strictly prohibited
prohibited promoting
promoting aa food
food for
forprevention
prevention ofofdisease
disease
48
without the
.48
the Secretary
Secretary of
ofHealth
Healthand
andHuman
HumanServices'
Services’approval
approval.
This is precisely what
what Kellogg did, with
with the
the National
National Cancer
Cancer Institute
as, perhaps,
The Food
as,
perhaps, its unwitting
unwittingaccomplice.
accomplice. The
Food and
andDrug
Drug
49
Administration
(FDA)49
took
exception
and
began
enforcement
steps
Administration (FDA) took exception and began enforcement steps
that would
would have
have stopped
stopped Kellogg's
Kellogg’sclaims.50
claims.50
the opportunity
opportunity to finish
finish its
The FDA never
never had the
its job.
job. Instead,
Instead, the
deregulationmavens
mavensstepped
stepped
Officials at
at the
the OMB effectively
deregulation
in.in.Officials
effectively
muzzled
the
FDA
and
prevented
it
from
enforcing
the
law.51
muzzled the
and prevented it from enforcing the law.51 For
instance,
created aa policy
statement in
1986 to
to combat
combat
instance, the
the FDA
FDA created
policy statement
in May
May 1986
the
use
of
health
claims
on
food
labeling,
but
the
OMB
refused
the use of health claims on food labeling,
refused to
discuss the
thepolicy
policy statement
statementuntil
until March 1987 because
becauseof
of the
theOMB’s
OMB's
discuss
"excessively restrictive."52
dissatisfaction with
with the
the statement
statement as “excessively
restrictive.”52
Once Pandora's
been
opened
a crack,
Once
Pandora’s cereal
cereal box
boxhad
had
been
opened
a crack,
pandemonium
ensued.
Companies
of
every
ilk
and
repute
pandemonium ensued. Companies of every ilk and repute began
began
claims,all
all without
without the scientific
making a variety of
of disease-based
disease-based claims,
support Kellogg
Kellogghad
hadamassed.53
amassed. 53 Nor
Nor did
didthese
these companies
companies have
have the
cooperation and
and oversight
oversight of
of the
the National
Institute or any
cooperation
National Cancer
Cancer Institute
any
other regulatory or nonprofit
nonprofit body
other
body that
that did
did not
not have
have aa financial
financial stake
stake
in the
the claims’
claims'truthfulness
truthfulness
and
in
and
legality.54
legality.54

100-561, at
47.
See H.R.
H.R. REP.
REP. No.
NO. 100-561,
at 2–3;
see also
also Bruce
Bruce A.
A. Silverglade,
Silverglade,
47. See
2-3; see
143,
Preemption
The Consumer
4545
FOOD
Preemption—The
ConsumerVienpoint,
Viewpoint,
FOODDRUG
DRUGCOSMETIC
COSMETIC L.J.
L.J. 143,
146
Kellogg’s campaign
campaign disregarded
disregarded the
146 (1990)
(1990) (describing
(describing how
how the
the Kellogg's
the FDA’s
FDA's

traditional prohibition on
claims for foods
traditional
on disease-prevention
disease-prevention claims
foods and
and thereby
thereby
changed the entire enforcement
enforcement arena).
arena).
321 (g)(1)(B) (2004)
48. See
48.
See 21
21 U.S.C.
U.S.C. §§ 321(g)(1)(B)
(2004) (classifying
(classifying a food used
used for the
the
prevention
of disease
man as
as aa “new
"new drug”);
drug"); § 355(a)
prevention of
disease inin man
355(a) (declaring
(declaring that "no
“no
person
shall introduce
introduce or
or deliver
deliver for
for introduction
person shall
introduction into
intointerstate
interstate commerce
commerce any
any
drug" unless
new drug”
unless approved
approved by
by the
the Secretary
Secretary of Health
Health and
and Human
Human Services).
Services).
49.
As readers
readers may
may remember,
remember, the
are those
those wonderful
who
49. As
the FDA
FDA are
wonderful folks
folks who
gave you
you Vioxx.
Vioxx.
gave
50.H.R.
50.
H.R.REP.
REP. No.
NO.100-561,
100-561, at
at 3.
3.
51.
Id.at
at 22-26.
22–26.
51.Id.
52.
Id.
52.Id.
53.
See, e.g.,
e.g., Alan
S. Levy
Levy &&Raymond
Raymond C.
C. Stokes,
Stokes, Efects
Effects of
of aa Health
Health
53.See,
Alan S.
Promotion
Promotion Advertising
Advertising Campaign
Campaignon
onSales
Sales of
of Ready-to-Eat
Ready-to-Eat Cereals,
Cereals, 102
102 PUB.
PUB.
HEALTH
398,402
402(1987)
(1987)(discussing
(discussingthe
theincrease
increaseininsales
salesofofhigh
highfiber
fber
H
EALTH RREP.
EP. 398,
cereals
advertising and
and promotional
promotional campaigns"
campaigns” by
by
cereals as
asaa result
result of
of the
the “heavy
"heavy advertising
Kellogg and
Kellogg
and their
their competitors).
competitors).
54.
See, e.g.,
54. See,
e.g.,Charles
CharlesS.S.Fuchs
Fuchsetetal.,
al.,Dietary
DietaryFiber
Fiber and
and the
the Risk
Risk of
of
Colorectal Cancer
Cancer and
and Adenoma
Adenoma in
in Women,
Women, 340
340 NEw
NEW ENG.
ENG. J.
J. MED.
MED. 169,
169, 172
172
(1990) (illustrating
(illustrating why
(1990)
whyleaving
leavingititup
uptotofood
foodmarketers
marketerstotocure
curedisease
disease is
is aa bad
bad
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apex and
and nadir
nadir of these
The synchronous
synchronous apex
these claims was probably
oat bran
bran beer.
beer. The
oat
The very
very idea
idea of
of promoting
promoting beer
beer to the
the public
public as
as a
way to fight
than pull
pull a ringfight cholesterol
cholesterol without having to do more than
tab
caused
even
some
marketers
to
stop
short
55
And
consumer
tab caused even some marketers to stop short.
consumer
.55
advocates stopped
stopped aalot
lot shorter
shorter still.
still.
advocates
The result
result of this
The
this free-for-all
free-for-all market
market was
was aa call
call by
byconsumer
consumer
advocates and
and marketers
advocates
marketers alike for
forrenewed
renewedfederal
federalactivity.56
activity.56
Unfortunately, this
this call
call fell
fellon
onplugged
pluggedears
ears as
as there
there continued
continued to be
be
57
an enforcement vacuum
vacuum at
at the
the federal
federallevel.57
level.
Among the
other
forces
of
nature
the other forces of nature that
that abhor
abhor aa vacuum
vacuum are
are the
the
state attorneys
attorneys general.
general. Before
state
Before the
the eighties,
eighties, the
the attorneys
attorneys general
general
focused their
their consumer
consumerprotection
protectionefforts
efforts on
on problems
problems in
in their own
focused
states, leaving
leaving most
most national consumer
states,
consumer protection enforcement
enforcement to
their
their federal
federal counterparts
counterparts at
at the
the FDA
FDAand
andFTC.58
FTC.58 But with
with the
the advent
advent
rise in activity
activity at
of deregulation at the federal level came aa rise
at the
the state
state
level. The
attorneys
general
had
already
come
together
to
deal
with
The attorneys general had
come together to deal with
59
60
deception in automotive
deception
automotive repair'59
repair, discount airline
airline advertising,60
advertising, and
61
rental car practices,61
among
other
things.
As
they
worked
practices, among other things. As
worked together,
together,
idea because
becausethis
thisstudy
studyfound
found no
no evidence
evidencethat
thatdietary
dietaryfiber
fiber reduces
reducesthe
therisk
risk of
of
idea
colorectal cancer).
cancer).
55.
Michele Fairchild
Fairchild &
& Virginia
VirginiaUtermohlen,
Utermohlen, Adopting
Adopting a
a Healthful
Healthful Diet,
Diet,
55. Michele
in
YALEUNIVERSITY
UNIVERSITY SCHOOL
SCHOOL OF
EDICINE HHEART
EART BBOOK
OOK 53
in YALE
OFM
MEDICINE
53(Genell
(Genell J.
J. SubakSubak1980s, oat
oat bran
bran replaced
replacedfish
fish oil
oil as
Sharpe et
et al.
Sharpe
al. eds.,
eds., 1992)
the late
late 1980s,
as a
1992) (“In
("In the
painless way
lower serum
serum cholesterol;
cholesterol; . ...
. . [w]ithin
months, supermarket
supermarket
[w]ithin months,
painless
way to
to lower
shelves were
were stocked
stockedwith
with everything
everything from oat bran beer
shelves
beer to oat
oat bran
bran potato
potato
chips.").
chips.”).
56.
Jeanne E.
Under Industry
Industry Pressure,
Pressure, Shows
Shows New
in
56. Jeanne
E. Saddler,
Saddler, FTC,
FTC Under
New Life
Life in
Backing
Backing Deceptive-Ad
Deceptive-Ad Laws,
Laws, WALL
WALL ST.
ST. J., Apr. 17,
17, 1989,
1989, at
at B4.
B4.
57. During
57.
During this
thisperiod,
period,the
theauthor
authorwas
wasan
anassistant
assistant attorney
attorney general
general and
and
publicly that
FDA and
frequently observed
observed publicly
that the
the problem
problem was that the FDA
and FTC were,
were,
in this
this author's
author’s opinion,
opinion,understaffed,
understaffed,underfunded
underfundedand
andunder
underReagan.
Reagan.
58. Brooke
58.
Brooke A.
A.Masters,
Masters,States
States Flex
FlexProsecutorial
ProsecutorialMuscle,
Muscle,WASH.
WASH.POST,
POST,
Jan. 12,
Jan.
(“Inthe
the 1970s,
1970s, federal
federal officials
. . gave
. gavegrants
grantstotostates
states to
to
12, 2005
2005 at
atA1
Al ("In
officials ...
beef up
up consumer
consumer and
and investor
investor protections
protections....
beef
. .[thus]
[thus]states
states began
began cooperating
cooperating
and finding
finding new
and
new targets.").
targets.”).
59. See
Kathryn Casey
Casey et
et al.,
al., Big Suits:
59.
See Kathryn
Suits: Texas
Texas v. AAMCO,
AAMCO, TEX.
TEX. LAW.,
LAW.,
12 (discussing
(discussing aa settlement
settlement between
between attorneys
attorneys general
general of
of
Mar.
1987, at
at 12,
12, 12
Mar. 22 1987,
statesand
andAAMCO
AAMCO Transmission, Inc.).
fourteen states
Inc.).
60.
Report and
and Recommendations
Recommendations ofofNAAG
Travel
60. Report
NAAGTask
TaskForce
Forceon
on Air
Air Travel
53 Antitrust
Industry: Guidelines
Guidelines for
Air Travel
Travel Advertising,
Advertising, [July–Dec.]
Antitrust &
[July-Dec.] 53
Industry:
for Air
&
17, 1987).
Trade Reg.
Trade
Reg. Rep.
Rep. (BNA)
No. 1345,
1345, at
at S-3
S-3 (Supp.
(Supp. Dec.
Dec. 17,
But see
see
(BNA) No.
1987). But
Morales v.
v. Trans
Trans World
World Airlines,
Morales
Airlines, Inc.,
Inc.,504
504 U.S.
U.S. 374,
374, 391
391 (1992)..
(1992)..
61.
Final Report
Report and
and Recommendations
Recommendations ofof the
Association of
61. Final
the National
National Association
of
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they
on on
the the
they learned
learned that
that they
they could
couldhave
havea asignificant
significantimpact
impact
practices
of major national
that deceived
deceived the
the citizens
citizens of
of
practices of
national companies
companies that
their states.
states. Even
Even ififthe
thefederal
federalagencies
agencies charged
charged with
with consumer
consumer
protection were out
of
commission,
the
state
attorneys
general
out of commission, the state attorneys general were
were
willing
willingtotopool
pooltheir
theirresources
resourcestotoprotect
protecttheir
theirown
owncitizens.62
citizens.62
During the
the Reagan
Reagan era,
era, several
several state
state attorneys
attorneys general
general banded
banded
together
to bring enforcement
actions against
againstaa number
number of
of food
together to
enforcement actions
food
marketers, including
including the
the makers
marketers,
makers of Campbell's
Campbell’s soups,
soups, Sara
Sara Lee
Lee
pastries,
and Nabisco's
100% Bran
Bran Cereal,
Cereal, for
for aa variety of healthpastries, and
Nabisco’s 100%
healthrelated
but
deceptive
food
63
related but deceptive food claims.
claims.63
Several states
states fulfilled the
by by
Several
theNew
NewFederalism's
Federalism’spromise
promise
64
enforcing their
own
consumer
protection
laws.64
The
food
industry
their own consumer protection laws.
began to
to object
began
object to
to this
thisenforcement,
enforcement, despite
despite having
having reacted
reacted so
so
positively
positively when
when new
new federalism
federalism equated
equated with no
no law
law enforcement
enforcement at
the federal
The food industry
federal level.65
level.65 The
industry began
began to level
level claims
claims ofof
Attorneys General
Car Rental
Rental Industry
Industry Advertising
Advertising and
and
Attorneys
General Task
Task Force
Force on
on Car

Practices, [Jan.–June]
Trade Reg.
Reg. Rep.
No. 1407,
1407, at
at SSPractices,
[Jan.-June] 56
56 Antitrust
Antitrust &
& Trade
Rep. (BNA)
(BNA) No.
3, (Supp. Mar. 16,
16, 1989).
1989).
71-72.
62. ABA
ABASpecial
Special Committee,
Committee, supra
supra note
note 41,
41, at 71–72.
63.
Burros, supra
supra note
note 42;
Carole Sugarman,
Sugarman, The
The New
New Chow
Chow Hounds.
Hounds:
42; Carole
63. Burros,
States
Join Forces to Monitor
States Join
MonitorProduct
ProductClaims,
Claims,WASH.
WASH.POST,
POST, Sept.
Sept. 21,
21, 1998,
1998, at
at
E1.
El.
64. Sugarman,
Sugarman, supra
supra note
note 63.
63.
65. Probably
Probablythe
thefinest
finestexample
exampleofofthese
thesearguments
argumentscan
canbe
be found
foundininJOHN
JOHN E.
E.
C
ALFEE &
JANIS K.
K. PAPPALARDO,
PAPPALARDO, B
UREAU OF
CON., FTC,
OW SHOULD
SHOULD
CALFEE
& JANIS
BUREAU
OFEECON.,
FTC, H
How
H
EALTH CLAIMS
C LAIMS FOR
FOR FOODS
FOODS BE
B EREGULATED?
R EGULATED? AN
ANECONOMIC
ECONOMICPERSPECTIVE
PERSPECTIVE
HEALTH
(1989), which serves
as aa paradigm
paradigmof
of the
the FTC
FTC carrying the industry's
(1989),
serves as
industry’s water.
water.
As an artifact of
read. One
of aa failed
failed regulatory
regulatory approach,
approach, this piece
piece is a must
must read.
One
1980s to
way
protection efforts
efforts in the
way for
for those
those who
who opposed
opposed consumer
consumer protection
the 1980s
to
advancean
anintellectual
intellectualjustification
justifcation for
for their
cost-beneft
advance
their inactivity
inactivitywas
was to
to use
use a
a cost-benefit
analysis.
See Joan
The Hidden
Hidden Benefits
analysis. See
Joan Claybrook
Claybrook&& David
David Bollier,
Bollier, The
Benefts of
of
Regulation:
Regulation: Disclosing
Disclosing the
the Auto
Auto Safty
SafetyPayof,
Payoff,3 3YALE
YALEJ.J.ON
ONREG.
REG. 87,
87, 125027
125027
(1985).
Asfor
forthis
thisbreed
breedofofeconomists,
economists, they
they found
foundany
anyinconvenience
inconvenience to
to
(1985). As
industry a major cost
industry
cost and
and found
found no
no beneft
benefittotoa adeception-free
deception-freemarketplace.
marketplace.
128-29 (explaining
See
id. at
See id.
at 128-29
that cost-beneft
cost-benefitanalysis
analysis eliminates
eliminatesnecessary
necessary
(explaining that
ethical,
and political
political considerations
considerations in
the regulatory
regulatory process
process by
by
ethical, moral,
moral, and
in the
favoring
an abstract
abstract economical
economical model
model that
that overemphasizes
overemphasizes costs
favoring an
costs of
of
compliance).
Thus, the
the cost-beneft
cost-benefit battles
battles were
were over
over before
before they
theybegan.
began.
compliance). Thus,
Calfee
Pappalardo’s attempt
which isis essentially
essentially
Calfee and
and Pappalardo's
attempttoto quantify
quantify that
that which
metaphysicalreached
reacheditsitscharmingly
charminglynutty
nuttypeak
peakwhen
when they
they put
put forth the
metaphysical
the
proposition
that the
the best
bestjustification
justification for
for the
the FDA
FDA failing
failing to
illegal health
proposition that
to act
act on
on illegal
health
claims was
was derived
derivedfrom
from the
the formula:
formula: EV
EV = PtBt
claims
PtBt -– (1-Pt)Cf,
(l-Pt)Cf, where
where EV is the
the
expected
is
the
probability
that
the
claim
expectedvalue
valueof
of allowing
allowing aa health
health claim,
claim, PPt
is
the
probability
that
the
claim
t
will turn
turn out
out to
to be
be true,
true, B
is the
the estimated
will
Btt is
estimatednet
netbenefit
beneftof
of allowing
allowing the
the claim
claim ifif
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preemption,
commerce clause
clause problems,
problems, and
and First
preemption, commerce
First Amendment
Amendment
that chose
chose to
to act against
infringement against
against states
states that
against deceptive
deceptive food
marketers'claims
claimsfor
forfoods.66 All
marketers’
Allthe
theclaims
claimsproved
provedfruitless.67
fruitless.67 The
68
foods.66
state attorneys
attorneys general
general did
did not
The rise
state
not go
goaway.62
away.
The
rise in
instates'
states’
marketersto
to renew
renew their
their demands
that the
the FDA,
activities caused
caused marketers
demands that
FTC and
andother
otherfederal
federalagencies
agencies
FTC
taketake
action.69
action.69
The Chicago-school
fueled
the the
The
Chicago-school economic
economic theories
theoriesthatthat
fueled
deregulation fever on the Potomac
deregulation
Potomac in the
the eighties
eighties had
had been
been running
on empty for
forsome
sometime.70
time.70 In its
its simplest
simplest form,
form, the
the Chicago-school
Chicago-school
hypothesis,
as
applied
to
marketing
practices,
was
that
information is
hypothesis, as applied to marketing practices, was that information
71
good; the
the more
morethe
thebetter.71
better. If
If the
the information
informationcontains
containsfalsehoods,
falsehoods,
that is bearable,
because
the
marketplace
will
step
in
to
bearable, because the marketplace will step in correct the
72
falsehoods.72
was flawed.
flawed. In
falsehoods.
This argument
argument was
Infact,
fact,the
themarketplace
marketplace
adjusted to
to deceptive
claims; unfortunately,
adjusted
deceptive claims;
unfortunately, it adjusted
adjusted down
down—
honest marketers
marketers sank
sankto
tothe
thelevel
level of
of their dishonest competitors just
honest
to
be
able
to
73
to be able to compete.
compete.73
it turns out to be true,
true, and
and CCff is
is the
the estimated
estimatednet
netcost
costofofallowing
allowingthe
theclaim
claimifif it
turns out
out to
to be
be false.
false. Id.
Id. at
39-44.
turns
at 39–44.
66. See
generally Richard
Richard L.
Regulation of
of Food
Food Labeling:
Labeling. An
66.
See generally
L. Cleland,
Cleland, The
The Regulation
An
Effective, Uniform
Uniform National
National Standard
Standard Without
Without More
More Preemption,
Preemption, in
in
Efective,
AMERICA’S FOODS
FOODS HEALTH
HEALTH MESSAGES
MESSAGES AND
AND CLAIMS:
C LAIMS: SCIENTIFIC,
SCIENTIFIC,
AMERICA'S
R
EGULATORY, AND
LEGAL ISSUES
ISSUES 91
Tillotson ed.,
ed., 1993)
91 (James
1993)
REGULATORY,
AND LEGAL
(James E.
E. Tillotson
(discussing
of food
foodlabeling
labelingstandards,
standards, to
to the
the extent
extent
(discussing how
how national
national uniformity
uniformity of
that
needed to
to protect
protect consumer
consumer and
and food
food industry
industry interests,
interests, should
should be
be
that itit isis needed
based on
on aa composite
composite of
of state
and federal
federal regulations);
regulations); Charles
Charles P.
P. Mitchell,
based
state and
State
Regulation and
and Federal
State Regulation
Federal Preemption
Preemption of
of Food
FoodLabeling,
Labeling,4545FOOD
FOOD DRUG
DRUG
COSMETIC
L.J.123
123(1990)
(1990)(discussing
(discussingofofthe
theevils
evils of
of preemption and
and the lack
C
OSMETIC L.J.
of legal
underpinnings for
for it);
it); ..
of
legal underpinnings
1991),
1369 (N.D.
(N.D. Tex.
67.
See, e.g.,
Co. v.
v. Mattox,
Mattox, 763
763 F.
F. Supp.
Supp. 1369
Tex. 1991),
67. See,
e.g., Kellogg
Kellogg Co.
1991) (denying
aff’d,
940 F.2d
F.2d 1530
1530 (5th
(5th Cir.
Cir. 1991)
motion
(denying vehemently
vehemently Kellogg’s
Kellogg's motion
af'd, 940
against the
the Texas
TexasAttorney
AttorneyGeneral,
General,Jim
JimMattox,
Mattox,for
for aa preliminary
preliminary injunction
against
for
the right
right totoviolate
violatestate
state food
foodlabeling
labelinglaws
lawson
onseveral
severalconstitutional
constitutional
for the
including the
grounds, including
the Commerce
Commerce Clause
Clause and
and the First Amendment).
Amendment).
(stating that
that Attorneys General
68.
Burros, supra
supra note
note 42
42 (stating
General continue
continue to do
do
68. Burros,
most
the litigating
litigating against
against food
food companies
companies for
for their
their deceptive
deceptive marketing
marketing
most of
of the
practices).
practices).
6, 1989,
16;
69.
FTC’s Welcome
Welcome Return,
Return,ADVERTISING
ADVERTISING AGE,
AGE, Feb.
Feb. 6,
at 16;
1989, at
69. FTC's
Saddler, supra note
note 56.
56.
70.
See A
Critique of
of the
theChicago
Chicago School
School of
ofEconomics,
Economics, http://www
http://www
70. See
A Critique
.huppi.com/kangaroo/L-chiintro.htm (last visited Nov.
Nov. 4,
4, 2005)
2005) (discussing
(discussing the
the
Chicago School of Economics and its short-comings).
71. See
See id.
id.
72. See
See id.
id.
73.
See Burros,
Burros, supra
supra note
note 42 (discussing
of lawsuits
lawsuits
73. See
(discussing the
the proliferation
proliferation of
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Belatedly following
followingon
onthe
theheels
heels ofofthe
thestate
stateattorneys
attorneys general,
general,
FDA and
FDA
and FTC
FTC activity
activityincreased
increased in
in the
the late
late eighties
eighties and
and through the
the
nineties.
FDACommissioner
Commissioner David
DavidKessler
Kessler was
was an
anoutstanding
outstanding
nineties. FDA
example of leadership at the
the top
top of the administration.
administration.
came the
the 2000
2000 election.
election. As
Then came
As aa candidate,
candidate, George W. Bush
portrayed
himself
as
an
ardent
Federalist
portrayed
as
ardent Federalist and
and opponent
opponent of federal
federal
74
control over
control
over state
state activities.74
activities. He apparently overcame
overcame his professed
professed
opposition to
to federal
control of state
opposition
federal control
state activities long enough
enough to get
get
himself made
himself
made President,
President, by
byseeking
seekingfederal
federalinterference
interferencewith
with
75
Florida's
electoral
process.75
As
President,
Bush
continued
to
retreat
Florida’s electoral process.
President,
retreat
from Federalism
from
Federalismwhen
whenititserved
servedhis
hispurposes.76
purposes.76
Federal enforcement
enforcementhas
hasininfact
factfallen
fallenbelow
below the
the prior
prior nadir
nadir in
Federal
the
Unlike
the Reagan
the Reagan
Reagan era,
era, which
which isisnonomean
meanfeat.
feat.
Unlike
the Reagan
deregulators,however,
however,the
theBush
Bushadministration
administrationisisnot
not following
following an
deregulators,
federalactivity.
activity. Instead,
the current
current effect
effect of
of
ideology of decreased
decreased federal
Instead, the
much federal regulation has been
been to
to try to
accommodate
big
compato accommodate
compa77
nies.77
The FDA, in
most grievously.
grievously. ItIt has
nies.
The
in particular,
particular, has
has sinned
sinned most
has
abandoned
its
long-time
deference
to
state
health
officials
and
state
abandoned its long-time deference to state health officials and state
food and
an an
active
program
of of
food
and drug
drug enforcement
enforcement ininfavor
favorof of
active
program
Counsel office
offce in
intervention by its General
General Counsel
in private
private and
and public
public suits
suits
preempted by
by federal
federal regulation (or
alike, urging
urging that
that those
those suits are preempted
78
the lack
thereof).78
Even
the
Institute
of
Medicine
of the
lack thereof). Even the Institute
the National
National
Academies
proposedto
to turn federal
Academies proposed
federal regulatory
regulatory efforts
effortsover
overto to
industry,
donning
blinders
to
conclude
that
"[t]here
is
not
enough
industry, donning blinders to conclude that “[t]here
not enough
evidence of food,
evidence
food, beverage,
beverage, and entertainment advertising's
advertising’s adverse
adverse
impacts on
on children
a ban
on all
impacts
children totosupport
supportcalling
callingforfor
a ban
onsuch
all such
advertising to
to kids."79
kids.”79 Instead
Instead of governmental
governmental action, the Institute
against food companies
against
companies due to the deregulation of
of the
the Regan
Regan era).
era).
74.
See Bruce
Bruce Fein,
Fein, Bogus
Bogus Federalism,
Federalism, WASH.
W ASH. TIMES,
TIMES, June
2004, at
at
74. See
June 2,
2, 2004,
A15.
A15.
75. See
See Bush v. Gore, 531 U.S. 98 (2000).
76. See
See Fein,
Fein, supra
supra note
note 74
74 ("President
(“President Bush
Bush honors
honors federalism more
more in the
the
breach than
than in
in the
the observance,
observance,contrary
contraryto
to his
his vocal
vocal celebration
celebration of states’
states' rights
breach
as aa candidate
candidatein
in the
the 2000
2000 campaign.”).
campaign.").
as
77.
See supra
this author's
author’s opinion,
opinion, the
the correlative
correlative term
term to
to the
the
77. See
supra note
note 57.
57. In
In this
1980s “understaffed,
"understaffed, underfunded,
underfunded, and
and under
under Reagan”
Reagan" would
would be
1980s
be that
that federal
federal
agencies are
arenow
now “Bushwhacked.”
"Bushwhacked."
agencies
78.
E.g., Robert
Robert Cohen,
Cohen, FDA
FDA Stepping
Stepping into
Lawsuits on
78. Eg.,
into Liability
Liability Lawsuits
on Side
Side of
of
Drug
TIMES,
May 11, 2004, at A2.
Drug Makers
MakersititRegulates,
Regulates,SEATTLE
SEATTLE T
IMES, May
79.
INST. OF
OF MED.,
MED., FACT
FACTSHEET:
SHEET: ADVERTISING,
ADVERTISING, MARKETING
MARKETING AND
AND THE
THE
79. INST.
M
EDIA: IMPROVING
IMPROVING M
ESSAGES (2004),
MEDIA:
MESSAGES
(2004),available
availableat
at www.iom.edu/includes
www.iom.edu/includes
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of Medicine
Medicine favored
favored allowing
allowingfood
foodmarketers
marketers totopolice
policethemselves:
themselves:
"Industry should
“Industry
should develop
develop and
and strictly
strictly adhere
adhere to marketing
marketing and
and advertising guidelines
that minimize
minimize the
the risk
risk of obesity
guidelines that
obesity in children
children and
and
80
youth."R0
youth.”
It is
is in
inthis
thisatmosphere
atmosphere of federal
federal complicity
complicity and
and the
the deception
deception
by food marketers
and
others
that
we
now
find
ourselves
confronting
marketers
others that we now find ourselves confronting
the childhood obesity epidemic.
IV. CSPI's
IV.
CSPI’RESPONSE
S RESPONSETO
TOFEDERAL
FEDERAL SLACKING
SLACKING

Although other
other advocacy
advocacy groups
groups and
and private lawyers
lawyers have
have also
also
responded
federalinactivity,
inactivity, aa brief
brief history
history of
of CSPI's
responded totofederal
CSPI’s entry into
private litigation
is instructive.
instructive.
private
litigation is
CSPIboth
bothpublicly
publicly criticized food companies
For decades,
decades, CSPI
companies for
their deceptive
and sought
sought to
to convince
convince them to
deceptive marketing practices
practices and
81
produce
more healthful foods.
foods.2'
While
produce more
Whilethese
these efforts
effortssometimes
sometimes sucsuc82
ceeded,
the
companies
would
often
ignore
CSPI's
entreaties.22
CSPI
ceeded, the companies would often ignore CSPI’s entreaties.
would
thethe
FDA,
or some
otherother
publicpublic
would then
then turn
turntotothetheFTC,
FTC,
FDA,
or some
enforcement agency
agency to
to achieve
achieve sometimes
sometimesmixed,
mixed, but
but often positive,
enforcement
results.
results.83
R3
In the
the new
new millennium,
millennium, however,
however, the
the federal
federal regulators
regulators went to
ground,8484
emerging
from
their
holes
to file
amicus
ground,
emerging
from
their
holes
onlyonly
to file
an an
amicus
brief or
brief
or
two that
that urged courts to ignore state
state law and pay attention
attention solely to
the
federalgovernment’s
government's
refusal
to enforce
the85
the federal
refusal
to enforce
the law.
law. CSPI
85 turned
CSPI
turned to the courts to stop deceptive
deceptive labeling, fraudulent

/DBF]le.asp?id=22609.
/DBFile.asp?id=22609.

80.
COMM.ON
ONPREVENTION
PREVENTION OF O
BESITY IN
HILDREN &
YOUTH, INST.
INST. OF
OF
80. COMM.
OBESITY
IN C
CHILDREN
& YOUTH,
M
ED., PREVENTING
PREVENTING C
HILDHOOD O
BESITY: H
EALTH IN THE
THE BALANCE
BALANCE 177
MED.,
CHILDHOOD
OBESITY:
HEALTH
177
INST.
(Jeffrey P.
P. Koplan
Koplanetetal.al.eds.,
eds.,2005);
2005);see
seealso
also
INSTOF
. OFMED.,
MED.,REPORT
R EPORT BRIEF:
B RIEF:
P
REVENTING CCHILDHOOD
HILDHOOD OOBESITY:
BESITY: HHEALTH
EALTH IN
THE BALANCE,
BALANCE, (2000)
PREVENTING
IN THE
(2000)
available atathttp://www.iom.edu/Object.File/Master/25/858/0.pdf
available
http://www.iom.edu/Object.File/Master/25/858/0.pdf (summarizing
rizing the
the above
above report).
report).
81. See
Malmgren, supra
note 15
15 (outlining
(outlining CSPI's
to the
the FDA
FDA to
81.
See Malmgren,
supra note
CSPI’s entreaties
entreaties to
to
companies' deceptive
stop food companies’
deceptive marketing
marketing practices).
practices).
82. See
See id.
id.
83.
Id.
83. Id.
84.
See Masters,
Masters, supra
note 58
58 (“Americans
on an
an
84. See
supra note
("Americans once
once relied
relied primarily
primarily on
alphabet
protectinvestors,
investors,
alphabetsoup
soupofof federal
federal agencies—SEC,
agencies-SEC, FTC,
FTC, EPA—to
EPA-to protect
consumers and
and the
the environment.
environment. But
consumers
Butstate
state regulators
regulators and
and attorneys
attorneys general
general are
are
bringing
legal action
action and
and launching
launching investigations
investigations in
in these
these and
and other
other areas
areas
bringing legal
where
say federal
federal regulators
regulators have
have fallen
fallen down
down on the
the job.”).
job.").
where they say
77-78 and
85. See
See supra
supra notes
notes 77–78
and accompanying
accompanying text.
text.
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advertisingand
andthe
theuse
use
dangerous
food
advertising
ofofdangerous
food
additives.86 To do so,
so, it
87
additives.26
created its
its Litigation
Litigation Project
created
Project inin2004.27
2004. Within its
its frst
firstyear,
year, CSPI
CSPI
settled claims
claims of deceptive
settled
deceptive labeling against
against Tropicana
Tropicana for its
its Peach
Peach
Papaya,
Aunt
Jemima
for
its
Frozen
Blueberry
Waffes,
Quaker
Papaya, Aunt Jemima for its Frozen Blueberry Waffles, Quaker for
its Fruit
Fruit and
andCream
CreamInstant
Instant
Oatmeal
other
its
Oatmeal
andand
other
foodfood
companies. 88 In
companies.22
several instances,
instances,CSPI
CSPIwas
was able
able to
to resolve
several
resolve the
the problem
problem through
through
with the company.
informal negotiations
negotiations with
company. When
When those
those efforts failed
CSPI's Litigation Project
involved in private
CSPI’s
Project became
became involved
private lawsuits
lawsuits on
on
behalf of
of consumers.
consumers.
For example,
against Arizona
Arizona Rx
example, CSPI
CSPI joined aa pending
pending case
case against
beveragesfor
forintroducing
introducing aa new
new line
line of drinks that claimed
beverages
claimed to have
have
near-miraculous
health
effects
achieved
by
using
gingko
biloba,
near-miraculous health effects achieved by using
biloba,
panax ginseng, Echinacea
The amounts
of
Echinacea and
andother
othersubstances.89
substances.89 The
amounts of
these
ingredients in the
were miniscule, sometimes
these ingredients
the beverages
beverages were
sometimes undetectable, and
anditit was
was unclear
unclearifif any dose
dose of
of the
the herbs
herbs would
would deliver
detectable,
90
the promised benefts.90
benefits.
CSPI's Litigation
CSPI’s
LitigationProject
Project also
also helped
helped an
an injured
injured consumer
consumer bring
an
action
against
Whole
Foods
Company
and
Quorn
Foods for
for the
an action against Whole Foods Company and Quorn Foods
the
91
Quorn Foods
manufacturing and
and sale
manufacturing
sale of
of a ameat
meatsubstitute.91
substitute.
Quorn
Foods
acknowledged that
that this
adverse
acknowledged
this product
productcaused
caused"allergic
“allergicandand
adverse
92
reactions."92 However, both
reactions.”
both Quorn
Quorn Foods
Foods and
and Whole
Whole Foods
Foods rejected
CSPI's
and
consumers'
requests
to
put
a
simple
warning
CSPI’s
consumers’ requests to put a simple warning on the label
milk or
(like those
those required
required for peanuts,
peanuts, milk
or wheat
wheat allergies)
allergies) so
so that
that
93
consumers
would
know
of
the
possible
reaction.
93
CSPI
had
already
consumers would know of the possible reaction.
asked the
the FDA
FDA to ban
asked
ban the
the proprietary
proprietary soil
soilfungus
fungusthat
thatserves
serves as
as the
the
primary
require
a a
primary ingredient
ingredient of
of Quorn
Quornproducts,
products, ororatatleast
leastto to
require
warning,
but the
warning, but
the FDA went
went along
along with
with the
thecompany,
company, leaving
leaving the
the
86.
Press Release,
Sci. in
in Pub.
Pub. Interest,
Interest, Food
Food Watchdog
Watchdog Group
Group
86. Press
Release,Ctr.
Ctr. for
for Sci.
Announces Litigation
(May 3,
3, 2005),
2005), available
available at
at http://www.cspinet
http://www.cspinet
Announces
Litigation Initiative
Initiative (May
.org/new/200505031.html.
87.
Id.
87. Id.
88. Press
Release,Ctr.
Ctr. for
for Sci. in Pub.
88.
Press Release,
Pub. Interest,
Interest, Crackdown
Crackdown on
on Fraudulent
Fraudulent
Food Labels
Labels Urged
Urged (Oct. 27, 2005),
available at
at http://www.cspinet.org/
http://www.cspinet.org/
Food
2005), available
new/200510272.html.
Ctr. for Sci.
89. Press
Press Release,
Release, Ctr.
Sci. in
in Pub.
Pub. Interest,
Interest, supra
supra note
note 86.
86.
90. See
Release,Ctr.
Ctr. for
for Sci.
Sci. in Pub.
90.
See id.; Press
Press Release,
Pub. Interest,
Interest, Arizona Rx
Rx Teas:
Teas:
(Apr. 29,
Prescription
Lawsuits (Apr.
29, 2003),
available at
at http://www.cspinet
http://www.cspinet
Prescription for
for Lawsuits
2003), available
.org/new/20030429 1.html.
.org/new/200304291.html.
Ctr. for Sci.
91. Press
Press Release,
Release, Ctr.
Sci. in
in Pub.
Pub. Interest,
Interest, supra
supra note
note 86.
86.
92.
Id.
92. Id.
93.
Id.
93. Id.
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consumer no
no option
option but to file
file his
consumer
his own
ownlawsuit.94
lawsuit.94
Thus, the
the private
private approach
approachoften
often worked,
worked,but
but when
when itit did not,
Thus,
not,
CSPI was
was willing
willing to extend
CSPI
extend its own activity into
into the
the courts,
courts, to help
help
consumers
try
to
stop
deception.
consumers try
deception.

V.THE
THEPROMISED
PROMISEDCOUNTERPOINT
COUNTERPOINT
V.
As promised,
counterpoint to
to Litigation
Litigation
promised, this Article
Article serves
serves as
as aa counterpoint
as aa Tool
Tool in
That
as
in Food
Food Advertising:
Advertising:Consumer
ConsumerProtection
ProtectionStatutes.95
Statutes.95 That
piece
successfully (though
(though far
far from impartially)
some of
of
piece successfully
impartially) describes
describes some

the
with, and
and the
the limited case
law in the
the problems
problems with,
case law
the area
area of, food
food
though, in
in Part
Part II,
II, which purports to
marketing. The
The article
article weakens,
weakens, though,
show why
why litigation is just
show
just aa bad
bad idea
idea (ironic
(ironic given
given that
that both
both the
the
authors are
authors
are lawyers).96
lawyers).96 As Bond
Bond and
and Price's
Price’s article
article focuses
focuses its
its
marketing to
to children,
children,this
thisArticle
Article will
will as well, by
critical review on marketing
perceived cost
cost to
to its
its corresponding reality.
comparing each perceived
PERCEPTION:
"Litigationisisalways
alwaysuncertain.”
uncertain.97
PERCEPTION: “Litigation
,97
REALITY:
Life isis also
also uncertain,
uncertain,but
butwe
wedo
do not
not give
give up
up on
on it.
R
EALITY: Life
What is certain is that litigation,
litigation,or
oreven
even the
the threat
threat of
of it,it,can
cansucceed
succeed
where
all else
has failed.
failed. CSPI's
with its
where all
else has
CSPI’s own
own recent
recent experience
experience with
Litigation
Project
has
shown
that.
Litigation Project has shown that.
PERCEPTION:
"Litigationisis narrow
narrow and often case-specifc."98
PERCEPTION: “Litigation
case-specific.”98
REALITY:
Although judges
judges do
do tend
tend to insist
R
EALITY: Although
insist that
thata alawsuit
lawsuit
involve specific facts and
and specific violations of specific laws, impact
litigation, such
against junk-food
junk-food companies
for marketing
litigation,
such as
as actions against
companies for
to kids, can
case at
athand.
hand. For
can often have an influence far beyond the case
example, the
the Pelman
Pelman lawsuit,
lawsuit, discussed
by the
the Bond
example,
discussed by
Bond and
and Price
Price
article, has
absolutely raised
raisedthe
the bar
bar in
in the
about the
the link
link
article,
has absolutely
the debate
debate about
between junk
junk food and childhood obesity, taking the
between
the discussion
discussion far
beyond the two plaintiffs
plaintiffsand
and one
one lawyer
lawyerinvolved.99
involved.99
PERCEPTION:
"Counselare
areinevitably
inevitably infuenced
P
ERCEPTION: “Counsel
influenced bybythethe
availability of
of attorneys
attorneysfees.”100
availability
fees."'
00
REALITY:
Pot,meet
meetkettle.
kettle. Contrary to
R
EALITY: Pot,
to reports
reports spread
spread by busi94. Id.
94.
Id.
95. Price
95.
Price &&Bond,
Bond,supra
supra note
note 1.
1.
96. Id.
96.
Id.
97. Id.
97.
Id. at
at __.
98. Id.
98.
Id. at
at __.
99.
Pelman v.
McDonald’s Corp.,
2005); Price
99. Pelman
v. McDonald's
Corp., 396
396 F.3d
F.3d 508
508 (2d
(2d Cir.
Cir. 2005);
Price &
&
Bond, supra
supra note
note 1,
1, at
at __.
100. Price
100.
Price &
&Bond,
Bond, supra
supra note
note 1,
1, at
at __.
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ness interests,
interests,the
thepossibility
possibilityofoffees
feesisis not
not the
the only
only motivator
ness
motivator in
public
litigation. InInfact,
public interest
interest litigation.
fact,itsitsperforce
perforcecomes
comes in
in second
second to
illegal practices
forcing deceptive
stopping illegal
practices and forcing
deceptive defendants to yield at
least some
some of
of the
least
the fruits
fruits ofoftheir
theirdeception
deceptionbecause
because monetary
monetary or
or
award of
of fees.
fees. Moreover,
injunctive relief
relief isis aa prerequisite
prerequisite to an award
Moreover, the
the
Price and
and Bond
Bond article acknowledges
acknowledges this
this possibility
possibility by quoting
quoting one
one
lawyers in
in this field as
saying he
he does
doesnot
not“profit
"profit from
of the leading lawyers
as saying
101
."101
these
suits. .... .”
privatelawyers
lawyersmust
mustget
getpaid,
paid,but—in
but in
these suits.
Of course,
course, private
caseno
noone
onehas
hasnoticed—the
noticed the courts
are not
not overflowing
overflowing with food
case
courts are
marketing lawsuits.
lawsuits. In
fact,
the
Price
and
Bond
article
In fact, the Price and
article only
only came
came up
with
with three
three lawsuits
lawsuits to
to support
support its
its seven
seven bullets of
of possible
possible allegations
102
by plaintiffs.102
It appears
plaintiffs.
appears that
that there
there have,
have, in
in fact,
fact,been
beenmore
more
seminars sponsored
sponsoredby
by defense
defenselawyers
lawyers to
to talk about these
seminars
these lawsuits
than
actuallawsuits.103
than actual
lawsuits.'
03 : “Litigation
PERCEPTION:
"Litigation can
time-timePERCEPTION
can bebeexpensive
expensiveandand
consuming."104
104
consuming.”
REALITY:
Pot,meet
meetkettle,
kettle,
part
Althoughefficient
eficient litigation
R
EALITY: Pot,
part
II.II.Although
need
not
be
expensive,
defense
counsel
consume
cost and
and time
time by
need
expensive, defense counsel consume cost
filing multiple
filing
multiple motions
motions to
to prevent
prevent the
the merits
merits of lawsuits
lawsuits from ever
ever
counsel use
use these
these dilatory
dilatory and
coming before
before aajury.105
jury.105 Defense
Defense counsel
and
obstructionist tactics during
during the
the lawsuit's
lawsuit’sdiscovery
discoveryphase
phase to
to keep
keep the
106
truth from
the
plaintiff.106
from the plaintiff.
PERCEPTION:
"Litigationisisnot
notalways
alwaysa quick
a quickfix.”107
PERCEPTION: “Litigation
6x.„107
REALITY:
Inthis
this area,
area,there
thereisisnot
notaaquick
quickfix,
fx, as
R
EALITY: In
as proven by the
the
years
years of complacency of food
foodmarketers
marketers and
and federal
federal agencies
agencies alike.
alike.
Although
Although some
some lawsuits
lawsuits drag
drag on
on for
foryears,
years,usually
usuallybecause
becauseofof
108
defense
tactics,
102
others result
resultin
in true
true gains
gains in
in aa short
short time.
time. For
defense tactics, others
For
example,
private
example, the
the Tropicana
Tropicana Peach
Peach Papaya
Papaya lawsuit,
lawsuit, brought
brought by
by private
counsel and
andCSPI’s
CSPI'sLitigation
Litigation Project, took a little
little over six months to
counsel

101. Id. at __.
_. <To
101.
<ToPrice
Priceand
and Bond>
102. See
102.
See id.
id.
103.
Evan Schaeffer's
Schaeffer’s Legal
Legal Underground,
Underground, http://www.legalunderground
http://www.legalunderground
103. Evan
.com (Apr. 19,
19, 2005).
2005).
104. Price
104.
Price &
&Bond,
Bond,supra
supra note
note 1,
1, at
at __.
105. See
Tort and
105.
See Symposium, Selected
Selected Tort
and Civil
CivilJustice
Justice Issues
Issues Before
Before the
the 117th
117th
Ohio General
L.J. 365,
365, 373 (1987).
General Assembly,
Assembly, 48
48 OHIO
OHIO SST.
T. L.J.
106. See
106.
See id.
id.
107. Price
107.
Price &
&Bond,
Bond, supra
supra note
note 1,
1, at
at __.
108. Symposium,
108.
Symposium, supra
supra note
note 105,
105, at
at 373.
373.
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settle. 109 In addition, advocates
advocatesare
arenot
notlooking
lookingfor
foraa“quick
"quickfix”
fx" but
settle.
109 an
an effective, long-term
rather
long-term cure.
cure.
PERCEPTION:
"Litigationmay
may not expedite
P
ERCEPTION: “Litigation
expedite broad
broadpublic
public
benefits."110
110
benefits.”
REALITY:
This claim essentially
R
EALITY: This
essentially depends
depends on who
who determines
determines
public
groups and
and lawyers
lawyers who
who work
work for
public benefts-advocacy
benefits-advocacy groups
for free
free
unless
they win,
win, or multinational
and their lawyers who
unless they
multinational companies
companies and
get paid by the month.
PERCEPTION:
"Thelegislative
legislativeand
and executive
executive branches
branches are better
P
ERCEPTION: “The
111
"111
equipped
equipped.”
REALITY:
Correct. That
That is why CSPI
R
EALITY
CSPI went
went to
to legislatures
legislatures and
and
* : Correct.
agenciesfor
for decades
decadesbefore
beforegiving
givingup
up and
and starting
starting its
its Litigation
agencies
Project. The
Theother
othertwo
twobranches
branches of
of government
government have
have fallen
fallenasleep
asleep at
the
wheel,'
11212 leaving the courts as the only option in
the wheel,
leaving the courts as the only option in some cases.
some
cases.
PERCEPTION:
"Societycan
canaddress
addressthe
theissues
issuesraised
raisedby
by food
P
ERCEPTION: “Society
advertising
to
113
advertising to children.”
children."113
REALITY:
Oneofofthe
thePrice
Priceand
andBond
Bondarticle’s
article's icons
iconsof
of “society”
"society"
R
EALITY: One
is
the
Children's
Advertising
Review
Unit
(CARU),114
a
114
is the Children’s Advertising Review Unit (CARU), a tradetrade
group
group
that
weak and
and so
so ineffective
ineffective that
that its parent,
parent, the
the National
National Adveris so weak
tising Review
plans in
in the
the summer
of 2005 to
Review Council,
Council, announced
announced plans
summer of
115
consider
changes
in
CARU's
In the fall of
consider changes in CARU’s policies.
of 2005,
2005, CARU
policies.
115
sent aa letter
sent
letter totothe
theFederal
FederalTrade
TradeCommission
Commission outlining
outliningminor
minor

109. See
109.
See Stipulation and
and Agreement
Agreement of
of Compromise
Compromise and
and Settlement,
Settlement, Gray
Gray v.
v.
11, 2005),
Tropicana
No. CAM-L-1393-05
CAM-L-1393-05 (N.J.
Super. Ct.
Ct. Aug.
Aug. 11,
Tropicana Corp.,
Corp., No.
(N.J. Super.
available at
agreement.pdf (stating
available
at http://www.cspinet.org/new/pdf/tropicana
http://www.cspinet.org/new/pdf/tropicana_agreement.pdf
that plaintiffs
plaintiffs filed
dating the
stipulation to
that
filedthe
thecase
case on
on February
February 24,
24, 2005
2005 and
and dating
the stipulation
to
settle on
on August 11,
settle
11, 2005).
2005).
110. Price
110.
Price &
&Bond,
Bond, supra
supra note
note 1,
1, at
at __.
111.
Id. at
at __.
111. Id.
112. See
II.
112.
See supra Part II.
113.
Id. at
at __.
113. Id.
114.
Children’s Advertising
Advertising Review
Review Unit
Unit (CARU),
(CARU),
114. See
See About
About the
the Children's
14, 2006)
http://www.caru.org/about/index.asp
(last visited
visited Mar. 14,
http://www.caru.org/about/index.asp (last
2006) (noting
(noting that
that
CARU
is the
the children's
children’s arm
arm ofofthe
theadvertising
advertisingindustry's
industry’sself-regulation
self-regulation
CARU is
program and
and was
was founded
founded in
in 1974
1974 as
as part
part of
of aa strategic
strategic alliance
alliance with
with the major
advertising trade
trade associations
through the
the National
advertising
associations through
National Advertising
Advertising Review
Review
Council).
Council).
115.
C. Manly
Manly Molpus,
Molpus, President
President &
& CEO,
CEO, Grocery
Grocery Mfrs.
Mfrs. Ass'n,
Ass’n,Remarks
Remarks at
at
115. C.
the
Perspectives on
Marketing, Self-Regulation
Self-Regulation and
and Childhood
Childhood Obesity
Obesity
the Perspectives
on Marketing,
Workshop 128–30
128-30 (July
(July 15,
15, 2005)
2005) (transcript
(transcriptavailable
availableatathttp://www.ftc.gov/
http://www.fc.gov/
Workshop
bcp/workshops/foodmarketingtokids/transcript_05 0715.pdf).
bcp/workshops/foodmarketingtokids/transcript_050715.pdf).
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119
119

116
procedural
changes.
Whether CARU actually
procedural changes.
Whether
actually makes
makes significant
"6
changesisis less
lessthan
thancertain.
certain. Its process
changes
process is heavily
heavily dominated
dominated by
those
whom itit purports
to control. For
those whom
purports to
Forexample,
example, marketers
marketers or their
advertising
agencies
comprise
eighteen
of
the
twenty-two
advertising agencies comprise eighteen of the twenty-two positions
positions
on CARU's
Perhapsthis
this is
is why its
on
CARU’s advisory
advisory board.'
board.117 Perhaps
its process
process is
17
glacial.
As
glacial.
Asformer
formerDirector
DirectorofofCommercial
CommercialClearances
Clearances for MTV
MTV
Networks,
`By the
Networks, Lisa Slythe,
Slythe, said,
said, “By
the time
timethey
theytake
takeaction,
action,the
the
commercial has
usual [sic] finished
commercial
has usual
finished running
runningas
asscheduled
scheduled and
and been
been
viewed
viewed by millions
millions ofofchildren.""2
children.”118 CARU is
is not
not only
onlya aslowslow119
Thus,
moving
creature
of
industry,
it
has
no
enforcement
powers.'
19
moving creature of industry, it has no enforcement powers.
chicken guarding the foxhole.
it is
is less
less a watchdog than aa chicken

VI.
CONCLUSION
VI. CONCLUSION
Kids are
are getting fatter
fatter because
because of the foods that food
food marketers
marketers
sell directly to children.
sell
children. With
Withobesity
obesitycome
comesevere
severe health
health risks,
risks, as
as
well
well as
as social opprobrium.
Lawsuits are
to resolve
a dispute,
but but
Lawsuits
are not
not the
thebest
bestway
way
to resolve
a dispute,
sometimesthey
theyare
arethe
theonly
onlyway.
way. Private
sometimes
Private litigation is on
on the
the rise
rise
there is
is a near-complete
failure of
only because
because there
near-complete failure
of federal
federal consumer
consumer
protection.
protection. Congress
Congress does
does not
not even
even consider
consider consumer
consumer protection
protection
laws, and the industry,
industry, as
as aa result,
result, has
has run rampant.
rampant.
There is a simple step
There
step that food
food marketers
marketers can take to prevent
prevent
litigation stop deceptive
litigation—stop
deceptiveand
and unfair
unfairmarketing
marketing practices
practices aimed
aimed to
get kids to eat even
even more
more junk
junk food.

116. Letter from James
R. Guthrie,
Guthrie, President
President&& CEO,
CEO, Nat’l
Nat'l Adver. Review
116.
James R.
Council, to Donald S. Clark, FTC, and C. Manly Molpus,
Council,
Molpus, President
President & CEO,
CEO,
Grocery Mfrs.
Mfrs. Ass’n
Ass'n (Sept.
15, 2005),
2005),available
availableatathttp://www.ftc.gov/os/
http://www.fc.gov/os/
Grocery
(Sept. 15,
comments/FoodMarketingtoKids/516960-00072.pdf
comments/FoodMarketingtoKids/516960-00072.pdf.
Most
the letter
letter
Most of the
consists
current CARU
policy or
orannouncement
announcement of
an
consists of
of either
either reiteration
reiteration of
of current
CARU policy
of an
intent
think more
more about
about future
future changes.
changes. Id.
Id. The
Thesole
soleconcrete
concretechange
change was
was
intent to
to think
the
nomeans
means aa radical
radical
the decision
decision to
to put
put aa complaint
complaintform
form on
on its
its Web
Web site—by
site-by no
revision
or improvement.
improvement. Id.
revision or
Id. at
at 2.
2.
117.
Flythe, Problems
Problems with
withSelf-Regulation,
Self-Regulation,Commercial-Free
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