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The California
its decision
decision in
in Deleon
Deleon v.
Verizon
The
California Court
Court of
of Appeal
Appeal recently
recently decided
decided to
to publish
publish its
v. Verizon
Wireless,
which provides
California Private
Private
Wireless,1which
providessome
somemuch-needed
much-neededguidance
guidanceinininterpreting
interpreting the
the California
Attorneys General
General Act
Act of
of 2004
2004 (PAGA),
(PAGA), California
California Labor
Labor Code
Code sections
seq. By
By
Attorneys
sections 2898,
2898, et
et seq.
holding that
the State
State of
of California
California is
is not
not required
required to
to approve
approve aa class
class action
holding
that the
action settlement
settlement
agreement in
in order
order for
for the
the class
class members
members to
to be
be able
able to
to waive
waive PAGA
PAGA claims,
agreement
claims, the
the court
court
in Deleon
Deleon took
a significant
significant step
step in
in clarifying
clarifying the
the nature
natureof
ofaaPAGA
PAGA action.
action.
in
took a
1

Background of
ofthe
thePAGA
PAGA
Background
California's Labor
Labor and
and Workforce
Workforce Development
Development Agency
Agency (LWDA)
(LWDA) is
is authorized
authorized to
to assess
assess and
and
California's
collect
civil
penalties
against
employers
that
violate
certain
provisions
of
the
California
Labor
collect civil penalties against employers that violate certain provisions of the California Labor
Code.
On
the
theory
that
the
LWDA
lacked
sufficient
resources
to
fully
enforce
the
Labor
Code. On the theory that the LWDA lacked sufficient resources to fully enforce the Labor
Code, the
PAGA, which
Code,
the California
California Legislature
Legislature enacted
enacted the
the PAGA,
which took
took effect
effect on
on January
January 1,
1, 2004.
2004.
Known
to
many
as
the
"bounty
hunter
law,"
the
PAGA
established
a
civil
penalty
Known to many as the "bounty hunter law," the PAGA established a civil penalty for
for virtually
virtually
every provision
provision of
of the
the California
California Labor
Labor Code
Code that
did not
not previously
previously have
have one.
one. More
More
every
that did
importantly, the
thePAGA
PAGA authorized
employee," i.e.,
i.e., an
an employee
employee who
who has
has had
had
importantly,
authorized any
any "aggrieved
"aggrieved employee,"
his
her Labor
Labor Code
action,
his or
or her
Code rights
rights violated,
violated, to
to seek
seek civil
civil penalties
penalties directly
directly through
through a
a civil
civil action,
where previously
only the
the Labor
Labor Commissioner
Commissioner could
where
previously only
could seek
seek such
suchpenalties.
penalties. In
In addition,
addition, the
the
PAGA
pursue PAGA
PAGA civil
PAGAauthorizes
authorizesan
an "aggrieved
"aggrieved employee"
employee" to
to pursue
civil penalties
penalties on
on behalf
behalf of
of other
other
current
and former
former "aggrieved
"aggrieved employees."
employees."
current and
The
The PAGA
PAGAhas
hasalways
alwaysbeen
beensomewhat
somewhatcontroversial,
controversial,and
anditit was
wasquickly
quickly amended
amended in
in its
its first
first
year
to stave
stave off
off lawsuits
lawsuits over
over violations
violations of
of minor
minor Labor
Labor Code
Code provisions
such as
year to
provisions –- such
as the
the font
font
size
of
posters
–
by
creating
a
separate
procedure
for
pursuing
the
violation
of
such
size of posters - by creating a separate procedure for pursuing the violation of such
provisions.
Nevertheless, even
amended the
the PAGA
PAGA twice
provisions. Nevertheless,
even after
after itit amended
twice more,
more, the
the legislature
legislature still
still
left
unresolved
a
number
of
issues
about
the
nature
of
such
an
action.
For
instance,
because
left unresolved a number of issues about the nature of such an action. For instance, because
the
statute designates
designates a
a PAGA
PAGA plaintiff
general" who
who can
can collect
collect
the statute
plaintiff as
as aa "private
"private attorney
attorney general"
penalties,
75%
of
which
go
to
the
state,
is
the
state
necessarily
a
party
to
any
settlement
of
penalties, 75% of which go to the state, is the state necessarily a party to any settlement of
PAGA
waive
PAGAclaims?
claims?Can
Canan
anemployer
employersettle
settleaa class
classaction,
action, in
in which
which the
the employees
employees agree
agree to
to waive
any
potential PAGA
PAGA claims,
claims, even
even ifif no
no PAGA
PAGA claims
claims were
were alleged?
alleged? Finally,
Finally, is
is aa PAGA
PAGA action
a
any potential
action a
type of
of state
state "enforcement"
"enforcement" action
action in
in which
which the
the aggrieved
aggrieved employee
employee acts
acts on
on behalf
behalf of
the
type
of the
state, such
such that
the other
other allegedly
allegedly "aggrieved"
"aggrieved" employees
employees have
participate in
in
state,
that the
have no
no right
right to
to participate
the litigation?
litigation?
the
The Facts
of the
theDeleon
DeleonCase
Case
The
Facts of
Prior to
the Deleon
Deleon case
case being
Jodi Evenson
Evenson brought
class action
against
Prior
to the
being filed,
filed, Jodi
brought a
a class
action lawsuit
lawsuit against
Verizon in
which she
she alleged
alleged a
a number
number of
of Labor
Labor Code
Code violations
violations based
based on
on Verizon's
Verizon's
Verizon
in which
The parties
reached a
a
purported practice
practice of
of "charging
"chargingback"
back"commissions
commissionsto
tosalespersons.2
salespersons. The
purported
parties reached
settlement during
during the
the early
early months
months of
after nearly
nearly three
three years
years of
and the
the
settlement
of 2006,
2006, after
of litigation,
litigation, and
trial court
court certified
certified aa settlement
settlement class
class of
of "[a]ll
"[a]llindividuals
individualswho
who worked
worked for
for Verizon
Verizon as
as an
an
trial
hourly commissioned
commissioned sales
during the
the class
class period.
As a
hourly
sales employee
employee[in
[in California]"
California]" during
period. As
a result,
result,
Verizon
claims, actions,
actions, suits,
suits, causes
causes of
of action,
action, damages
damages whenever
whenever
Verizon was
was released
released from
from "all
"all claims,
2
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incurred,
liabilities of
of any
any nature
nature whatsoever,
whatsoever, including
including penalties
penalties arising
of any
any conduct,
conduct,
incurred, liabilities
arising out
out of
events,
or transactions
transactions occurring
occurring during
during the
the class
class period
were alleged
alleged or
or which
which were
were
events, or
period that
that were
required to
have been
been alleged
under the
the doctrine
doctrine of
of compulsory
compulsory joinder
in
required
to have
alleged in
in the
the litigation
litigation under
joinder in
the Evenson
Evenson suit."
No PAGA
PAGA claims
did
the
suit." No
claimswere
weremade
madein
in the
the Evenson
Evensonaction,
action, and
and the
the settlement
settlement did
not specifically
specifically reference
reference the
the release
release of
of PAGA
PAGA claims.
not
claims.
In 2005,
2005, Saul
Saul Deleon
Deleon filed
filed aa representative
representative action
actionagainst
againstVerizon,
Verizon,in
inwhich
whichhe
hesought
soughtPAGA
PAGA
In
penalties (but
(but no
no damages)
damages) for
for the
thesame
same employees,
employees, based
based on
on the
the same
same Labor
Labor Code
Code
penalties
violations, as
as in
in the
the Evenson
Evenson class
class action.
Verizon asked
to dismiss
dismiss Deleon's
Deleon's
violations,
action. Verizon
asked the
the court
court to
complaint on
on the
the grounds
grounds ofres
ofres judicata,
judicata, arguing
arguing that
thatVerizon
Verizon had
had already
already been
been released
released of
of
complaint
all claims
claims arising
arising out
out of
of the
the"charge
"chargebacks"
backs"in
inthe
theEvenson
Evensonclass
class action,
action,which
whichincluded
includedPAGA
PAGA
all
penalties attached
such violations.
violations. The
The court
court agreed
agreed with
with Verizon,
Verizon, dismissing
dismissing
penalties
attached to
to such
the Deleon
Deleon complaint
without leave
leave to
to amend,
amend,from
fromwhich
whichDeleon
Deleonappealed.
appealed. The
The Second
Second
the
complaint without
District Court
Court of
of Appeal
Appeal thus
issue of
of all
all claims
claims
District
thus had
had before
before itit the
the issue
of whether
whether the
the settlement
settlement of
in a
a class
class action
could bar
a plaintiff
plaintiff from
frombringing
bringingaasubsequent
subsequentPAGA
PAGA action
action based
based on
on
in
action could
bar a
the same
same set
set of
of facts
facts concerning
concerning the
the same
same employees,
employees, even
even ifif no
noPAGA
PAGA claims
the
claims were
were made
made in
in
the class
class action.
the
action.
A Class
ofAll
AllClaims
ClaimsIncludes
Includes
PAGA
Claims,
Regardless
Whether
A
Class Settlement
Settlement of
PAGA
Claims,
Regardless
of of
Whether
They Were
Were Alleged
Allegedin
inthe
theClass
ClassAction
Action
They
The Deleon
because aa PAGA
The
Deleon plaintiff
plaintiff argued
argued that
that because
PAGAplaintiff
plaintiffisisaa"private
"private attorney
attorney general"
general" for
for
the state,
state, the
the "aggrieved
"aggrieved employee"
employee" acts
acts on
on behalf
behalf of
of the
the state
state for
for purposes
purposes of
of enforcing
enforcing the
the
the
Labor Code
in
Labor
Code and
and collecting
collecting penalties.
penalties. The
TheState
Stateof
of California
Californiawas
wasthus
thusaaparty
party in
in interest
interest in
any PAGA
PAGA action
reason, any
any settlement
settlement that
thataffected
affectedPAGA
PAGA claims
have
any
actionand,
and, for
for that
that reason,
claims must
must have
the
consent
of
the
state.
The
court
of
appeal
dismissed
this
argument.
"Nothing
in
the
the consent of the state. The court of appeal dismissed this argument. "Nothing in the
statute empowers
empowers the
employee to
an action
action on
State." Likewise,
Likewise, the
statute
the employee
to bring
bring an
on behalf
behalf of
of the
the State."
the
PAGA
statute
"does
not
confer
on
that
plaintiff
the
stature
of
a
prosecuting
and the
PAGA statute "does not confer on that plaintiff the stature of a prosecuting officer,
officer, and
the
fact that
that the
the plaintiff
plaintiff may
may be
be acting
acting as
as a
a so-called
so-called private
general is
fact
private attorney
attorney general
is irrelevant."
irrelevant."
Instead, the
the Deleon
Deleon court
court followed
followed the
the logic
logic of
of the
the federal
federal district
district court
courtdecision
decision in
in Waisbein
Waisbein
Instead,
an
v.
UBS Financial
v. UBS
Financial Services,
Services,3and
andheld
heldthat
that because
because aa PAGA
PAGAaction
actionisis"an
"analternative"
alternative" to
to an
action
by the
the LWDA,
LWDA, it
was of
of no
no consequence
consequence that
the LWDA
LWDA had
in
action by
it was
that the
had not
not been
been notified
notified in
the
Evenson class
an employee
employee to
bring or
or settle
settle PAGA
PAGA claims),
the Evenson
class action
action (as
(as is
is required
required for
for an
to bring
claims), or
or
that
the State
State of
of California
California wasnot
wasnot a
a party
party to
to the
the settlement
settlementof
ofthe
theEvenson
Evenson class
class action,
or
that the
action, or
that no
no PAGA
PAGA claims
Evenson class
any
that
claims had
had been
been alleged
alleged in
in the
the Evenson
class action.
action. Rather,
Rather, employees
employees in
in any
class action
as part
of a
a settlement
settlement agreement,
agreement, to
to waive
waive any
any claims,
claims, including
including
class
action had
had the
the right,
right, as
part of
any PAGA
PAGA claims
and such
such a
a waiver
waiver would
would bar
barany
anysubsequent
subsequentPAGA
PAGA
any
claims against
against their
their employer,
employer, and
action based
based on
same set
set of
of facts
facts against
against the
the same
same employer.
employer.The
The consequences
consequences of
of
action
on the
the same
the Deleon
Deleon decision
the
decision are
are therefore
therefore far-reaching.
far-reaching.
3

SettlementofofPAGA
PAGAClaims.
Claims.Because
Becausethe
thestate
stateisisnot
notaaparty
partytotoaaPAGA
PAGA action,
action, the
the
Settlement
parties settling
settling aa class
class action
action in
in which
which no
noPAGA
PAGA claims
need not
designate
parties
claims have
have been
been made,
made, need
not designate
some portion
the settlement
settlement amount
amount to
to the
the settlement
settlementof
ofPAGA
PAGA claims.
some
portion of
of the
claims. Equally
Equally important,
important,
no part
of the
the settlement
settlement amount
amount need
need be
be paid
paid to
to the
the State
State of
of California
California in
in order
order to
to release
release
no
part of
non-asserted PAGA
PAGA claims.
hand, ifif PAGA
PAGA claims
the class
class
non-asserted
claims. On
On the
the other
other hand,
claims are
are alleged
alleged in
in the
action, the
the PAGA
PAGA requires
parties
action,
requires Court
Court approval
approvalof
of the
the settlement
settlement and,
and, consequently,
consequently, the
the parties
will most
most likely
likely be
be required
required to
to designate
designate some
some portion
the settlement
settlement amount
amount as
as
will
portion of
of the
settlement of
of the
the PAGA
PAGA claims,
settlement
claims, 75%
75% of
of which
which must
must be
be paid
paid to
to the
the state.
state.
A PAGA
RepresentsEmployees
Employeesand
andnot
not
the
State.
least
one
SuperiorCourt
Court
A
PAGA Plaintiff
Plaintiff Represents
the
State.
At At
least
one
Superior

has held
that because
because a
a PAGA
PAGA action
aggrieved employees
employees are
are
has
held that
action isis an
an enforcement
enforcement action,
action, the
the aggrieved
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merely
witnesses and
whether they
they even
even
merely witnesses
and therefore
therefore have
have no
no control
control over
over the
the litigation
litigation or
or whether
want
to make
make aa PAGA
PAGA claim
this same
same superior
superior court
court also
also
want to
claim against
against their
their employer.
employer. Indeed,
Indeed, this
held
that, for
for the
thesame
same reason,
reason, putative
putative"aggrieved
"aggrievedemployees"
employees"in
inaaPAGA
PAGA action
action have
have
held that,
diminished
rights to
to privacy,
privacy, as
as they
they are
are merely
merelywitnesses
witnesses in
in aa Labor
Labor Commissioner
Commissioner
diminished rights
investigation
of Labor
Labor Code
Code violations.
The court
of appeal
appeal in
Deleon rejected
this reasoning.
reasoning.
investigation of
violations. The
court of
in Deleon
rejected this
Nature
ofPAGA
PAGA Representative
RepresentativeActions.
Actions.
The
PAGAisisunclear
unclear as
as to
to the
the type
type of
of
Nature of
The
PAGA
representative
action an
an "aggrieved
"aggrieved employee"
and this
this
representative action
employee" can
can pursue
pursue under
under the
the statute,
statute, and
question
before the
the California
California Supreme
Supreme Court
Arias v.
Superior Court.
Court. No.
No.
question is
is presently
presently before
Court in
in Arias
v. Superior
S155965.
'aggrieved
S155965. Nevertheless,
Nevertheless, ifif the
the Deleoncourt
Deleoncourt is
is correct
correct in
in holding
holding that
that "the
"the 'aggrieved
employee,'
is the
plaintiff," then
then one
one would
would expect
expect that
putative "aggrieved
"aggrieved
employee,' not
not the
the State,
State, is
the plaintiff,"
that putative
employees"
to "opt-out"
"opt-out"of
ofany
anyPAGA
PAGA action
which they
are
employees" would
would have
have the
the right
right to
action in
in which
they are
purportedly
being represented.
represented. Likewise,
Likewise, if
purportedly being
if each
each "aggrieved
"aggrieved employee"
employee" is
is aa plaintiff,
plaintiff, this
this
may
affect the
the tools
tools an
an employer
employercan
can use
use to
todefend
defendagainst
againstsuch
suchPAGA
PAGA representative
may affect
representative
actions,
possible motions
judgment against
against particular
particular aggrieved
aggrieved
actions, e.g.,
e.g., possible
motions for
for summary
summary judgment
employees' claims.
employees'
claims.
While the
ramifications of
of the
the Deleon
Deleon decision
the California
California
While
the full
full ramifications
decision are
are difficult
difficult to
to predict,
predict, until
until the
Supreme Court
Supreme
Court provides
provides additional
additional guidance,
guidance, the
the decision
decision may
may mark
mark aa clear
clear turning
turning point
point in
in
the development
development of
of California's
California's Private
Private Attorney
Attorney General
General Act.
Act.
the

1No.
No.B202838,
B202838,88
88 Cal.
Cal.Rptr.
Rptr. 3d
3d 29
29 (2008).
(2008).
1

commission-based sales
sales
2Chargeback
Chargebackisisaaterm
term used
used to
to describe
describe the
the practice
practice of
of requiring
requiring commission-based
employees to
commissions when
period.
employees
to return
return commissions
when the
the employee
employee is
is terminated
terminated before
before aa certain
certain period.
2

32007
2007 WL
WL4287334
4287334 (N.D.
(N.D. Cal.
Cal. 2007).
2007).
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ASAP
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in order
developments
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ASAP is
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accurate and
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should
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be
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should
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