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Thank You,
Your Honor
T
By Nathaniel Bruno

he best oral argument will always be, “Thank
you, Your Honor.” That phrase is the one used
by deft counsel who realize the judge has
made their case for them, and that adding
more layers to the discussion will only complicate things.
As lawyers, resisting the urge to rattle off carefullypracticed “winning” material is contrary to our very
nature, and to the prevailing notion that the best talkers
make the best counsel. But the art of oral argument is
recognizing the moments when saying nothing at all is
the most compelling and confidence-inspiring advocacy.
I have been reminded of the value of appropriate
silence throughout my career as a litigator. I will never
forget witnessing an oral argument in which a senior
partner was intent on sharing with the court his erudite
knowledge of the legislative history underlying a prominent statute. The judge had already announced from the
bench that the opposing party’s motion was unconvincing and that he planned to rule in favor of the senior
partner’s client. Perhaps trying to score an even more
powerful knockout, the senior partner would not give up
on “educating” the court about the legislative history.
The judge interrupted twice to inform the senior partner
the court had an ample staff of clerks to research legislative history, and that the judge was prepared to rule. But
the senior partner forged ahead with his dramatic mono-
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logue. Finally, you could have heard a pin drop when the
judge angrily cut in and asked the senior partner, “Counsel, are you attempting to snatch defeat from the jaws
of victory?” That question finally elicited the appropriate
closing, “Thank you, Your Honor” — which should have
been the only thing the senior partner said in the first
place. It was a stark reminder to take victories however
they come and not worry about sounding smart.
In another case, the client our firm represented favored
a certain outcome on a motion, but for various reasons
wanted to avoid taking a position on the record unless
necessary to swing the decision our way. With a tentative
ruling in our favor, and sensing friendly leanings from the
judge, I managed to stand through two hearings biting my
tongue while counsel for the other parties fought it out.
It was remarkably hard to do! We each tend to think we
have the perfect point that will right all wrongs and prove
the unassailable merits of our client’s position. But when
you can allow the judge to organically grow into seeing
the case your client’s way, as opposed to beating the
judge over the head with argument, that judge’s decision will carry more conviction. My forbearance in that
instance was rewarded with the exact ruling my client
desired. I walked away again marveling at the value of
appropriate silence.
Of course, a word-frugal oral argument can only be
utilized following cogent, concise briefing that clearly
states the relief your client seeks and only the very best
reasons why. Those types of clean, persuasive briefs
are the ones that set up pre-oral argument victories and
“Thank you, Your Honor” arguments. And certainly, many
issues are nuanced and require clarifying oral argument
to amplify your client’s main theme. In those instances,
the best oral arguments I have seen are directly responsive to questions, brief, avoid extraneous details, admit
unavoidable weaknesses, and always bring the court
back to the client’s key objectives and best points.
But those situations aside, less is usually more. To
slightly modify a famous quote of St. Francis of Assisi,
attorneys should “be zealous advocates always, and
if necessary, use words.” Hopefully, those words may
simply be, “Thank you, Your Honor.”
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nonpartisan, above politics. Party affiliation must have nothing to do
with how judges decide cases.”
Chastened by the research attorney’s principled outburst, the criminal
defense lawyer responds wistfully, “I admire your integrity. You ought to
be a judge.”
“Think so?” asks the research attorney.
“Damned right,” says the criminal defense lawyer. “In fact, I can get
you the Democratic party’s endorsement.”
“Really?” says the research attorney hopefully. For years he has
harbored ambitions to be a judge. His friend’s comment has fed into
this desire and he decides to run against an extremely well-respected
sitting judge. But he can find no basis for the slightest criticism of this
outstanding judge. He and the criminal defense lawyer ponder how they
can appeal to voters to vote for him, instead of the trial judge who was
rated highly qualified and garnered support from most judges, attorneys,
and, yes, even Democratic office holders.
The criminal defense lawyer says, “I’ve got it. Appeal to the voters
to vote for you because your opponent is not a gay Mexican-American
Democrat.” They “high-five” one another and buy one another a drink.
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Months go by and the campaign is in full gear. But then one day in the
middle of campaigning, the research attorney realizes that his campaign
reflects the opposite of everything he had told his lawyer friend before
he even considered running for judicial office. He thinks it unseemly to
run a partisan political campaign against a distinguished, well-respected
judge for a judicial office that, by its very nature, must be above partisan
politics. He sees the irony in running against a judge who is well respected because he decides cases based on the law, not politics.
The research attorney expresses his doubts to his lawyer
friend who asks him a simple question. “Is your running for
judicial office as a gay Mexican-American Democrat
legal?” How else could he answer but to say, “Yes,
it is legal. I have a right to run.”
“So quit worrying.”
But worry the research attorney does. He
does not have even the endorsement of the Supreme
Court justice for whom he works. He feels that if he goes
ahead with the election, win or lose, something would die in
him. It would be a big, not a little, death. Being a literary type,
he thinks of Faust. He decides he will keep his soul. He chooses
principle over ambition. He drops out of the race and endorses
the judge against whom he is running. His lawyer friend is disappointed, but admires his friend’s integrity. He understands the
power of the hidden law.
So there is the outline of my novel. What do you think?
What? Unrealistic? It would never happen in real life? Well,
this is fiction, a fairy tale.
Heavens! Look at all the time that went by. Better get to
my column. The column is about two people I do not know.
Michael Nava is running for judge of the San Francisco
Superior Court. I do not know Nava,
but I do know a few things about
him. He is a research attorney for
Supreme Court Justice Carlos
Moreno, who is a friend of
mine and an exceptional
jurist for whom I have
enormous respect.
In the past
Nava served
as a research
attorney for
another highly
talented jurist, now retired, also a dear friend, Presiding Justice Arleigh
Woods. I also know that Nava has written several crime novels. But
these random facts about Nava are beside the point. To repeat, I do not
know Michael Nava, but I do know that he is not qualified to be a judge.

J

udge Richard Ulmer is a judge who sits on the San Francisco
Superior Court. I do not know Ulmer. But I know many things
about him. He is the judge who Michael Nava is challenging in
the upcoming judicial election. When Judge Ulmer practiced law
with Latham & Watkins, he devoted countless hours of pro bono
legal work on behalf of the poor and disadvantaged. He fought for the
rights of abused and battered women. He led a team of lawyers and investigators uncovering abuses in the juvenile court system. Juveniles in
California Youth Authority custody were overly medicated with psychotropic drugs, and forced to endure substandard nutrition and health care.
Gay youths were subject to rape and sexual assault by sexual predators.
Judge Ulmer was instrumental in obtaining a consent decree to which
the state agreed to correct the abuses. For his heroic work, he was
awarded the prestigious “California Lawyer of the Year” in 2006.
Judge Ulmer is an exceptionally good judge who brings sensitivity,
insight, compassion and legal scholarship to his decisions. He is supported by the entire San Francisco Superior Court, numerous Court of
Appeal justices, past Supreme Court Justices Cruz Reynoso and Joseph
Grodin, and leading political and community leaders across the spectrum. These include Senator Dianne Feinstein, Mayor Gavin Newsom,
California Party Democratic Chairman John Burton, Sheriff Michael
Hennessey, prosecutors, defense attorneys, San Francisco Police Officers Association, Log Cabin Republicans organization, and many more
available on Judge Ulmer’s Web site (www.judgerichardulmer2010.com).
Through a vigorous vetting process, Judge Ulmer has received a “well

qualified” rating from the San Francisco Bar Association. Nava has
received a barely passing grade, “qualified.”
I appreciate Michael Nava pursuing his dream to be a Superior Court
judge, but at what price? He is running against a judge who has protected gay youth from appalling abuses. Nava does not, nor can he, cite
any legitimate criticism of Judge Ulmer. Nava’s reason that he should be
elected over Judge Ulmer is that he (Nava) is a gay Mexican-American
Democrat and Judge Ulmer is not. Nava therefore claims that he possesses a unique combination of traits that will bring even more
diversity to the San Francisco Superior Court, which is probably the most diverse court in the United States.
Nava is multi talented and a fine writer. He has written
seven novels and earned literary prizes. If I knew him,
I bet I would like him, yet I am convinced he is not
qualified to be a judge. The very fact Nava is running
against an exceptionally well-qualified judge demonstrates his lack of judgment and character in this
one unfortunate choice he has made. I would not
fault him if he were running against a judge
whose deficiencies warranted a challenger. I
would not fault him if he were running for an
open seat. But ambition clouded his judgment.
Judge Ulmer is an Independent. I am a
Democrat. So is Michael Nava. Nava would like
his political affiliation to have something to
do with this election. It should have nothing to
do with the election. As my colleague Justice J.
Anthony Kline said: “[I]t is destructive of judicial
institutions to maintain that judicial elections are
no different from elections for partisan offices.
Such elections introduce political
considerations and money into the
judicial process, diminish the role
of law, and destabilize courts.
Additionally, judges are far
more defenseless than other
elected officials.
When it becomes
‘perfectly
acceptable’
to defeat an
able judge,
judges will be
compelled to become political figures and fundraisers, which will destroy
the impartiality of California courts. If Texas, Mississippi, and other
states in which judicial elections have become highly politicized are any
indication, the poor and oppressed are far more likely to be the victims
of politicized courts than powerful special interests. The judicial appointment process may not be free of politics, but it is certainly not ‘just as
political’ as elections for partisan offices. Appointees are subjected
to rigorous peer review by the State Bar, and a governor who appoints
unqualified persons subjects himself to public criticism.”
I urge everyone throughout the state to support Judge Richard Ulmer
to retain his seat on the San Francisco Superior Court.
And I think I will send the summary of my purposed novel to Michael
Nava. Maybe he will use it in his next piece of fiction. But better if he
uses it in his own life.
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