Great Minds Think Alike: Consistent decisions on UM/UIM issue separately handed down on same day
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At the end of last month, a rare and remarkable thing happened in Pennsylvania jurisprudence — two trial court judges, on opposite sides of the Commonwealth, unbeknownst to each other, handed down decisions on the same date, on the same issue, with the same result. 

As previously reported in the Pennsylvania Law Weekly, Allegheny County Common Pleas Court Judge Alan Hertzberg and Lackawanna County Common Pleas Court Judge Terrence R. Nealon both ruled on Aug. 27 that an injured party may not recover uninsured or underinsured benefits from their own personal automobile insurance policy when they suffer an at-work, on-the clock injuries as a result of a motor vehicle accident caused by an employer or co-employee's negligence.

According to these decisions, the exclusivity provision of the Workers' Compensation Act serves to limit recovery in this scenario to workers' compensation remedies only.

A Decision From the West

In Erie Ins. Exchange v. Conley, Hertzberg addressed the issue of the permissibility of filing a lawsuit for UIM benefits when the tortfeasor is the plaintiff's employer and workers' compensation benefits were paid to the injured party.

In Erie, the injured party was injured while in the scope and course of his employment. The claimant was standing on the ground, loading tools into the rear of a dump truck that was being operated by his employer. The employer negligently moved the vehicle, striking the injured party and causing personal injuries.

The injured party acknowledged that the incident was only between him and his employer and that no outside third party was involved.

As a result of being injured while in the scope of his employment, the injured party was awarded workers' compensation benefits. He did not sue his employer, as the Workers' Compensation Act prohibited him from doing so.

Instead, the injured party made claims for either uninsured or underinsured motorist benefits under his own personal automobile insurance policy issued by Erie Insurance Exchange.

Erie denied the claim for uninsured or underinsured motorist benefits and filed this declaratory judgment action. The injured party filed a counterclaim for the uninsured or underinsured motorist benefits. Erie filed a motion for judgment on the pleadings.

Hertzberg granted Erie's motion and found that Erie had no obligation to provide the injured party with uninsured or underinsured motorists benefits.

The injured party filed an appeal to the Superior Court and Hertzberg wrote a Rule 1925 opinion explaining his position to the Superior Court.

After reviewing the applicable case law, Hertzberg concluded that, where an injured party is injured by his employer or a co-employee, the exclusivity provision of the workers' compensation law limited the injured party's recovery to the workers' compensation benefits and precluded any uninsured or underinsured motorist claims.

Hertzberg also rejected the injured party's argument that the denial of uninsured or underinsurance motor benefits were contrary to public policy. Rather, the judge noted that the public policy behind the Motor Vehicle Financial Responsibility Law and the Workers' Compensation Act actually indicates a public policy against the injured party receiving uninsured or underinsurance benefits under the facts presented.

The judge did note that, in situations where the injured party is injured by a third party outside of the employment situation, an uninsured or underinsured motorist benefits claim may be pursued in appropriate circumstances.

A Decision From the East

Meanwhile, on the other side of the state, Nealon issued his own decision on the same issue on the same day — and with the same result — in the case of Petrochko v. Nationwide.

In granting the motion for summary judgment in favor of the UIM carrier, Nealon noted that although the issue has been considered by the 3rd U.S. Circuit Court of Appeals in an unpublished, non-precedential opinion, it had yet to be decided by an appellate court in Pennsylvania.

In Petrochko, the injured party was struck by a vehicle operated by her co-worker while both individuals were within the scope and course of their employment. The injured party obtained workers' compensation benefits and then turned to her own personal automobile insurance policy with Nationwide in an effort to secure an additional recovery for her personal injuries.

Nealon's analysis of the issue presented led him to conclude, like Judge Hertzberg, that the exclusivity provision of the Workers' Compensation Act precluded a claim for UIM benefits where the party that injured the plaintiff was the plaintiff's co-employee (or employer). The court held that workers' compensation benefits were the exclusive remedy for such injured parties.

The basic rationale of both Nealon and Hertzberg in their respective opinions was aptly put by Nealon in Petrochko, as follows:

"Pennsylvania law and the insurance policy at issue limit UIM coverage to insureds who 'are legally entitled to recover damages' from the underinsured tortfeasor. Since the negligent motorist in this case is immune from negligence liability to the insured employee due to the exclusive remedy provision of the Workers' Compensation Act, the employee is not entitled to recover compensatory damages from the underinsured tortfeasor. As such, the employee is ineligible to collect UIM benefits under 75 Pa. C.S. §1731(c) and the applicable policy."

Both Nealon and Hertzberg did note in their respective decisions that, where the tortfeasor is a third party not associated with the injured party's employment, UM/UIM benefits may be pursued under appropriate circumstances.

Wide-ranging Impact

There is a slight difference between the Erie decision by Hertzberg and the Petrochko decision by Nealon.

Whereas, in Erie, the injured party made alternative claims for either uninsured or underinsured benefits, the claimant in Petrochko only made a claim for underinsured motorist benefits. 

The Pennsylvania Superior Court had previously ruled back in 1993 in the case of Federal Kemper Insurance Co. v. Wales that an uninsured motorist claim could not be pursued in this context. That left the question of whether or not an underinsured motorist claim could be pursued in this scenario an open question for Hertzberg and Nealon to address.

In this regard, it appears that the "legally entitled to recover" language utilized by Erie Insurance in its policies is designed to mirror the language in the MVFRL in an apparent effort to have their policies specifically track Pennsylvania law.

Other carriers that write policies in and out of Pennsylvania, for example State Farm, Allstate, Travelers and Nationwide, appear to use the "due by law" language so that the UM/UIM condition will apply in each state, regardless of whether that state's motor vehicle law uses the term "legally entitled to recover" or some other comparable language. 

The respective decisions by Nealon and Hertzberg, incredibly handed down on the same day, work together to confirm that, regardless of which language is used in the automobile insurance policy, the exclusivity provision of the Workers' Compensation Act serves to close the door on the ability of injured claimants to recover uninsured or underinsured motorists benefits for work-related injuries caused by employers or coworkers. •
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