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A legal update from Dechert’s Corporate Finance Group

SEC Adopts New Rules to Replace Use of Credit
Ratings in Determining Eligibility for Forms S-3
and F-3
Effective September 2, 2011, the Securities and
Exchange Commission (the “SEC”) will remove
credit ratings as eligibility criteria for registration statements on Forms S-3 and F-3 and
replace them with new eligibility requirements,
as required by Section 939A of the Dodd-Frank
Wall Street Reform and Consumer Protection
Act (“Dodd-Frank”). The new rules include a
grandfather provision for issuers that would
have qualified to use Forms S-3 and F-3 under
the old rules until September 2, 2014.



the issuer has outstanding (as of a date
within 60 days prior to filing) at least
$750 million of non-convertible securities
(other than common equity) issued in
primary offerings for cash (not exchange), registered under the
Securities Act;



the issuer is a wholly-owned subsidiary of
a well-known seasoned issuer, or WKSI,
as defined in Rule 405 under the
Securities Act; or

Under the old rules, eligible issuers used Forms
S-3 and F-3 (each, a “Short Form”) to register
securities offerings under the Securities Act of
1933. An issuer may use the Short Form if it
satisfies the form’s registrant requirements and
at least one of the transaction requirements.
One transaction requirement was that securities
be non-convertible (such as debt securities) and
have been rated “investment grade” by at least
one nationally recognized statistical rating
organization, or NRSRO.



the issuer is a majority-owned operating
partnership of a real estate investment
trust, or REIT, that qualifies as a WKSI.

The new rules replace the “investment grade”
category with four alternative eligible issuer
categories. As revised, an issuer will be able to
satisfy the transaction requirement if it meets
one of the following criteria:


d

the issuer has issued (as of a date within
60 days prior to filing) at least $1 billion
in non-convertible securities (other than
common equity) in primary offerings for
cash (not exchange), registered under the
Securities Act, over the prior three years;

The SEC has also adopted rules that revise and
replace references in rules and forms that relied
on criteria similar to the investment grade
criteria. The following rules and forms have
been revised to refer to the new eligibility
criteria:


Form S-4 and Form F-4 under the
Securities Act;



Schedule 14A for proxy statements under
the Exchange Act of 1934; and



Rules 138, 139 and 168 under the
Securities Act.

In addition, the SEC has amended Rule 134,
which allows the disclosure of security ratings
issued or expected to be issued by an NRSRO in
certain communications by deeming such
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communication to be a prospectus or free writing
prospectus. The amendments remove the safe harbor
for disclosure of credit ratings assigned by NRSROs.
The SEC believes that Congress did not intend for DoddFrank to substantially alter access to the use of Short
Forms and, therefore, substantially all issuers currently
relying on the investment grade category will also
qualify under the new categories. However, it is likely
that at least some previously eligible issuers will be
ineligible to use a Short Form under the new rules if,
after the expiration of the grandfather provision, an
issuer does not have outstanding, or has not issued in

the prior three years, the requisite amount of SEC
registered debt and/or non-convertible preferred stock.
While this may be a small group of issuers, it may
present a significant obstacle to those companies
because they would need to use a longer form registration statement that does not allow forward incorporation
by reference. However, issuers that retain a public float
of at least $75 million of common equity held by nonaffiliates, such as WKSIs, will continue to be able to use
a Short Form.
The final rules can be found at http://www.sec.gov/rules/
final/2011/33-9245.pdf.
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