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JURISDICTIONAL STATEMENT
This case arose from the prosecution of an alleged offense against the laws of the United States.  The United States District Court for the Eastern District of Wisconsin had subject matter jurisdiction of this action based on Federal Law, to wit: 18 U.S.C. § 3231.  This Court has jurisdiction of this appeal pursuant to 28 U.S.C. § 1291 and Rule 4(b) of the Federal Rules of Appellate Procedure.  This appeal is from a final judgment that disposes of all claims with respect to all parties. 
ISSUES PRESENTED FOR REVIEW
I. Whether the district court violated Mr. Burgos’ Sixth Amendment right to effective counsel when it forced Burgos to submit to trial despite his pleas for a continuance and counsel’s admission that he was not prepared for trial? 
II. Whether the district court erred in admitting an alien registration file containing a plethora of hearsay material, in contravention of the Confrontation Clause? 




STATEMENT OF THE CASE
This appeal arises from the conviction of Mr. Franklin Burgos, a native and citizen of the Dominican Republic, for illegal reentry.  Mr. Burgos’ presence in the United States became known to immigration officials after Milwaukee police officers arrested Burgos for possession of a controlled substance.

Plea discussions were fruitless and the parties proceeded to trial.  Moments before the jury was to be impaneled Burgos informed the court he had terminated his relationship with appointed counsel and sought new representation.  Burgos’ counsel admitted that in light of this milieu, he was unprepared for trial. 
Citing scheduling concerns, the court decided the trial would proceed that morning.  At trial, the prosecution introduced documents pertaining to Mr. Burgos’ previous encounters with authorities.  The court admitted the documents into evidence over Burgos’ hearsay objections.  The court found Burgos guilty of being in the United States without legal authority and sentenced him to fifty-seven months imprisonment.  The court entered a final judgment on November 9, 2006.  On November 13, 2006, Burgos filed his timely notice of appeal.
STATEMENT OF FACTS

Mr. Franklin Burgos is a forty-two-year old native and citizen of the Dominican Republic who has resided in the United States intermittently since he was fourteen.  Tr. 42; Doc. 1.
  Burgos has a sixteen-year-old son currently residing in the United States.  Tr. 42.
The events which culminated in Burgos’ latest entanglement with immigration authorities occurred on September 12, 2005, when Milwaukee police officers arrested him for possession of cocaine.  Tr. 58.  The following day, a Milwaukee police officer contacted Jeffrey Stillings of the United States Department of Homeland Security (“DHS”), after determining Burgos had prior immigration offenses.  Tr. 27.  Stillings and a fellow agent visited Burgos at the Milwaukee County Jail.  Tr. 28.  After introductions, Burgos abruptly terminated the conversation and requested representation.  Doc. 1.
The truncated meeting was not a total loss for Stillings as he compared Burgos to the photograph from Burgos’ alien registration file (“A-file”), surmising they were the same person.  Tr. 28, 31.  An A-file is the official DHS repository for all information relating to an alien.  United States v. DeLeon, 444 F.3d 41, 53, n. 10 (1st Cir. 2006).  The predecessor to the DHS, the Immigration and Naturalization Service (“INS”), had opened the A-file after it entered an order of removal against Burgos on February 1, 1995.  Doc. 1.  The INS removed Burgos on March 10, 1995.  Tr. 32.  
The A-file contains a summary of Burgos’ interactions with legal authorities.  Doc. 1.  Burgos had been convicted of two aggravated felonies.  Tr. 50.  In 1990, Burgos was convicted of Third Degree Criminal Possession of a Weapon and First Degree Burglary in New York.  Tr. 50.  Two years later, Burgos was convicted of Possession with Intent to Deliver a Controlled Substance in New Jersey.  Tr. 50.   The March 10, 1995 removal was subsequent to Burgos serving time for these convictions.  Tr. 50-51.  
Stillings also took Burgos’ fingerprints and a picture of Burgos during their encounter.  Tr. 37-38.  After the FBI confirmed a match of the fingerprints obtained by Stillings with those from the Warrant of Deportation contained in the A-file, the United States initiated criminal charges against Burgos.  Tr. 38.  On September 27, 2005, a Grand Jury returned a one count indictment against Burgos for illegal reentry as an aggravated felon.  Doc. 6.  Specifically, the indictment charged Burgos with being in the United States without any legal authority, in violation of 8 U.S.C. 1326(a) and (b).  Doc 6.  The following day, the court ordered Burgos in detention pending trial.  Doc. 9.
The court assigned Mr. Anthony Cotton to represent the indigent Burgos.  However, Cotton filed a motion to withdraw as counsel on January 25, 2006.  Doc. 14.  As set forth in Cotton’s motion, Burgos objected to the withdrawal.  Doc. 14.  The court granted Cotton’s motion and directed the Federal Defender Services to appoint new counsel.  Doc. 17.  The record is opaque as to the impetus behind Cotton’s withdrawal.  The Federal Defender Services assigned Jeffrey De La Rosa to represent Burgos and the court set a trial date of May 30, 2006.  As the trial date approached, the government submitted a trial brief outlining its position.  Burgos’ attorney did not file brief or a response.  Burgos’ counsel further failed to appear for a pre-trial hearing.  At a hearing to show cause, the court 
On the morning of trial, with the jurors waiting impaneling, Burgos’ counsel apprised the Court he was not ready to proceed.  Tr. 3.  Mr. De La Rosa relayed Burgos’ eleventh hour bombshell, namely, their relationship was terminated and new counsel was needed.  Tr. 4.  The exact reasoning behind the move is never explicitly explained in the record.  It is clear counsel and client had significant disagreements concerning case strategy.  Tr. 5-6.  Furthermore, Burgos was distraught over counsel’s alleged failure to provide him with unspecified documents pertaining to the Milwaukee Police Department. Tr. 6.   Burgos explained:

And I had a meeting with the prosecutor and Mr. Stillings, and the papers that they just wrote at the last minute and I wasn’t aware that the attorney had those papers in his possession.

And at the last minute, the attorney, although we are getting ready for trial, did not give me those papers until the last second.  And that’s why I made the decision to have an attorney that would indeed represent me, that would do things as I ask.


Tr. 5.

Mr. Burgos insinuated this miscommunication undermined his theory of the case and made him unwilling to cooperate with counsel. Tr. 6.  He further revealed his trust in counsel had reached a nadir.  Tr. 5-6.  Counsel vehemently denied Burgos’ accusations and explained he was forthcoming with all of the case documentation.  Tr. 7-8.   

After attorney and client aired their respective grievances, the court expressed its displeasure with the turn of events:

Mr. Burgos, I do want you to know, however, that Mr. De La Rosa is your second attorney in this case, and we are prepared to go forward with the jury trial today.  This is not a game, this is serious.  You can’t just change lawyers like you change clothes.  And you’re not going to yank this court around if you are playing games. 

Tr. 8. 
Recognizing the impasse, the court took an hour and a half recess, during which Burgos, counsel, and a federal defender met to seek a resolution.  Tr. 9.  It appears nothing fruitful was gained.  When the court convened Burgos’ aversion to trial became more resolute.  The court repeatedly asked Burgos if he was ready and willing to proceed to trial.  Tr. 10-11.  Burgos consistently declined.  Tr. 10-11.  The following colloquies exemplify his apprehension of going forward:

THE COURT:  
Is it your desire to – is it therefore your desire to go to trial in your case?
THE DEFENDANT:  That’s not my desire.  I already said that when I had the  

                                    Attorney Cotton.  And there’s many things.

Tr. 10.
A short time later, Burgos reiterated his position.

THE COURT:
If you decide you want to go to trial we will proceed today.  Do you wish to go to trial?

THE DEFENDANT:  No, I don’t desire that.  It’s been already four months since 
I told Your Honor that I didn’t want to go to trial.  Well,   

what happens is that there are several papers that have 
arrived at the last minute and I have been trying – well, 
what I’m trying to is everything be transparent [sic] 

because there seems to be quite a bit of corruption. 

Tr. 11.
Despite additional cajoling from the court, Burgos would not waver.

THE COURT:  
Do you need a few minutes to talk with Mr. De La Rosa about your trial option so that it’s clear exactly what you want to do and whether you want to go to trial or not go to trial?

THE DEFENDANT:  I told him that I don’t want to go to trial.

Tr. 15.

Eventually, Burgos became resigned to the fact the trial would occur.  Backed into a corner, he acquiesced to the court’s demands.  Tr. 17-18.  His sole caveat was to dismiss the jury and proceed with a bench trial.  Tr. 17-18; Doc. 28.
After a brief recess, the prosecution began with an opening argument.  Tr. 17-18.  Defense counsel waived his opening argument.  Tr. 19.  The government first called Abner Valcarcel, a detective with the Milwaukee Police Department.  Tr. 19.  Valcarcel testified that Burgos provided the police with an alias.  Tr. 22.  Valcarcel further related that Burgos confessed to using an alias because of his immigration status.  Tr. 23.  Defense counsel did not conduct a cross examination of Valcarcel.  Tr. 23.  
The government’s second and final witness was Jeffrey Stillings, the DHS agent working on the Burgos case.  Tr. 25.  As the prosecutor began her examination of Stillings, she introduced Burgos’ A-file, pursuant to Federal Rules of Evidence (“FRE”) 803(8) and 902(4).  Tr. 24.  The prosecutor claimed the file “is a public record and it has been certified as being an accurate and authentic copy of the original A file.”  Tr. 24.  Defense counsel immediately objected to those portions of the file not previously stipulated to.  Tr. 24.  His basis for objecting was FRE 802, as the file contained “documents offered for their truth, they’re documents drafted outside of court.  I pose a hearsay objection at this point and rest on that.”  Tr. 24-25.   The court overruled the objection without further elaboration.  Tr. 25.   
Stillings proceeded to dissect Burgos’ A-file and explain his interactions with Mr. Burgos.  Tr. 27.   He further described his contributions to the file, the photograph of Burgos taken at the Milwaukee County Jail and Burgos’ fingerprints. Tr. 28, 31.  On cross examination, defense counsel asked three questions.  Tr. 40-41.  In these three questions, counsel elicited from Stillings that he did not draft or file the majority of the A-file and that his knowledge of the case was distilled through review of the A-file.  Tr. 40-41.
The court sentenced Burgos to fifty-seven months imprisonment.  Doc. 36.
SUMMARY OF ARGUMENT
I.
The sine qua non of a fair trial is the “guiding hand of counsel at every step in the proceedings.”  Gideon v. Wainwright, 372 U.S. 335, 345 (1963).  In the trial below, Mr. Burgos was not afforded this critical guidance.  The right to effective representation is the bedrock of Constitutional protections.  The district court’s insistence that the trial proceed in the face of a flurry of arguments militating against it amounted to an infringement of Burgos’ Sixth Amendment rights.
Mr. Burgos’ indigent status undermines his argument.  However, the following confluence of factors is an antidote to this Achilles heal.  Burgos’ steadfast desire to avoid trial and secure new representation, counsel’s frank admission that he was not ready for trial, and the court’s misguided reasoning in refusing Burgos’ requests coalesce to establish the dubious nature in which the court conducted the proceedings.  The record illustrates Burgos’ right to effective representation was vitiated by the expedited process.  Because Burgos was forced to trial with an unprepared attorney he did not want, the Court should reverse and remand for a new trial consistent with Sixth Amendment guarantees.
II.
The A-file documents admitted at trial were hearsay evidence.  These papers played a predominant role in securing Burgos’ conviction.  This admission of hearsay evidence constituted a violation of Burgos’ Sixth Amendment right to confront his witnesses.  The prosecution successfully claimed the records were admissible under the rubric of the “public records” exception to the hearsay rule.  However, the court’s cramped reading of the rules of evidence failed to acknowledge an exception to the exception.  Congress carved out an exception to the “public records” exception; namely, documents containing observations of law enforcement officers in a criminal case.

Whether the documents in the A-file constitute testimonial hearsay as delineated by Crawford v. Washington, 541 U.S. 36 (2004), is an issue of first impression in this Circuit.  In Crawford, the Supreme Court held that the Confrontation Clause prohibits the admission of out-of-court statements that are testimonial in nature.  Applying Crawford, the A-file documents were testimonial in nature as they bore witness against the accused on an element of the charge against him.  This Circuit should take the principles articulated in Crawford to their next logical step and find the A-file documents fall within the category of testimonial statements.  The Court should eschew the other circuits that have ruled on this question and adopt a position that adheres to the spirit of Crawford v. Washington and reinforces Sixth Amendment guarantees.
ARGUMENT
I. The Court’s Insistence on Trying Mr. Burgos in Spite of Counsel’s   
          

Unprepared State and Burgos’ Unequivocal Desire to Continue the Matter is Incompatible With the Tenets of the Sixth Amendment.

A.  Standards of Review.
The Court reviews the denial of a motion for substitution of counsel for abuse of discretion.  United States v. Goad, 44 F.3d 580, 589 (7th Cir. 1995).  Additionally, the Court will reverse a trial court’s denial of a continuance only for an abuse of discretion and a showing of actual prejudice.  United States v. Schwensow, 151 F.3d 650, 656 (7th Cir. 1997).  
B.  Counsel’s Lack of Preparation and Inability to Function   

      with Burgos Compelled a Substitution of Counsel.

An individual has the right to be represented by the counsel of his choice.  United States v. Carrera, 259 F.3d 818, 824-25 (7th Cir. 2001).   However, this right is not absolute, and must be balanced against the requirements of the proper administration of justice.  Id.
An indigent defendant has the right to competent, conflict-free representation, but not the right to the appointed attorney of his own choice.  United States v. Cole, 988 F.2d 681, 684 (7th Cir. 1993).   The Court has advised that conflicts between attorney and client justify the grant of a substitution motion when “counsel and defendant are so at odds as to prevent presentation of an adequate defense.”  United States v. Morrison, 946 F.2d 484, 498 (7th Cir. 1991) (internal quotes omitted).  A trial court’s denial of a substitution is not reversible error where defendant “abruptly states that he does not trust his attorney but gives no grounds for that distrust, or where defendant and counsel have personality conflicts and disagreements over trial strategy.” United States v. Hillsberg, 812 F.2d 328, 333-34 (7th Cir.  1987).  The Court has enumerated several factors it considers, including the adequacy of the court’s inquiry into the substitution of counsel motion, the timeliness of the motion, and whether the conflict between the defendant and his counsel was so great that it resulted in a total lack of communication preventing an adequate defense.  United States v. Goad, 44 F.3d 580, 589 (7th Cir. 1995).
Under the Court’s framework for assessing the merits of a substitution motion, Burgos was improperly denied the right to seek new counsel.  Burgos’ problems with counsel ran deeper than a mere “strategy disagreement.” The proceeding at issue was not a mundane hearing, but a trial which resulted in a fifty-seven month prison sentence.   The court’s posture that the trial would proceed come hell or high water ran roughshod over Burgos’ Constitutional rights.  

“Unless there is a demonstrated conflict of interests or counsel and defendant are embroiled in an irreconcilable conflict that is so great that it resulted in a total lack of communication preventing an adequate defense," there is no abuse of discretion in denying a motion for new counsel.”  United States v. Morris, 714 F.2d 669, 673 (7th Cir. 1983) (internal quotes omitted).  
a. The Court’s Refusal to Grant a Continuance Runs Afoul of Sixth Amendment Protections.

“In essence, the denial of a continuance can sometimes be tantamount to the denial of counsel.” United States v. Rodgers, 755 F.2d 533, 540 (7th Cir. 1984).  This axiom aptly describes the quandary experienced by Mr. Burgos.

Trial judges have broad discretion in scheduling trials. United States v. Berkowitz, 927 F.2d 1376, 1381 (7th Cir. 1991).  The Court has declared the propriety of a continuance motion “must be decided on a case by case basis in the light of the circumstances presented, particularly the reasons for continuance presented to the trial court at the time the request is denied.” United States v. Rasmussen, 881 F.2d 395, 400 (7th Cir. 1989).  The unique facts and circumstances underlying this matter warrant reversal. 

 
The Supreme Court has admonished that “myopic insistence upon expeditiousness in the face of a justifiable request for delay can render the right to defend with counsel an empty formality.”  United States v. Farr, 297 F.3d 651, 655 (7th Cir. 2002) (quoting Ungar v. Sarafite, 376 U.S. 575, 589 (1964)).  In evaluating a request for a continuance, a trial court must weigh a number of factors: 1) the amount of time available for preparation; 2) the likelihood of prejudice from denial; 3) the defendant's role in shortening the effective preparation time, 4) the degree of complexity of the case; 5) the availability of discovery from the prosecution; 6) the likelihood a continuance would satisfy the movant’s needs; and 7) the inconvenience and burden to the court and its pending case load.  United States v. Chiappetta, 289 F.3d 995, 998-99 (7th Cir. 2003).  Based upon the record, the factors listed above weigh in favor of granting Burgos a continuance.  The court’s slavish devotion to scheduling considerations in declining to grant a continuance was an abuse of discretion.

The lodestar of the district court’s analysis was the logistical headaches created by Burgos’ request.


This matter did not involve a plethora of witnesses who would be inconvenienced by a continuance.  See Chiapetta, 289 F.3d at 999 (affirming district court’s denial of continuance based on undue burden to witnesses.)  


While the legal issues involved in this dispute are straightforward, there is evidence that the availability of discovery was hindered.  It was Burgos’ unawareness of certain papers that served as the catalyst for the imbroglio on the eve of trial.  A brief continuance could have allowed the parties to sort out the confusion and assess whether additional discovery was forthcoming.  While the precise nature of the undiscovered material is unclear, the record suggests Burgos was unhappy about the timeliness of his receipt of certain documents.

The penultimate factor, the likelihood a continuance would satisfy the movant’s needs, substantiates Burgos’ position.  Additional time could have permitted Burgos and counsel to reach a genuine meeting of the minds and restore Burgos’ trust in his attorney.  This delay would further enable counsel to fully and adequately prepare his case and present a more spirited defense.  If attorney and client could not reconcile, Burgos could have used the continuance to seek new representation.  While Burgos’ indigent status would have severely restricted his opportunities, the court should have at least given him the option or appoint new counsel.  
rectify their relationship
Finally, the inconvenience to the district court is apparent.  While Burgos admittedly chose an inopportune time to apprise the court of his displeasure with counsel, his disagreements with Mr. De La Rosa did not manifest themselves until late in the process.  Burgos’ claim should not be defeated on this sole factor.  Such an outcome would render the other six points superfluous.
A survey of Seventh Circuit case law reveals Burgos’ one and only request for a continuance fell within the bounds of reasonableness.  See, e.g., United States v. Jones, 455 F.3d 800, 804 (7th Cir. 2006) (appealing denial of second continuance); United States v. Vincent, 416 F.3d 593, 598 (7th Cir. 2005) (appealing denial of second continuance); United States v. Chiappetta, 289 F.3d 995, 998   (7th Cir. 2002) (appealing denial of third continuance).
C. The Culmination of the Court’s Rulings Inhibited Burgos’     

      Right to Effective Representation.

The Sixth Amendment provides that “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his defence.”  Criminal defendants are guaranteed effective assistance of counsel.  United States v. Lafuente, 426 F.3d 894, 897 (7th Cir. 2006).  The district court’s twofold denial of Burgos’ requests hampered counsel’s ability to the degree that it violated Burgos’ Sixth Amendment rights.
The district court abused its discretion when it denied Burgos’ request for new counsel and a continuance.  However, such errors are harmless if they do “not result in a violation of a defendant’s Sixth Amendment right to effective assistance of counsel.” United States v. Wilks, 46 F.3d 640, 644 (7th Cir. 1995).  The Supreme Court has delineated the following standard, “only an unreasoning and arbitrary insistence upon expeditiousness in the face of a justifiable request for delay violates the right to the assistance of counsel.”  Morris v. Slappy, 461 U.S. 1, 11-12 (1983).  
The record offers a compelling snapshot of counsel’s ineffective representation.  Counsel filed no trial brief or response to the government’s brief, failed to show for a pretrial hearing, offered no opening statement, presented no cross examination of the first government witness, and a pro forma cross examination of the second government witness.  Counsel’s perfunctory handling of the case reflects his admitted lack of preparation.  While the root of this environment can be traced to Burgos’ disagreements with counsel over case strategy and the handling of evidence, the Court should not have proceeded in its expeditious fashion.
The prejudice Burgos suffered is manifested in the record and the ultimate result.  Burgos was prevented from exploring the avenue relating to his arrest.  Burgos’ counsel provided a limited defense forged in the crucible of dissension and haste.  


United States v. Egwaoje, 335 F.3d 579 (7th Cir. 2003), bears some resemblance to the instant case.  On the morning of his scheduled trial date, the defendant requested a sixty-day continuance because he wanted to fire his attorney and proceed pro se.  The trial court found this move disingenuous as the defendant had “repeatedly and consistently petitioned the court for a speedy trial.”   Egwaoje, 335 F.3d at 583.  The court further noted “I have seen in you a course of conduct that has been nothing but an attempt to frustrate the government's effort to bring you to trial, to play games, to demand a speedy trial, and then to demand a continuance. This is your third lawyer.”  Id.  The defendant proceeded pro se and was convicted.  
On appeal, the Court rejected his contention that the court abused its discretion in denying his request for a continuance.  The Court was motivated by, inter alia, “Egwaoje's repeated requests that he be given a speedy trial; the fact that, despite those requests, the trial date had already been rescheduled four times in large part because Egwaoje chose to fire his attorneys; . . . the fact that before trial Egwaoje chose not to avail himself of the opportunity to access his discovery materials through his attorneys.”  These factors were prevalent in the district and appellate courts’ rationale for determining no continuance was warranted.  These circumstances are noticeably absent from the case sub judice.


The Court has noted that “a defendant can waive his right to counsel through conduct as well as words.”  United States v. Oreye, 263 F.3d 669 (7th Cir. 2001).  While Burgos did not use the words “continuance” in his discussions with the court, we can infer from his conduct and words that he did not want to proceed to trial and he had terminated his relationship with counsel.  As the Court has noted in the context of waiver, “inference from the facts” is an appropriate methodology to divine the precise meaning of an often nebulous discourse.  Mr. Burgos desired a continuance.  His language barrier, coupled with his layman’s status inhibited his ability to articulate the legal equivalent. 

Burgos had a colorable claim that he was made promises about his immigration status by local authorities at the time of his arrest.

II.
Admittance of the Hearsay Laden Alien File Constitutes a Violation of   

The Sixth Amendment’s Confrontation Clause. 

A. Standard of Review.

The Court’s standard of review depends on whether the alleged error implicates “core values of the confrontation right” or instead merely implicates “peripheral concerns.”  United States v. Romero, 469 F.3d 1139, 1150 (7th Cir. 2006). The Court reviews errors implicating the core values of the Sixth Amendment de novo and peripheral concerns for abuse of discretion.  United States v. Smith, 454 F.3d 707, 714 (7th Cir. 2006).  
Evidentiary rulings affecting a defendant’s right to confront witnesses are reviewed de novo.  United States v. Ellis, 460 F.3d 920, 923 (7th Cir. 2006) (reviewing de novo defendant’s invocation of Crawford in attacking the admission of medical records.)  The Court utilized the de novo standard in United States v. Danford, 435 F.3d 682, 687 (7th Cir. 2005), when it contemplated whether admitted hearsay evidence was testimonial in nature.  Seventh Circuit precedent, coupled with Burgos’ lack of opportunity to challenge various witnesses and expose possible fault lines in their testimony, warrants de novo review.  This conclusion is consonant with another circuit that has grappled with this precise issue.  In United States v. Cantellano, 430 F.3d 1142 (11th Cir. 2006), the Eleventh Circuit noted “[w]e review de novo the scope of constitutional rights.” 
B. Supreme Court Precedent Dictates the Confrontation Clause Shall not be Subjugated by Hearsay Rules.
The Sixth Amendment right of confrontation requires that a defendant be given an opportunity for effective cross-examination.  Pennsylvania v. Ritchie, 480 U.S. 39, 51 (1987).  Hearsay is an out-of-court statement that is offered to prove the truth of the matter asserted, FRE 801(c), and, generally, is inadmissible.  See FRE 802. 
The Supreme Court has held that the admission of testimonial statements, without any opportunity for cross-examination, amounts to a Sixth Amendment violation.  Crawford v. Washington, 541 U.S. 36, 68 (2004).  In Crawford, the Supreme Court barred the admission of testimonial hearsay in a criminal case because the accused had no opportunity to cross-examine the declarant.  The Court determined that such a scenario ran afoul of the Confrontation Clause of the Sixth Amendment.  Id. at 68.  The Court reiterated that the Confrontation Clause mandated an accused “be confronted with the witnesses against him.”  Id. at 54.
The Crawford Court provided three formulations of the “core class of ‘testimonial’ statements”:  
1) ex parte in-court testimony or its functional equivalent--that is, material such as affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine, or similar pretrial statements that declarants would reasonably expect to be used prosecutorially; 
2) extrajudicial statements . . . contained in formalized testimonial materials, such as affidavits, depositions, prior testimony, or confessions; and 
3) statements that were made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial.
Crawford, 541 U.S. at 51-52.

As this Court has noted, the Crawford Court “left for another day any effort to spell out a comprehensive definition of ‘testimonial.’”  United States v. Gilbertson, 435 F.3d 790, 795 (7th Cir. 2006) (quoting Crawford v. Washington, 541 U.S. at 68.)  However, we can glean from Crawford the notion that the only way to test reliability of hearsay is through cross-examination.  Furthermore, the only constitutional test of reliability is cross-examination.
Those individuals who had created the documents in the A-file were not shown to be unavailable to nor previously been made available to Burgos for cross examination.  In these circumstances, the admission of the contents of the A-file violated the Confrontation Clause.

While trial courts retain wide latitude to impose reasonable limits on cross-examination, a court is not at liberty to hold the Confrontation Clause in abeyance.  Burgos’ ability to confront his accusers was rendered nugatory by the admission of the A-file documents.  An instance in which a defendant is convicted by a slew of documents created and maintained by individuals he was not allowed to confront epitomizes the scenario the Framers sought to abolish. This scenario strikes at the Confrontation Clause’s raison d’ être.    
C.
The Seventh Circuit Should Adhere to the Supreme Court’s Jurisprudence  
In United States v. Bahena-Cardenas, 411 F.3d 1067 (9th Cir. 2005), the defendant argued that the admission into evidence of a warrant of deportation was inadmissible hearsay and thus violated his rights under the Confrontation Clause.  The Ninth Circuit disagreed, holding the warrant of deportation was non-testimonial and thus admissible.  The court reasoned, “the warrant of deportation is nontestimonial because it was not made in anticipation of litigation, and because it is simply a routine, objective, cataloging of an unambiguous factual matter.”   The Eleventh Circuit also faced this question.  United States v. Cantellano, 430 F.3d 1142 (11th Cir. 2005).  The Eleventh Circuit determined “[a] warrant of deportation is recorded routinely and not in preparation for a criminal trial. It records facts about where, when, and how a deportee left the country.”   Id. at 1145.  It concluded that the concerns raised in Crawford were not implicated and thus a warrant of deportation is non-testimonial.  See also United States v. Rueda-Rivera, 396 F.3d 678, 680 (5th Cir. 2005) (likening an immigration file to business records and concluding that the file contained statements that by their nature were not testimonial.)  The most recent court to consider the issue has fallen in line with the other circuits.  In United States v. Torres-Villalobos, 2007 U.S. App. LEXIS 3794, the Eighth Circuit considered a request to extend the rule of Crawford to warrants of deportation.  Id. at *11.  It declined.  The court declared “[w]arrants of deportation are produced under circumstances objectively indicating that their primary purpose is to maintain records concerning the movements of aliens and to ensure compliance with orders of deportation, not to prove facts for use in future criminal prosecutions.”  Id. at *12.
Given the state of the law in the sister circuits, Burgos recognizes his uphill battle.  While the circuits have been synonymous in their decisions, unanimity is not infallibility.  The courts’ reluctance to ascertain their rulings’ Sixth Amendment consequences is telling.  The collective perfunctory nod to Crawford raises further doubts about their position.
CONCLUSION 

For the forgoing reasons, Mr. Burgos respectfully requests that this Court vacate the judgment of the district court, and remand for trial and grant such other and further relief as this Court deems just and proper. 
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