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C.T. HOME BUILDERS,
BUILDERS, INC.
INC. and
and
HI-TECH
HI-TECH HOMES, INC.

*

IN THE CIRCUIT COURT

*

FOR WORCESTER
WORCESTER COUNTY
COUNTY

*

STATE
STATE OF
OFMARYLAND
MARYLAND

V.
v.

*

CASE NO. 23-C-02-000934-PS
23-C-02-000934-PS

S. WYAND,
WYAND, and
STERLING S.
and
CAROLYN W.
CAROLYN
W. BYERS
BYERS

**

Plaintiffs

Defendants

**
**

**

**

**

**

TRIAL
MEMORANDUM
TRIAL MEMORANDUM
NOW
NOW COME
COMEPlaintiffs,
Plaintiffs,by
byand
andthrough
throughtheir
theirundersigned
undersigned counsel,
counsel, Bruce F. Bright and
Ayres, Jenkins, Gordy &
& Almand,
Almand,P.A.,
P.A.,and,
and, for
forset
set forth
forthherein
hereinrequests
requests that this Honorable

enter judgment
judgmentin
in Plaintiffs’
Plaintiffs' favor:
Court enter
favor:

S
TATEMENT OF FACTS
FACTS
STATEMENT
as presented
presentedatattrial,
trial, are
arerelatively
relatively simple, and there are
are few
few factual
The facts of this
this case,
case, as

disputes. The parties entered
enteredinto
into an
an“Unimproved
"Unimproved Land
Land Agreement
Agreement of
of Sale”
Sale" (“Agreement”)
("Agreement") on
disputes.

about June
June4,4,2002.
2002. Under
Under the
theAgreement,
Agreement,Plaintiff
Plaintiff Hi-Tech
Hi-Tech Homes,
Homes, Inc.
Inc. (“Hi-Tech
("Hi-Tech Homes")
or about
Homes”)
and its assigns
assigns agreed
agreedto
topurchase
purchaseaapiece
pieceofofunimproved
unimproved property
property located
located in
in Ocean
Ocean Pines
Pines from
from

Defendants
SterlingWyand
Wyand(“Wyand”)
("Wyand") and
andCarolyn
CarolynByers
Byers(“Byers”).
("Byers"). Plaintiff
Plaintiff C.T.
Defendants Sterling
C.T.
Homebuilders, Inc. (“C.T.
("C.T. Homebuilders"),
of Hi-Tech Home's
Homebuilders”),isisthe
the assignee
assignee of
Home’s rights
rights and
and

under the
theAgreement.
Agreement.Terry
TerryMoeller,
Moeller, who
whotestified
testifiedatattrial
trialon
onPlaintiffs’
Plaintiffs' behalf,
behalf is
obligations under
is aa
shareholder and
andofficer
officer of Hi-Tech
shareholder
Hi-Tech Homes
Homes and
and CT
CT Homebuilders,
Homebuilders, and
and acted on behalf both

with the
corporations in connection with
the subject transaction. Tr.
Tr.at
at p.
p. 42.
42. The
Theagreed-upon
agreed-upon purchase
purchase
price
price was
was $51,000.
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Under the terms of the Agreement, settlement was
was originally
originally scheduled
scheduled for July
July 19,
19, 2002.
2002.
was aa “cash
"cashdeal,”
deal," meaning
meaning that
thatthere
therewas
wasno
nofinancing
fnancing contingency in the
The transaction was

Agreement, and Plaintiffs
Plaintiffs did
did not
not have
have to
to apply
apply for
for and
and obtain
obtain aa mortgage loan in order to
finance the purchase of the property.
property.

Sometime prior
prior to
to July
July19'",
19th,the
the parties
parties agreed
agreed to an extension of
of the
the settlement date to

July 30, 2002.
2002.'1 AAwritten
signed by
byMr.
Mr. Moeller
Moeller on
writtenaddendum
addendumto
tothe
the Agreement
Agreement was eventually signed
July 19, 2002, and
and by
by Mr.
Mr. Wyand and Ms. Byers on July 23, 2002,
2002, formally
formally extending the

settlement date to July 30, 2002.
2002.
27, 2002,
2002,Mr.
Mr. Wyand
Wyand and
andMs.
Ms.Byers
Byersvisited
visitedWill
Will Esham’s
Esham'soffice
offce to sign all of the
On July 27,
documents (the
(thesettlement
settlementstatement,
statement,seller’s
seller'saffidavit,
affidavit, and
anddeed).
deed). Mr. Esham
settlement documents
permitted
an accommodation
accommodation to
to their
their scheduling needs.
needs. Tr.
permitted them
them to
to sign
sign the
the documents
documents early as
as an
Tr.

15-17. On
at pp. 15-17.
On July
July 29,
29, 2002, Mr.
Mr. Moeller
Moellercontacted
contacted the
the offices
offices of
of T.E.B.
T.E.B.Associates,
Associates, a private
1

Mr. Moeller
Mr.
Moellertestifed
testifiedatattrial
trialthat,
that,ininlate
lateJune
June2002,
2002,he
herealized
realized that
that the
the originally
originallyagreed
agreed upon
th
settlement date
dateof
ofJuly
July19
19' would confict
settlement
conflictwith
withaafamily
familyvacation,
vacation,so
sohe
hecontacted
contacted his realtor, Charlie
Kurrle, in
anextension
extensionofofthe
thesettlement
settlementdate.
date.Tr.
Tr.atatpp.
pp.64-66.
64-66.Mr.
Mr.Moeller
Moeller testified
testifed
Kurrle,
in order
order to
to secure
secure an
was not going to occur on July 19, 2002, and
that, by late June or early July, he knew that the settlement was
re-scheduledfor
for July
July 30,
30, 2002.
2002. A written
that effect
effect was
was signed
signedby
byMr.
Mr. Moeller
Moeller
that it was re-scheduled
written addendum
addendum to that
19, 2002,
2002, and
andwas
wassigned
signedbybyMr.
Mr.Wyand
Wyandand
andMs.
Ms.Byers
Byers
July
2002.Mr.
Mr.Moeller
Moellertestified
testifed
on July 19,
onon
July
23,23,
2002.
similarly during
similarly
duringhis
his deposition
deposition that,
that, "at
“at least
least a couple of weeks"
weeks” prior
prior to
to July
July 19',
19th,he
hehad
had arranged
arranged for the
extension through
throughhis
hisrealtor,
realtor,Mr.
Mr.Kurrle.
Kurrle. See
SeeTr.
Tr.atatpp.
pp.71-72.
71-72.Mr.
Mr. Moeller
Moeller testified
testifed further
extension
further during
during his
that Mr.
Mr. Kurrle
deposition that
Kurrle notifed
notifiedhim
himsometime
sometimeininearly
earlyJuly
Julythat
thatMr.
Mr.Wyand
Wyandand
andMs.
Ms.Byers
Byershad
hadagreed
agreed
to the extension.
extension. Tr.
at
p.
72.
(Those
portions
of
Mr.
Moeller's
deposition
transcript
were
read
into
Tr. at p. 72. (Those portions of Mr. Moeller’s deposition transcript were read
evidence during
during the trial by
evidence
by Defendants'
Defendants’ counsel).
counsel).
agent, testified
testifed that
Chuck Leo, the Defendants'
Defendants’ real
real estate
estate agent,
that he
he was
was not
not contacted
contacted about the
th
th
extension
until
shortly
before
July
19',
perhaps
as
early
as
July
17',
and
that,
although
the written
written
extension until shortly before
19 , perhaps as
as July 17 , and
the
addendum was
was not
not signed
signeduntil
until later, the extension
extension was
was orally
orally agreed
to by
by Mr. Wyand
addendum
agreed to
Wyand and
and Ms.
Ms. Byers
Byers as
as
th
as July
July 17
17'.
early as
. Tr.
Tr.atatpp.
pp. 76-78,
76-78, 80-82.
80-82. Mr
MrWyand
Wyandtestifed
testifiedthat
thathe
heand
andMs.
Ms.Byers
Byersorally
orallyagreed
agreed to
to the
the
th
extensionon
onJuly
July18
18'.
86. Mr.
testifed that
that Mr.
Mr. Moeller
extension
. Tr. at p. 86.
Mr. Kurrle
Kurrle (Plaintiffs'
(Plaintiffs’real
realestate
estate agent)
agent) testified
th
notifed
him
sometime
shortly
before
July
19`h
that
he
"was
going
to
be
out
of
town"
on
the
originally
notified him sometime shortly before July 19 that he “was going to be out of town” on the originally
agreed upon
upon settlement
settlement date,
date,and
andthat
thathe
heimmediately
immediately took
took steps
stepsto
to arrange
arrangefor
for an
anextension.
extension. Tr.
agreed
Tr. at
at pp.

87-88.
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estatedevelopment
developmentinvestors
investorswith
withwhich
which Mr.
Mr. Moeller had a $300,000
$300,000 line
line of
of credit
group of real estate

Jr. atatpp.
wiring of
(Tr.
pp.42-43,
42-43,53-54),
53-54),ininorder
ordertotomake
makearrangements
arrangements for the wiring
ofthe
the settlement
settlement funds to
Mr.
Mr. Moeller
with his
Mr. Esham's
Esham’s escrow
escrow account. Tr.
Tr.atatp.p.43.2
43.2 Mr.
Moellerleft
leftaamessage
message with
his contact
contact at T.E.B.

Associates,
Bob Black,
Black, who
who was
was not
notavailable
availableto
tospeak
speakwith
withhim
himatatthat
thattime.
time. Tr.
Tr. at
at p.
p. 43.
43. The
Associates, Bob
next day (July 30, 2002), Mr.
Mr. Moeller
was informed
informed
Moellercalled
calledT.E.B.
T.E.B.Associates
Associatesonce
once again,
again, and
and he was
by Mr.
Mr. Black's
Black’ssecretary
secretarythat
that he
he would
wouldbe
be unavailable
unavailablefor
forseveral
several days
days (at
(at aa conference
conference in

Pittsburgh, Pennsylvania).
Pennsylvania). Tr.
Tr. at
at pp.
pp. 43-44.
43-44.
In order to make arrangements
arrangementsfor
forwire
wire transfers
transfersdrawn
drawnfrom
from his
his line
line of
of credit, Mr.

Moeller was required
required to
to deal
dealdirectly
directlythrough
throughMr.
Mr.Black.
Black. Tr. at p. 43.
43. Accordingly,
Accordingly, when
when he
he
th that Mr.
learned
on July
July 30
30t'
Mr. Moeller
learned on
that Mr. Black would
would be
be unavailable for
for several
several days,
days, Mr.
Moeller contacted
contacted

Mr.
wiring of
Mr. Esham's
Esham’s office,
office,and
and informed
informedhis
hisassistant,
assistant, Carol, that the wiring
of the
the settlement
settlement funds
would
days. Tr.
would be
be delayed for several days.
Tr. at
at pp.
pp. 44,
44, 47,
47, 56.

Around noon on July 30,
30, 2002,
2002, Mr.
Mr. Wyand
Wyand visited
visited Mr.
Mr. Esham's
offce to
Esham’s office
to receive
receive the
3
settlement proceeds.
proceeds.'
informed Mr. Wyand at that time that
that Mr.
Mr. Moeller
settlement
Mr. Esham
Esham informed
Moeller had
had not

wired the funds, and
and he
heasked
askedMr.
Mr.Wyand
Wyandtotocome
comeback
backlater
laterininthe
theday.
day.See
SeeAffidavit
Affdavit of W.

Esham; Tr.
Later that
that same
same day,
Esham;
Tr. at p. 18.
18. Later
day, Mr.
Mr. Wyand came
came back
backto
to Mr.
Mr. Esham’s
Esham's office,
office, and Mr.

2

2
Mr. Moeller
Mr.
Moellerhad
haddealt
dealt with
withT.E.B.
T.E.B.Associates
Associateson
onatatleast
least ten
ten occasions
occasions prior to the subject
he believed,
believed, based
basedon
onhis
hisprior
prior experience
experience with
with T.E.B.
transaction, and he
T.E.B. Associates,
Associates, that
that he
he could
could arrange
arrange
for the
day that
that he
hecontacted
contactedMr.
Mr. Black.
Black. Tr.
for
the wire
wire transfer
transfer to
to be
be effected
effected on
on the same
same day
Tr. at
at pp.
pp. 43,
43, 49-50,
49-50, 67.
67.
transaction was
was the
thefirst
first time that Mr. Moeller
The subject transaction
Moellerhad
had ever
ever experienced
experienced any logistical problems
problems
with the
of his credit line with T.E.B.
with
the use
use of
T.E.B. Associates.
Associates. Tr.
Tr.at
at p.
p. 67.
67.
3

3
A
A formal
formalsettlement
settlement (at
(at which
which the
the parties
parties would
would all
allgather
gather together
together to
to sign
sign all
all of
ofthe
the documents)
documents)
th and, all that
was not necessary
in
this
case,
because
Defendants
had
signed
the
documents
on
July
27"
necessary in
case, because Defendants had signed the documents on July 27 and, all
Mr. Moeller
facsimile.
Mr.
Moellerwas
wasrequired
requiredtotosign
signwas
wasthe
thesettlement
settlement statement,
statement, which
which he
he had
had arranged to do by facsimile.
Tr. at
at pp. 19-20,
19-20, 70.
70.
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Esham
informed him that Mr.
Esham informed
Mr. Moeller
Moellerhad
hadnot
notyet
yet wired
wiredthe
thefunds,
funds, and
and that
that he
he would
would send
send

Mr.Moeller
31 instructing
instructing him
him to
to wire
wire the
thefunds.
funds. See
Affdavit of
Mr.Moeller aa fax on July 31
See Affidavit
ofW.
W.Esham;
Esham; Tr.

at p. 19. Mr.
Mr.Wyand
Wyandexpressed
expressed his
his displeasure
displeasure at that time, but did
did not
not state
state that he would not go
through with the transaction.
transaction. See
Affdavit of
See Affidavit
ofW.
W.Esham;
Esham; Tr.
Tr.at
at p.
p. 19,
19, 21.
21.
By facsimile
informed Mr.
facsimile letter
letter sent in the morning of July 31, 2002, Mr. Esham
Esham informed
Moeller
Moeller as
as follows:
follows: "Please
“Please call
call me
me ASAP
ASAP with
withthe
thename
name of
of your
your broker
broker -- so
so that
that II may
may obtain a

tracking number
for the
the wire.
wire. The
needto
toprovide
providedefinite
defnite information the
number for
The Seller
Seller is not happy -- II need

money
is on
onthe
theway.
way. Thank
Thankyou.”
you." Affdavit
ofof
W.W.
Esham.
that
money is
Affidavit
Esham.Later
Later
thatsame
sameday,
day,July
July31,
31, 2002,
2002,
Mr.
Mr. Moeller
Moellercalled
calledMr.
Mr.Esham's
Esham’soffice
officetotoprovide
providethe
therequested
requested information
informationregarding
regarding the
the source
source
assuredhim
him that
that the
themoney
moneywould
would be
be wired
wired within
within aa few
of the settlement funds, and assured
few days.
days.

Affidavit
AffidavitofofW.
W.Esham.
Esham. Also
Alsoon
onJuly
July31,
31,2002,
2002, Mr.
Mr. Wyand
Wyand visited
visited Mr.
Mr. Esham's
Esham’s offce
officeto
tosee
see
once again
againifif he
hecould
couldpick
pickup
uphis
hischeck.
check.Affidavit
Affdavit of
21. When
once
of W.
W.Esham;
Esham; Tr. at p. 21.
When Mr.
Mr. Esham
Esham
informed
informed Mr.
Mr.Wyand
Wyandthat
thathe
hedid
didnot
nothave
havethe
thecheck
checkfor
forhim
himbecause
becausethe
the money
money had
had not
not yet
yet been
been

wired, Mr.
Mr. Wyand stated
thathe
heviewed
viewedthe
thecontract
contract
"nulland
and
void."Affidavit
Affdavit of W.
stated that
toto
bebe
“null
void.”
W.
Esham; Tr. at p. 21.

On August 1, 2002, Mr. Wyand and Ms. Byers met with
with their
their realtor,
realtor, Chuck
Chuck Leo,
Leo, and
and re-

activated their
their listing and increased
increasedtheir
theirasking
askingprice
priceby
by$15,000.
$15,000.Tr.
Tr. at
atpp.
pp.21-22;
21-22;Plaintiff’s
Plaintiff's
activated
Trial Exh.
Trial
Exh. 6.
6. They
Theywere
weretold
toldby
byMr.
Mr.Leo
Leoduring
duringthat
thatmeeting
meetingthat
thatan
an offer
offerhad
had recently
recently been
been

made
to purchase
purchaseaaneighboring
neighboringlot
lotfor
for$70,000.
$70,000.Tr.
Tr.at
atp.p.26.
26. Up
Up to that
that point
point in
in time, Mr.
made to

Wyand had
had not
not been
beeninformed
informedby
byanyone
anyonethat
thatMr.
Mr.Moeller
Moellerdid
didnot
notintend
intendtotofollow
follow through
through with
with

the purchase.
purchase. Tr.
Tr. at
at p.
p. 24.
24. Indeed,
at all
all relevant
relevanttimes,
times,Mr.
Mr. Moeller
Moeller intended
intended to
tofollow-through
follow-through
Indeed, at
with
with the
the transaction. Tr.
Tr.at
at pp.
pp. 49-50.
49-50. From
FromJuly
July31s`
31st forward, however, Mr.
Mr. Wyand
Wyand and
and Ms.
Ms.
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Byers considered
considered the
theAgreement
Agreementto
tobe
be“null
"null and
and void,”
void," and they had
had absolutely
absolutelyno
nointention
intention of
of

transaction. Tr.
completing the transaction.
Tr. at
at p.
p. 25.
25.

2002, Mr.
Mr. Moeller's
were wired
wired to Mr.
On August 5, 2002,
Moeller’ssettlement
settlement funds ($52,141.43) were
Esham's
escrow account.
account. See
SeeAffidavit
Affidavit of
Mr. Esham
spoke with
with
Esham’s escrow
of W.
W. Esham.
Esham. That
Thatsame
same day, Mr.
Esham spoke
Sterling Wyand
Sterling
Wyand and
and advised
advised him
him that
that the
the settlement
settlement funds
funds had
had been
been received, and that his check

was ready
readyto
to be
bepicked
pickedup.
up. Mr.
Mr. Wyand told Mr.
Mr. Esham
Esham "too
“too late,"
late,” and
and informed
informed him
him once
once again
again

that he
he did
did not
not wish
wish to complete
complete the
the settlement.
settlement. See
SeeAffidavit
Affidavit of W. Esham. Mr.
Mr.Esham
Esham also
also
notifed
been wired,
wired, and
andMr.
Mr. Leo, in
in
notifiedChuck
ChuckLeo
Leoon
onAugust
August5,5,2002,
2002,that
thatthe
the settlement
settlement funds had been

turn, notified
notifed Mr.
Mr.Wyand
Wyandofofthe
thewire
wiretransfer
transferthat
thatsame
same day. Tr.
Tr.at
at p.
p. 84.
84.

Q
UESTION PRESENTED
PRESENTED
QUESTION
Whether Plaintiffs
Plaintiffs are
are entitled to specifc
specificperformance
performance of
of the
the contract,
contract, under
circumstances where:
where: (i)
(i) there was no language
language in
in the
the Agreement
Agreement making
making time of
(ii)
circumstances
of the
the essence;
essence; (ii)

the six-day delay was
was not
not unreasonable;
unreasonable;(iii)
(iii) the
the delay
delaywas
wasnot
notwilful;
wilful; and (iv)
(iv) Defendants
Defendants did not

suffer any prejudice
prejudice as
as a result of
of the
the delay.
ARGUMENT
ARGUMENT
The law in this
with regard
this State with
regard to specifc
specificperformance
performance of
of aa contract
contract for
for the
the sale
sale of real
estateisis well-settled.
well-settled. "[T]he
estate
“[T]hegeneral
generalrule
ruleisisthat
thattime
timeisisnot
notofofthe
theessence
essence of
of the
the contract of
of sale
sale
and purchase
purchase of
of land
land unless
unless aa contrary
contrary purpose
purposeisis disclosed
disclosed by
by its
its terms
terms or
or is
is indicated by the

circumstances and
andobject
objectof
of its
its execution
execution and
and the
theconduct
conductof
of the
theparties.”
parties." Kasten Co. v. Maple
circumstances

Ridge Co., 245 Md. 373, 377 (1966). In
Inother
otherwords,
words,ininthe
thecontext
contextof
ofreal
realestate
estate contracts, time
is not of
unless“it
"it is clear that the parties have expressly
expressly so
so stipulated
stipulated or
or their
of the
the essence
essence unless

intention is
intention
is inferable
inferable from
fromthe
thecircumstances
circumstances of
of the
the transaction,
transaction, the
the conduct of
of the
the parties,
parties, or the
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purpose for which
which the
was made.”
made." Id.
the sale was
Id. at
at 377.
377.
In Soehnlein v. Pumphrey, 183
183 Md.
Md. 334 (1944), the Court of
of Appeal
Appeal described
described the
general rule
rule as
as follows:
follows:
general
The accepted
accepted doctrine
doctrine is
is that
that in
in the ordinary
ordinary case
of contract for the sale of land, even
case of
though a certain
certain period
period of time is stipulated for
for its
its consummation,
consummation, equity
equity treats
treats the
provision
as
formal
rather
than
essential,
and
permits
the
purchaser
who
has
provision as formal rather than essential, and permits the purchaser who has suffered the
period
payments after
afer the
period to
to elapse
elapse to make payments
the prescribed
prescribed date, and to compel performance
by the vendor notwithstanding
the
delay,
unless
of
notwithstanding the delay, unless itit appears
appears that time is of
of the
the essence
essence of
the contract by express
express stipulation,
stipulation, or by inference from
from the
the conduct of
of the
the parties,
parties, the
special purpose for which
whichthe
the sale
sale was
was made,
made, or other
other circumstances
circumstances surrounding
surrounding the
the sale.
sale.

Id. at 338. The
rule is
is subject
subjectto
tocertain
certainqualifications
qualifications----ifif the
the delay
delayisiswilfully
wilfully (i.e.,
The above-stated
above-stated rule
intentionally)
intentionally)caused
caused by
by the
the buyer, or ifif the
the delay
delay results
results in
in some
some prejudice
prejudice to
to the
the seller, then the

buyer may not be
be entitled
entitled to
to specific
specifc performance.
performance. Cadem
Cadem v.
v. Nanna,
Nanna, 243 Md.
Md. 536,
536, 545
545 (1966);

Soehnlein v.
Notably, in
in Kasten
Kasten Co.
Co. v.
v. Maple
Maple Ridge
Ridge Co.,
Co., even
Soehnlein
v. Pumphrey,
Pumphrey, 183
183Md.
Md. at
at 338.
338. Notably,
though the Court of Appeals found
been “somewhat
"somewhat neglectful
neglectful in not paying
found that
that the
the buyer had been
the balance
balance of
of the
the purchase
purchasemoney
moneyon
onthe
theday
dayititwas
wasdue,”
due,"ititnevertheless
neverthelessaffirmed
affrmed the
the lower
lower

court's decree
awarding specific
specifc performance. Kasten
court’s
decree awarding
Kasten Co.
Co. v.
v. Maple
Maple Ridge
Ridge Co.,
Co., 245 Md.
Md. at
at 378.
378.

The Court of
of Appeals
Appeals has
has held
held that,
that, when
when the
the contract
contract of
of sale
sale contains
contains language
language to the
effect that the deposit
deposit shall
shall be
be automatically
automatically forfeited
forfeited to the seller if
if settlement
settlement is not completed

within
the
within the
the specifed
specifiedtime
timeperiod,
period,time
timeisisimplicitly
implicitlyofof
theessence
essencewith
withregard
regardtotosuch
such contract.
contract.
See
Sternv.v.Shapiro,
Shapiro,138
138Md.
Md.615
615(1921).
(1921). When time is not of
eitherexplicitly
explicitly or
See Stern
of the
the essence,
essence, either
implicitly,
the contractually
contractually
implicitly,and
andthe
thebuyer's
buyer’spayment
paymentofofthe
thepurchase
purchase price
price is
is delayed
delayed beyond the
agreed-upon settlement
settlement date,
date,“the
"the important
important question is whether [such delay]
agreed-upon
delay] was
was reasonable."
reasonable.”

Md. at
at 379.
379.
Kasten Co. v. Maple Ridge Co., 245 Md.
In the present case,
case,itit is
is undisputed
undisputed that
that there
there is
is no
no language
languagein
in the
theoriginal
original Agreement, or
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the addendum
addendum extending
extending the
thesettlement
settlementdate,
date,explicitly
explicitly making
making time of the essence.
essence. In
acknowledging that
language in
in the
the Agreement
Agreement or
or the
the addendum
addendum making
making time
time of the
acknowledging
that there was no language

essence,Defendants’
Defendants'realtor,
realtor,Chuck
ChuckLeo,
Leo,testified
testifedat
attrial
trial as
asfollows:
follows: “Had
"Had I known better I
essence,
definitely would
definitely
wouldhave
have [inserted
[inserted the
the appropriate
appropriate language].
language]. It's
It’sstandard
standard in
in our
our home
home contracts
contracts to
have the
the time
time is of the essence
essenceclause.
clause. Why
Why it’s
it's not
don't
not standard
standard in the land agreements,
agreements, II don’t

know."
know.” Tr.
Tr.atat p.
p. 80.
80.
Defendants
have suggested
suggestedthat
thatthe
the“Default”
"Default" language
languageininthe
theAgreement
Agreementimplicitly
implicitly made
Defendants have
made

time of
so. As
of the
the essence.
essence. This is clearly not so.
As the
the Court
Court of
of Appeals
Appeals held
held in
in Stern
Stern v.
v. Shapiro, an
automatic forfeiture
forfeitureclause
clause may
may give
give rise
rise to
to an
an inference that time is of
of the
the essence.
essence. In the
present
case,however,
however,the
theAgreement
Agreementdoes
doesnot
notprovide
providefor
forautomatic
automaticforfeiture
forfeiture of
of the deposit in
in
present case,
the event of the buyer’s
buyer's failure
failure to
to settle
settle on
on the
the settlement date. Instead,
Instead, the Agreement provides

16) that:
that:“[i]f
"[i]f the
Buyer's
(in paragraph
paragraph 16)
the Buyer
Buyer fails
fails to
to make
make full
fullsettlement
settlement or is in
in default
default due to Buyer’s
failure
failure to
to comply
complywith
withthe
theterms,
terms,covenants
covenants and
and conditions
conditions of
of this
thisAgreement,
Agreement,the
the deposit
deposit may
may be
retained
executed by
by all
all parties,
retained by
by Seller
Seller as
as long
long as
as a release of deposit agreement is signed and executed
be retained
retained by
by Seller.”
Seller." (emphasis added).
added).'4
expressing that said deposit may be

Neither
Neither the
the conduct
conduct of
of the
the parties,
parties, the
the purpose(s)
purpose(s) for
for which
whichthe
thesale
sale was
was made, or any

other circumstances
circumstances surrounding
surrounding the
the sale,
sale,can
canproperly
properlybe
beregarded
regardedasas
implicitlymaking
makingtime
time of
of
implicitly

the essence.
essence. Indeed,
Indeed,atatno
notime
timeuntil
until July
July 31,
31, 2002,
2002, did
did Mr.
Mr. Wyand or Ms.
Ms. Byers ever indicate or
express, either
either orally
orally or
express,
or in
in any
any written
writtendocument,
document,that
thatthey
theyregarded
regardedthe
thesettlement
settlementdate
date as
as

essential. Mr.
essential.
Mr. Moeller
Moellertestifed
testifiedemphatically
emphaticallythat,
that,atatallallrelevant
relevanttimes,
times,he
heintended
intendedand
and desired
desired to

4
4

That provision
provision states
states further
further that
that ifif"the
“theparties
partiesdo
donot
notagree
agreetotoexecute
execute aa release
release of deposit,
Buyer and Seller shall have all legal and
and equitable remedies."
remedies.”
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follow
followthrough
through with
withthe
the transaction
transaction Jr.
(Tr.atatp.p.50),
50),and
andhis
hisconduct
conduct throughout
throughout the
the chronology
demonstrated so.
so. There was absolutely nothing
demonstrated
nothing about
about the purpose of the transaction or the
"garden
that implicitly
implicitly made
surrounding circumstances
circumstances that
madetime
timeofofthe
theessence
essence — this was a “garden

variety"
saleof
ofan
anunimproved
unimprovedpiece
pieceofofproperty.
property.Accordingly,
Accordingly,itit is
is Plaintiffs’
Plaintiffs'
variety” arms-length sale
position,
that time
time was
was not
not of
of the essence,
essence,either
eitherexplicitly
explicitly or
position, and
and the record clearly
clearly demonstrates,
demonstrates, that

implicitly,
implicitly,with
withregard
regardtotothe
thesettlement
settlementdate
dateororany
anyother
otheraspect
aspect of
of the
the Agreement.
Agreement.
the next
next part
part of
of the analysis
analysis is
is determining whether
That being the case,
case, the
whether the
the delay was

"willfully," i.e.,
“willfully,”
i.e.,deliberately,
deliberately,caused
causedby
byMr.
Mr.Moeller,
Moeller,and
andwhether
whetherDefendants
Defendants suffered
suffered any
prejudice
prejudice or
or harm
harm as
as a result of the six-day
six-day delay.
delay.

record is
is clear
clear that
thatthe
thedelay
delaywas
wasnot
notininany
anyway
waywillful
willful on
on the
the part
partof
of Mr.
Mr. Moeller.
Moeller.
The record
His uncontradicted testimony was that
that the
the delay
delayresulted
resultedfrom
fromunforeseen
unforeseenlogistical
logisticaldifficulties
difficulties

he encountered
encounteredwith
withregard
regardtotothe
thewiring
wiringof
ofthe
thesettlement
settlementfunds.
funds.As
AsMr.
Mr.Moeller
Moeller testified,
testifed, he
on July
July 29
29'th to
for the
the wire
wire transfer.
transfer. Tr.
called T.E.B. Associates
Associates on
to make
make arrangements
arrangements for
Tr. at
at p.
p. 57.
57.

individual with
The individual
withwhom
whomMr.
Mr.Moeller
Moellerhad
hadalways
alwaysdealt
dealtatatT.E.B.
T.E.B.Associates,
Associates, Bob
Bob Black,
Black, was
was
conference, and
andthe
thewire
wiretransfer
transfercould
couldnot
notbe
beeffected
effectedwithout
withoutMr.
Mr. Black’s
Black's
out of town
town at
at a conference,

involvement. Tr.
Tr.at
at pp.
pp. 43-44.
43-44. At
Atworst,
worst,Mr.
Mr.Moeller
Moellermight
mightarguably
arguablyhave
havebeen
been guilty
guilty of
of some
some

level of neglect
in not
not confirming
confrming Mr.
neglect in
Mr.Black's
Black’savailability
availabilityand/or
and/orarranging
arranging for
for the
the wire
wire transfer
transfer
earlier than July 29, 2002, but
that Mr.
Mr.
but nothing
nothingininthe
therecord
recorddemonstrates
demonstrates or
or even
even suggests
suggests that

Moeller
Moeller willfully
willfullydelayed
delayedthe
thesettlement.
settlement.
As for
for the
the issue
issue of
of prejudice
prejudice to
to the
the Sellers,
Sellers, there
there is
is no
no evidence
evidence any where in the record

Wyand or
or Ms.
Ms.Byers
Byers suffered
suffered any
any prejudice
prejudice as
as a result of the six-day delay. Indeed,
Indeed,
that Mr.
Mr. Wyand
although Mr.
Mr. Wyand
Wyandtestifed
testifiedthat
thatheheplanned
plannedtotouse
usethe
theproceeds
proceeds for
forthe
thesale
sale toward
toward the
the purchase
purchase
88
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he conceded
concededthat
thatthe
thesix-day
six-daydelay
delayininthe
thewiring
wiring of
of the funds did
of one or more other properties, he

not prevent or impede his ability
ability to
other properties.
properties. Tr.
to purchase
purchase any other
Tr. at
at p.
p. 41.
41.

was extensive
extensivequestioning
questioningofofMr.
Mr. Moeller
Moeller during trial
trial (by
There was
(by the
the Court and
Defendants'
steps he
hetook,
took, prior
prior to
to the
the original
original settlement date
date of
of July
Defendants’ counsel) regarding what steps

19, 2002,
2002, to
to prepare
preparefor
forsettlement.
settlement. First,
First, according
accordingto
tothe
thetestimony
testimonyelicited
elicitedatattrial,
trial,Mr.
Mr. Moeller
Moeller
19,
th and possibly much earlier, that the settlement
was aware
aware at
at least
leasttwo
two (2)
(2) days
daysprior
prior to
to July
July 19
19',
, and possibly much earlier, that the settlement
th
was
not going
going to
tooccur
occuron
onJuly
July19
19'.
infa fn.
was not
. See
See infra
fn. 1.
1. InInlight
lightofofthe
thefact
factthat
thatthere
there was
was nothing for

him
him to
to do
do to
to "prepare
“prepare for
forsettlement"
settlement”other
otherthan
than wire
wirethe
thefunds,
funds,and
and he
he was
was operating on the
reasonable
assumption (based
(basedon
onprior
prior experience
experiencewith
with T.E.B.
T.E.B. Associates) that aa wire
wire transfer
reasonable assumption

effected with
with very little
little advance
notice, itit should
should not
not be
besurprising
surprisingthat
thatMr.
Mr. Moeller
Moeller did
could be effected
advance notice,
th settlement. By
not take any
any steps
stepstotoprepare
preparefor
foraaJuly
July19
19'
accounts, Mr.
Mr. Moeller already
settlement. By all accounts,

knew by
by no
no later
later than
than July
July 17'
17th(and
(andperhaps
perhapsmuch
muchearlier)
earlier)that
thatthe
thesettlement
settlementdate
date had
had been
been

extended.
Secondly, even
even assuming
assumingarguendo
arguendothat
thatMr.
Mr.Moeller
Moeller willfully
willfully delayed
Secondly,
delayed the
the settlement
settlement

beyond
July 19
19'th (which
beyond July
(whichhe
he clearly
clearly did
did not),
not), that
that would
would not
not provide
provide aa valid
valid basis
basis for denying
Plaintiffs
(specifc performance).
Plaintiffsthe
the remedy
remedy they
they seek
seek herein (specific
performance). Because
Because the
the Agreement
Agreement was
was
amended by
by the
the parties,
parties, and
and the
the settlement
settlement date
datewas
wasthereby
therebyextended
extendedfrom
from July
July 19,
19, 2002
2002 to
to July
July
amended

30, 2002, Defendants
Defendants forever
forever lost whatever standing or right
right they
had to
to complain
complain
they may
may once have had

about Plaintiffs’
Plaintiffs' (and
Mr. Moeller's)
19'th settlement
date. In
about
(and Mr.
Moeller’s)conduct
conduct with
with regard
regard to the July 19
settlement date.
date was
was extended
extendedby
byaawritten
written amendment
amendment signed
signed by
by all
all of the
other words, once the settlement date

parties to the Agreement, whether
whether and
and to
to what
what extent
extent Mr.
Mr. Moeller
Moeller took
for
took steps
steps to prepare
prepare for
19'thbecame
settlement on July 19
became completely
completelyirrelevant
irrelevanttotothe
theissue
issuethat
that isisat
at hand
hand in
inthis
thiscase,
case,
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Plaintiffs'
Plaintiffs’entitlement
entitlementtotothe
theremedy
remedy of
of specific
specificperformance.
performance.
Defendants suggested
suggestedat
attrial
trial that
that Plaintiffs
Plaintiffs somehow
somehow breached
breached paragraph 14 of the

Agreement (dealing with Buyer's
Buyer’s fnancial
financialability
abilitytotoconsummate
consummatethe
thedeal),
deal),and
and that
that they
they should
be denied
denied relief
relief on that basis.
basis. Paragraph
Paragraph 14 of the Agreement provides, in pertinent part, that

"[i]f Buyer
of the Property,
Property, .... ..
“[i]f
Buyerhas
hasmisrepresented
misrepresented Buyer's
Buyer’s ability
abilitytotoconsummate
consummate the
the purchase
purchase of
then buyer shall be
be in
in default and
and Seller
Seller may
may elect
elect by
by written
written notice to Buyer, to terminate this
Agreement and/or pursue the remedies
remedies set
setforth
forth under
under the
the Default
Default paragraph."
paragraph.”

Mr.
Plaintiffs' fnancial
Mr. Moeller
Moellernever
never misrepresented
misrepresented Plaintiffs’
financialability
abilitytotoconsummate
consummatethe
the deal,
deal,
there is
is absolutely
absolutely no
no evidence
evidencedemonstrating
demonstratingor
orsuggesting
suggestingthat
thathe
hedid.
did. At
At all relevant
and there

times, Mr
Mr Moeller
Moellerhad
had aa $300,000.00
$300,000.00 line
line of
of credit
credit at
at his
his disposal
disposal and available for use in
transaction. There
"application" process
connection with the subject transaction.
There was no “application”
process or other

underwriting
precursortotoMr.
Mr. Moeller’s
Moeller's use
of his line of credit;
underwriting review
review which
whichwas
was aa necessary
necessary precursor
use of
contact with
with Mr.
Mr. Black
all that was required for him to do was to make contact
Black and
and arrange
arrange for a wire
transfer. Indeed,
settlement funds
funds were,
were,in
in fact,
fact, wired
wired by
Indeed, the
the record
record is clear that all
all necessary
necessary settlement

Will Esham's
T.E.B. Associates to Will
Esham’s escrow
escrow account
account on Monday, August 5, 2002, soon after Mr.

Black's
Black’s return
return from
fromhis
hisconference
conference in
in Pittsburgh.
Pittsburgh.
Contrary to
belief of
Contrary
to the
the apparent belief
of Defendants
Defendants and
and their
theircounsel,
counsel, the
the phrase
phrase "cash
“cash deal,"
deal,” as
as

itit is
does not
not mean
mean or
or imply
imply that the Buyer must
is used
used in connection
connection with
withreal
realestate
estate transactions, does

provide all
account. Rather,
all settlement
settlement funds out of his own
own checking
checking or
or savings
savings account.
Rather, itit simply
simplymeans
means
that the buyer’s
buyer's obligation to
to perform
perform is
is not
not contingent
contingent upon
upon or
or subject
subject to his or her obtaining a
mortgage loan for the purchase
monies. In
Plaintiffs had
purchase monies.
In the
the present
present case,
case, Plaintiffs
had settlement funds

the form
form of the line of credit with
available, in the
with T.E.B.
T.E.B.Associates,
Associates, prior
prior to entering into the
10
10
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Agreement and
and at
at all
all other
other relevant
relevanttimes.
times. Plaintiffs
Plaintiffs were
fnancially able
were no less
less financially
ableto
to consummate
consummate
the deal than if $300,000
$300,000 had
had been on deposit in one of their
their bank
bank accounts.
accounts.

C
ONCLUSION
CONCLUSION
For all
Plaintiffs respectfully
all of
of the
the foregoing
foregoing reasons,
reasons, Plaintiffs
respectfully request
request that this Honorable Court
grant Plaintiffs
Plaintiffs all
allof
ofthe
therelief
reliefthey
theyseek
seek in
inthis
thiscase.
case.

Respectfully submitted,

___________________________________
Bruce F.
F. Bright
Bright
Ayres, Jenkins,
Jenkins, Gordy
Gordy &
& Almand, P.A.
Coastal Highway
Highway
5200-B Coastal
Ocean
City,
Maryland
21842
Ocean City,
410-723-1400
Attorney for
Attorney
for Plaintiffs
Plaintifs
CERTIFICATE
OFSERVICE
SERVICE
CERTIFICATE OF
undersigned hereby
hereby certifies
certifes that, on this
The undersigned
this 24th
24th day
day of
of September,
September, 2003, a copy of the

foregoing Trial
TrialMemorandum
Memorandumwas
was served,
served, via
via frst
firstclass
classmail,
mail,postage
postage prepaid
prepaid mail,
mail,upon:
upon:James
James
11042 Nicholas
Nicholas Lane,
Lane, Ste.
Ste. B-204,
B-204, Berlin,
Berlin, Maryland,
C. Hubbard, Esq., 11042
Maryland, 21811-3299.
21811-3299.

___________________________________
Bruce F.
F. Bright
Bright
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