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I. Introduction
Introduction
Two former
former officers
officers and
and directors
directors of
of Collins
Collins&&Aikman
AikmanCorporation
Corporation(“C&A”)
(“C&A”)
seek,
through separate
separateactions,
actions,advancement
advancementofoflegal
legalfees
feesand
andindemnification
indemnification from
from
seek, through

C&A’s
C&A’smajority
majorityinvestor,
investor,Heartland
HeartlandIndustrial
IndustrialPartners,
Partners,L.P.
L.P.(“Heartland”)
(“Heartland”)for
fortheir
their
expenses
arisingfrom
from aavariety
variety of
of civil
civil and
expenses arising
and criminal
criminalproceedings
proceedings brought
brought against
against them in

connection with their roles at C&A.
C&A.
David
David A.
A.Stockman
Stockman and
and J.
J. Michael
MichaelStepp
Stepp brought
brought these
these suits
suits after Heartland
refused
their requests
for advancement
advancement related
related to
to ongoing
ongoing legal
legal proceedings,
proceedings, and
and for
for
refused their
requests for

indemnification
indemnificationrelated
related to
to aa dismissed
dismissed criminal
criminal action,
action, arguing
arguingthat
that both
both advancement
advancement

and indemnification
indemnification to
under Heartland’s
Heartland’s “Partnership
“Partnership Agreement.”
to them
them are
are mandatory under
Heartland,
Heartland, for
for its
itspart,
part,argues
argues that
that Stockman
Stockman and
and Stepp’s
Stepp’s advancement
advancement and
and

indemnification
Agreement are
aremore
morelimited.
limited. Specifically,
indemnification rights
rights under
under the
the Partnership
Partnership Agreement
Specifically,
Heartland
is not
its General
Heartland contends
contends that
that advancement
advancement is
not mandatory
mandatory where,
where, as
as here,
here, its
General Partner
Partner

has
refusedto
toprovide
providewritten
written approval.
approval. Likewise,
that indemnification
indemnification
has refused
Likewise, Heartland
Heartland argues
argues that
is
Stockman and
and Stepp
Stepp must
must first
first plead
then prove
prove that
is not
not mandatory
mandatory because
because Stockman
plead and
and then
that the
the

conduct giving
giving rise
rise to
to the
the underlying
underlying dismissed
dismissed criminal
criminalaction
actionmet
met three
three requirements
requirements
set
forth in the Partnership
Agreement. Specifically,
set forth
Partnership Agreement.
Specifically,Heartland
Heartlandasserts
asserts that it is Stockman
and
Stepp’s burden
burden to
to plead
plead and
and ultimately
ultimately demonstrate
that they
they i)
i) did
did not
their
and Stepp’s
demonstrate that
not breach
breach their

duties to the
the partnership;
partnership;ii)
ii) did not knowingly
knowingly violate
violate applicable
applicable law;
law;and
and iii)
iii)did
didnot
notact
act
with
with scienter.
scienter.
In this opinion,
opinion, IIfind
findininfavor
favorofofStockman
Stockmanand
andStepp
Steppon
on both
both their
theiradvancement
advancement

and indemnification claims, and accordingly grant their motions for partial
partial summary
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judgment
claims and
and deny
deny Heartland’s
Heartland’s motion
motion to
judgment regarding
regarding the
the advancement
advancement claims
to dismiss
dismiss the
the

indemnification
indemnification claims.
claims.
II find
findininfavor
favorofofStockman
Stockmanand
andStepp
Steppbecause
because the
the plain language
language of the
the
Partnership Agreement
Agreement does
does not
not unambiguously
unambiguously support
support Heartland’s
Heartland’s reading
reading of
of that
Partnership
that

document. In
Inthe
thecase
case of
of the
the advancement
advancement claims, I conclude
conclude that
that there
there is only one
one
reasonable reading
reading of
of the
the Partnership
Partnership Agreement,
Agreement, which
which is
is that
that Heartland’s
Heartland’s General
reasonable
General

did not have
have discretion
discretion to withhold
withhold its
Partner did
its written
writtenapproval
approvaland
anddefeat
defeat Stockman
Stockman and
Stepp’s contractual
contractual right
right to
Stepp’s
to mandatory
mandatory advancement.
advancement. Moreover,
Moreover, to
to the
the extent
extent there
there is
is any
any
ambiguity in
ambiguity must
ambiguity
inthe
the Partnership
Partnership Agreement
Agreement regarding
regarding advancement,
advancement, that ambiguity
must be
be
1 Likewise, the Partnership Agreement does not
resolved against
againstHeartland.
Heartland.1
Likewise, the Partnership Agreement does not clearly
resolved

clearly
require
demonstrate good
good faith,
faith, lawfulness, and aa lack
lack of
require an
an indemnitee to plead
plead and demonstrate
scienter
where, as
as occurred
occurred in
in this
this case,
case, the
the indemnitee
indemnitee was
was successful
successfulin
in the
the underlying
underlying
scienter where,

proceeding. Rather,
inquiry is
Rather, ifif such
such aa de novo inquiry
is required
required at
at all
all by
by the
the Partnership
Partnership
Agreement
is hardly
of the
Agreement —
— aa reading
reading that
that is
hardly compelled
compelled by
by the
the odd
odd language
language of
the Agreement
Agreement
—
— Heartland
Heartland bears
bears the
the burden of proof,
proof, and
and Stockman
Stockman and
and Stepp’s
Stepp’s pleading
pleading of
of success
success in

the
dismissed criminal
criminal action
this
the dismissed
action in
in their
their complaints
complaintssatisfies
satisfies any
any burden
burden they
they have
have at
at this
stage.
stage. In
In future
futureproceedings,
proceedings, the
the parties
parties can,
can, ifif they
theydo
donot
notsettle
settlethe
the case,
case, more
more
specifically
clear contractual
contractual requirement
requirement to
to
specificallyaddress
address this
this issue,
issue, recognizing
recognizing that,
that, absent
absent aa clear

11

SeeSISIMgmt.
Mgmt.
L.P.
Wininger,
A.2d
42-44
1998)
(holding
that
See
L.P.
v. v.
Wininger,
707707
A.2d
37, 37,
42-44
(Del.(Del.
1998)
(holding
that ambiguities
in a
ambiguities
in
a
limited partnership
limited
partnershipagreement
agreement should
should be
be construed
construed against
against the
the general
general partner unless all
participants engaged
engagedininindividualized
individualized negotiations);
negotiations);Harrah’s
Harrah’s Entm’t, Inc. v. JCC Holding Co.,
802
A.2d
294,
309-10
(Del.
Ch.
2002)
(same);
see
also
Penn Mut.
Mut. Life
Life Ins.
802 A.2d 294, 309-10 (Del. Ch. 2002) (same); see also Penn
Ins. Co.
Co. v.
v. Oglesby,
Oglesby, 695
695
A.2d 1146,
1146, 1150 (Del.
(Del. 1997)
1997) (noting
(notingthat
that ititisisincumbent
incumbenton
onan
an issuer
issuer of
of securities
securities to
to make
make the
terms of
of its
investor).
terms
its operative
operative documents
documents clear
clear to
to aa reasonable
reasonable investor).

2
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prove good faith, lawfulness, and aa lack
lack of scienter
scienter in
in this circumstance,
circumstance, principles
principles of

both contract interpretation and
and of
of our
our state’s
state’spublic
public policy
policy regarding
regarding indemnification
indemnification
will
willdictate
dictate an
an outcome
outcome in
in favor
favor of
of Stockman
Stockman and
and Stepp. 2
Stepp.2
II.
II. Factual
FactualBackground
Background
I draw
undisputed facts
factsfrom
from the
the well-pled
well-pled allegations in both Stockman’s
draw these
these undisputed

First Amended and
and Supplemental
SupplementalVerified
Verified Complaint and
and Stepp’s
Stepp’s Verified
Verified Complaint
(the “Stockman Complaint”
Complaint” and
and “Stepp Complaint,”
Complaint,”respectively)
respectively)—
—which,
which,except
exceptas
as
noted,
are the
the same
samein
in all
all material
material respects
— and
and the
the documents
documents incorporated
incorporated in
in or
or
noted, are
respects —

attached
to them. 3
attached to
them.3
A.
A. The
TheParties
Parties
Plaintiff
PlaintiffDavid
DavidA.
A.Stockman
Stockmanisisaaco-founder
co-founder of
ofHeartland
Heartland and
and the Managing
4 Plaintiff J. Michael
Member
of both
Partner and
andInvestment
InvestmentManager.
Manager.4
Plaintiff J. Michael Stepp
Member of
both its
its General
General Partner
Stepp
is a Senior
Senior Managing
Managing Director
Director of Heartland. Both
Bothserved
served as
as officers and directors of

22

SeeStifel
StifelFin.
Fin.Corp.
Corp.
Cochran,
A.2d
2002)
(recognizing
See
v. v.
Cochran,
809809
A.2d
555,555,
561561
(Del.(Del.
2002)
(recognizing
Delaware’s
Delaware’s
policy interest
strong public policy
interest in promoting
promoting indemnification
indemnificationininorder
orderto,
to,among
among other
other benefits,
benefits,
encourage capable
capablepeople
peopletotoserve
serveasasdirectors);
directors);DeLucca
DeLuccav.v.KKAT
KKATMgmt.,
Mgmt.,L.L.C.,
L.L.C., 2006
2006 WL
WL
encourage
224058, at *7 (Del.
Ch.
Jan.
23,
2006)
(holding
that,
where
reasonable,
indemnification
contracts
(Del. Ch. Jan.
(holding that, where reasonable, indemnification
be read
readininfavor
favorof
ofindemnification
indemnification in
in light
light of Delaware’s pro-indemnification
pro-indemnification policies);
should be
Delphi
Easter
Partners
Ltd.
P’ship
v.
Spectacular
Partners,
Inc.,
1993 WL
WL 328079,
328079, at
at *2
*2 (Del.
Delphi
P’ship v.
Inc., 1993
Ch.
Ch. Aug.
Aug. 6,
6, 1993)
1993) (holding
(holdingthat
thatcourts
courtsshould
should construe
construe limited
limitedpartnership
partnershipagreements
agreements “so
“so as
as to
achieve where
where possible
possible the
thebeneficial
beneficial purposes
purposesthat
thatindemnification
indemnification can
canafford”).
afford”).
33 Ct. Ch. R. 10(c); Vanderbilt Income & Growth Assoc’s v. Arvida/JMB Managers,
Ct. Ch. R. 10(c); Vanderbilt Income & Growth Assoc’s v. Arvida/JMB Managers, Inc., 691
Inc.,
A.2d
609, 613 (Del.
A.2d 691
(Del. 1996).
1996). This
Thisincludes
includesthe
thePartnership
PartnershipAgreement,
Agreement, which
whichwas
wasattached
attached to the
in the Stockman
Stockman Complaint.
Complaint.
Stepp Complaint and
and incorporated by reference
reference in
44 Beginning in June 2005, Stockman entered an agreement delegating these
Beginning in June 2005, Stockman entered an agreement delegating these duties to an
duties
to an
executive
committee
did not
part
executive
committee pending
pending the
the investigations
investigations against
against him,
him, and
and so,
so, assumably,
assumably, did
not take
take part
in
indemnification requests
in the
the General
General Partner’s
Partner’s decision
decision to
to deny
deny the
the advancement
advancement and indemnification
requests at
at issue
issue
here.
See
Stockman
Compl.
¶
6.
here. See Stockman Compl. ¶ 6.

3
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C&A,
C&A,which
whichwas
wasone
one of
of Heartland’s
Heartland’s portfolio
portfoliocompanies,
companies, at
at the
the direction
direction of
of Heartland. 5
Heartland.5
Stockman joined the
the C&A
C&A Board
Board of
of Directors
Directorsinin2001,
2001,became
became its Chairman in 2002,
became
CEO in
in 2003, and
and remained
remained as
asChairman
Chairmanand
andCEO
CEOuntil
until 2005.
2005. Stepp
Vice
became CEO
Stepp was Vice

President
and CFO
CFO of
of C&A
C&A from
President and
from2002
2002until
until2004,
2004,and
andalso
alsoserved
served as
as the Vice Chairman

of the C&A
C&A Board.
Board.
C&A designed,
manufactured automobile
automobile interior
interior components.
C&A
designed, engineered,
engineered, and
and manufactured
components.

Heartland is aa private
private equity
equity fund. In
stake in
in C&A,
C&A, and
In2001,
2001, Heartland
Heartland acquired
acquired a 60% stake
and

continued to acquire
acquire C&A
C&A shares
in the
the following
following years.
shares in
years. In
InMarch
March2005,
2005,C&A
C&Apublicly
publicly
disclosed
and corrected
corrected “certain
“certain historical
historical accounting
disclosed and
accounting errors”
errors”that
thathad
had been
been revealed
revealed in an
an
6 Two months later, C&A filed for bankruptcy protection
internal
review.6
Two months later, C&A filed for bankruptcy protection
internal management
management review.

and
was liquidated
liquidated in 2007.
and was
2007.

B. The
TheProceedings
Proceedings
C&A’s
was followed
followed by a
C&A’sannouncement
announcement of
of its
its accounting
accounting and financial problems was
multitude of
Stepp, among
amongother
otherC&A
C&A officers
officers and
multitude
of legal
legal actions
actions naming
naming Stockman
Stockman and Stepp,
directors, as
as defendants.
defendants. Currently, about half a dozen
dozen civil
civil actions
actions remain pending

against
Stockmanand
andStepp
SteppininMichigan,
Michigan,New
NewYork,
York, and
and Delaware.
Delaware. The one
one criminal
criminal
against Stockman
action
Stockman and
and Stepp
Stepp(the
(the“Criminal
“Criminal Proceeding”),
action brought
brought against
against Stockman
Proceeding”), however,
however, was
was

dismissed
through aa nolle
nolle prosequi order
order on
on January
January9,
9,2009.
2009. The Criminal
Criminal Proceeding
dismissed through
Proceeding

was filed by the federal government
government in
in the
the District
District Court for
District of
for the Southern
Southern District
of New
New
York
by that
that court
court at
at the
the request
requestof
ofthe
theActing
Acting U.S.
U.S. Attorney,
Attorney, who
York and
and was dismissed
dismissed by

55

StockmanCompl.
Compl.¶ 7;
¶ 7;
Stepp
Compl.
Stockman
Stepp
Compl.
¶ 8.
8.
Stockman
Compl.
¶
Stockman Compl. ¶ 8.
8.
66
¶

4

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=82657593-3e4e-4204-ba0b-9d42ff30030c

concluded,
“[a]fter aarenewed
of the
the evidence,”
evidence,” that
that further
further prosecution
prosecution of
of
concluded, “[a]fter
renewed assessment
assessment of
7 The nolle prosequi
Stockman
and Stepp
Stepp“would
“would not
not be
bein
in the
theinterests
interestsofofjustice.”
justice.”7
The nolle prosequi order
Stockman and
order
constitutes aa dismissal
dismissal without
without prejudice. The
The U.S.
U.S. Attorney
Attorneymay
maybring
bringthe
thesame
same charges
charges

against
Stockman and
andStepp
Steppwithin
within the
the applicable
applicablestatute
statuteof
oflimitations,
limitations, which
which varies in
against Stockman
this
between five
five and
ten years
years depending
depending on
on the
the charge,
charge,but
but would
would be
be required
required to
to do
this case
case between
and ten
do

so
through aa new
new indictment. 8
so through
indictment.8
C. Heartland’s
Heartland’sPartnership
Partnership Agreement
Stockman
and Stepp’s
Stepp’s claims
claims are
are governed
governed by
by Heartland’s
Heartland’s Partnership
Agreement,
Stockman and
Partnership Agreement,

which provides
officers and
which
provides for
for indemnification
indemnificationofofand
andadvancement
advancement to,
to, among
among others,
others, officers
and
directors of
directors
of its
its portfolio
portfoliocompanies.
companies.There
Thereisisno
nodispute
disputethat
thatStockman
Stockmanand
and Stepp
Stepp are
are
“Indemnitees”
“Indemnitees”as
as that
that term
term is
is defined
defined in
in the
the Partnership
Partnership Agreement.
Agreement.

The Partnership
Partnership Agreement
Agreement contains
contains aabroad
broadindemnification
indemnification provision
provision (the

“Indemnification Provision”):
“Indemnification
Provision”):
To the fullest extent
extent permitted by
by law,
law, the
the Partnership
Partnershipagrees
agrees totoindemnify
indemnify
and save
save harmless each of
of the
the Indemnitees
Indemnitees from
fromand
andagainst
againstany
anyand
andallall
claims, liabilities,
liabilities,damages,
damages, losses,
losses, costs
costs and
and expenses
expenses . .. ..ofofany
anynature
nature
whatsoever,
known
or
unknown,
liquidated
or
unliquidated,
that
are
whatsoever, known or unknown, liquidated or unliquidated, that are
77 Stepp

Compl. Ex.
Ex. B
B ¶¶ 3.
3. A
“[a] legal
Stepp Compl.
A nolle
nolle prosequi
prosequi order is “[a]
legal notice
notice that
that a lawsuit or

prosecution has
abandoned.” BLACK’S
DICTIONARY
1074(8th
(8thed.
ed.2004).
2004).“It
“It is
AW D
ICTIONARY 1074
is aa
prosecution
has been
been abandoned.”
BLACK’S LLAW
judicial determination
judicial
determination in
in favor
favorofof[the]
[the]accused
accused and
and against his conviction, but itit is
is not
not an
an
acquittal, nor is it equivalent to a pardon.” Id. (quoting 22A
C.J.S.
Criminal
Law
§
419,
22A C.J.S. Criminal Law § 419, at 1

(1989)).
88 The doctrine of nolle prosequi, involving dismissal at the request of the prosecutor, has been
The doctrine of nolle prosequi, involving dismissal at the request of the prosecutor, has been
Rulesof
of Criminal
Criminal Procedure.
Procedure. “A
“A dismissal
codified in
in Rule
Rule 48 of
of the
the Federal
Federal Rules
dismissal properly
properly taken
taken
under Rule 48(a)
48(a) is
is without
without prejudice, and,
and, within
within the period of the statute
statute of
of limitations,
limitations, a
second
indictment or
ALAN
second indictment
or information
informationmay
maybe
bebrought
broughton
onthe
thesame
same charge.”
charge.”3B
3BCHARLES
CHARLES ALAN
WRIGHT
ETAL
AL.,
PRACTICE
PROCEDURE
(3d ed.)
(citations
omitted);
W
RIGHT ET
., FFEDERAL
EDERAL PRACTICE
& P&ROCEDURE
§ 811§ 811
(3d ed.)
(citations
omitted);
seesee
also
also
Woods v.
v. Clay,
Clay, 2005
2005WL
WL 43239,
43239,at
at*15
*15 n.6
n.6(N.D.
(N.D. Ill.
Ill. Jan.
10, 2005)
2005)(“[A]
(“[A] nolle
Woods
Jan. 10,
nolle prosequi
prosequi order
terminates the
charge and
and requires
requires the
the institution
institution of
terminates
the charge
ofaanew
newand
andseparate
separate proceeding
proceeding to
to prosecute
prosecute
the defendant.” (quotations omitted)).
omitted)).

5
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incurred by
or to
such such
Indemnitee
may be
byany
anyIndemnitee
Indemniteeand
and
or which
to which
Indemnitee
may be
activities
on behalf
of the of
Partnership
or in
subject by
byreason
reasonofofits its
activities
on behalf
the Partnership
or in
furtherance of the interest of
furtherance
of the
the Partnership
Partnership or
or otherwise
otherwise arising
arisingout
outofoforor
in connection with
the
affairs
of
the
Partnership,
its
Portfolio
Companies
with the affairs of the Partnership, its Portfolio Companies or
or
that:that:
(i) an(i)
Indemnitee
shall be
any Alternative
AlternativeVehicle
Vehicle. . .. provided,
. . provided,
an Indemnitee
shall be
hereunder
only to
the extent
such that such
entitled totoindemnification
indemnification
hereunder
only
to thethat
extent
Indemnitee’s conduct (A) was in
or
was
not
opposed
to
the
best
in or was not opposed to the best interests of
the Partnership,
a criminal
action
or proceeding,
the the
Partnership, (B)
(B)ininthe
thecase
caseof of
a criminal
action
or proceeding,
Indemnitee
Indemnitee had no reasonable
reasonable cause
cause to believe
believe his
his conduct
conduct was
was unlawful,
unlawful,
or (C) did
constitute
fraud,
bad faith,
gross
didnotnot
constitute
fraud,
bad willful
faith, misconduct,
willful misconduct,
gross
negligence,
a
violation
of
applicable
securities
laws
or
any
material
breach
negligence, a violation applicable securities
or any material breach
.99
of
the
Agreement
or
the
Advisory
Agreement
.
.
.
of the Agreement or the Advisory Agreement . . . .
The
Heartland’s Indemnitees
The Partnership
Partnership Agreement also
also grants
grants Heartland’s
Indemnitees generous
generous

advancement
rights under
undercertain
certainconditions
conditions(the
(the“Advancement
“AdvancementProvision”):
Provision”):
advancement rights
Expensesreasonably
reasonably incurred
incurred by an
Expenses
an Indemnitee in
in defense
defense or settlement of
any claim that
may
be
subject
to
a
right
of
indemnification
that may be
right of indemnificationhereunder
hereundershall
shall
be advanced
by
the
Partnership
prior
to
the
final
disposition
thereof
upon
advanced by the
prior to the final disposition thereof upon
receipt of
repay
such
of an
an undertaking
undertaking by
byororon
onbehalf
behalfofofthe
theIndemnitee
Indemniteetoto
repay
such
amount to
it shall
be determined
ultimately
that such
tothe
theextent
extentthatthat
it shall
be determined
ultimately
that such
Indemnitee is not
entitled
to
be
indemnified
hereunder.
No
advances
not entitled to be indemnified hereunder. No advancesshall
shall
be made
thethe
prior
made by the Partnership
Partnership under
underthis
thisSection
Section4.4(b)(i)
4.4(b)(i)without
without
prior
written
written approval
approval of
of the
the General
General Partner
Partneror
or(ii)
(ii)ininconnection
connectionwith
withananaction
action
brought against
an
Indemnitee
by
a
Majority
in
Interest
of
the
Limited
against an Indemnitee by a Majority in Interest of the Limited
Partners.10
Partners. 10

Thus,
of expenses
to Heartland
Heartland Indemnitees
Indemnitees is
is mandatory
mandatory under
Thus, advancement
advancement of
expenses to
under the
the

Partnership
Agreement, subject
subjectto
tothe
therequirement
requirementof
ofprior
prior written
written approval from the
Partnership Agreement,
General Partner,
Partner, and
andexcept
exceptininsituations
situationswhere
whereHeartland
Heartlanditself,
itself,through
through aamajority
majority of its
owners,
an Indemnitee,
Indemnitee, which
which is
owners, sues
sues an
is not
notthe
the case
case here.
here.

99

PartnershipAgreement
Agreement
§ 4.4(a)
(emphasis
Partnership
§ 4.4(a)
(emphasis
added).
Agreement
§
4.4(b)
(emphasis
Partnership Agreement § 4.4(b) (emphasis added).
added).
10
added).
10 Partnership

6
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D. Heartland’s
Heartland’sRefusal
Refusal To
ToProvide
Provide Advancement
Advancement Or
Or Indemnification
Indemnification
After
After the
the various
various actions
actions against
against them
them were
were initiated,
initiated, Stockman
Stockman and
and Stepp
Stepp

advancementclaims
claimsto
toC&A’s
C&A’s insurance carriers
carriers for
for their ongoing legal
submitted advancement
expenses,which
which were
were apparently
apparentlypaid
paiduntil
until C&A’s
C&A’s insurance
expenses,
insurance policies
policieswere
were exhausted.
exhausted.
Stockman
Stepp next
next turned
turned to
to Heartland’s insurance
Stockman and
and Stepp
insurance carriers for advancement,
advancement, but
by
by the
the autumn
autumn of
of 2008,
2008, Heartland’s
Heartland’sinsurance
insurance plans
plans were
were also
also exhausted.
exhausted.

When
Stepp then
thenturned
turnedto
toHeartland
Heartland directly
directly to provide the
When Stockman
Stockman and Stepp
the funds,
funds,
Heartland refused
to Stockman
to
Heartland
refused to
to advance
advance legal
legal expenses
expenses to
Stockman or
or Stepp
Stepp unless
unless they
they agreed
agreed to

additional conditions
conditions not
not set
set forth
forth in
in the
the Partnership
Partnership Agreement. Stockman
Stockman alleges
alleges that
Heartland required
cap on
on the
the total
total amount
amount of
of legal
legal fees
fees for
for which
which he
Heartland
required him
him to
to accept
accept aa cap
he
11 Similarly, but less restrictively, in a letter attached to
could receive
advancement.11
Similarly, but less restrictively, in a letter attached to the
could
receive advancement.

the
Stepp
Complaint, Heartland
that Stepp
Steppprovide
provide monthly
monthly litigation
Stepp Complaint,
Heartland requested
requested that
litigationbudgets
budgets as
as aa
condition
Both Stockman
Stockmanand
andStepp
Steppplead
pleadthat
thatHeartland
condition of
of receiving
receiving advancements.12
advancements. 12 Both
Heartland
also
asked them
themto
to submit
submit written
written certifications
certifications that
also asked
that they
they were
were entitled
entitled to
to advancement,
advancement,
including
with the requirements
requirements for
for
including statements
statements that they at all times
times acted
acted in accordance
accordance with

indemnification
indemnification listed
listed in
inthe
the Indemnification
IndemnificationProvision,
Provision,and
andtotoput
putup
upadequate
adequate security in
case
repaymentisisultimately
ultimately required.
case repayment

Heartland
Heartland took
took the
the position
position that
that the
the Partnership
Partnership Agreement
Agreement granted
granted itit the
the

discretion
additional conditions through
discretion to
to impose
impose these
these additional
through the
the requirement
requirement in the
the

Advancement Provision that the Heartland’s General
General Partner
Partnergive
give prior
prior written
written approval

11
11

Stockman
Compl.
¶
Stockman
Compl.
¶ 19.
Compl.
Ex.
F
Stepp Compl. Ex. F at 2.
at 2.
12
19.
12 Stepp

7
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before
any funds
funds are
are distributed.
distributed. Stockman
this
before any
Stockmanand
and Stepp
Stepp dispute
dispute that
that Heartland
Heartland has
has this

discretion.
discretion. Accordingly,
Accordingly,Heartland
Heartlandhas
hasso
sofar
fardenied
deniedStockman
Stockmanand
andStepp’s
Stepp’s advancement
advancement
requests.
requests.

Heartland has
has been
beensimilarly
similarly unwilling
unwilling to
strings to
to indemnify
indemnify
to open
open its purse
purse strings
Stepp with
with regard to the Criminal
Criminal Proceeding,
Stockman and Stepp
Proceeding, which
which was
was dismissed
dismissed at
at the
the

request of
of the
the Acting
Acting U.S. Attorney in
request
in January
January 2009. Heartland
Heartland informed
informed Stockman
Stockman and
and
that their
their indemnification
indemnification requests,
Criminal Proceeding
Stepp that
requests, made
made after the Criminal
Proceeding was
was

dismissed, were
were premature.
premature. Heartland contended
contended that
thatifif aa court
court in
in one
one of
of the
the still-pending
still-pending
dismissed,
civil proceedings
of mind
civil
proceedings found
found that
that Stockman
Stockman and Stepp’s conduct involved a state
state of

inconsistent with the requirements
requirements set
setforth
forth in
in the
the Indemnification
Indemnification Provision,
Provision, then

and Stepp
Steppwould
wouldnot
notbe
beentitled
entitledto
toindemnification
indemnification with
with regard
to the
the Criminal
Criminal
Stockman and
regard to
Proceeding.
it could
Proceeding. As
As aa result,
result, Heartland
Heartland argued,
argued, it
could not
not make
make aa determination
determination about
about

Stockman
and Stepp’s
Stepp’seligibility
eligibility for
Stockman and
for indemnification
indemnificationuntil
untilallalllegal
legalproceedings
proceedingsagainst
against
them
them were
were resolved.
resolved.

After
indemnification requests,
After Heartland
Heartland rejected
rejected their
their advancement
advancement and
and indemnification
requests,

Stockman
and Stepp
Steppboth
bothfiled
filedsuit
suitin
in this
this court
court seeking
seekingindemnification
indemnification for
for the
the Criminal
Criminal
Stockman and
Proceeding
advancement of
of legal
legal expenses
expensesfor
for the
the pending
pending proceedings,
proceedings,which
which in
Proceeding and advancement

turn led to a flurry
flurry of
claim-dispositive orders.
ofmotions
motionsand
and cross
cross motions seeking claim-dispositive
orders.
Heartland
and Stepp
SteppComplaints
Complaints in
in their
Heartland has
has moved to dismiss both the Stockman and

entirety for
by each
eachfiling
filing
for failure
failureto
tostate
state aa claim.
claim. Stockman
Stockmanand
and Stepp
Stepp responded
responded by

motions for
claims. The result is
for partial
partial summary
summary judgment regarding their advancement
advancement claims.
that
advancement claims
claims in
in this
this action are
are subject
subject both
both to
to motions
motions for
for summary
that the advancement
summary

8
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judgment from
Stepp and
andto
to Heartland’s
Heartland’s motions
motions to
to dismiss.
dismiss. The
from Stockman
Stockman and Stepp

indemnification
subject only
only to Heartland’s motions to
indemnificationclaims,
claims,on
on the
the other
other hand,
hand, are subject
dismiss.
dismiss.

III.
III. Legal
LegalAnalysis
Analysis
A.
A. Applicable
ApplicableStandards
Standards
Two
of review are
are applicable
applicable to
to the
the pending
pending motions.
motions. First,
Two standards
standards of
First, Stockman
and
and Stepp’s motions for
for summary
summary judgment
judgment regarding
regardingthe
the advancement
advancement claims
claims are
are

governed
by Court
Court of
which parties
entitled to
governed by
of Chancery
Chancery Rule
Rule 56,
56, under
under which
parties are
are entitled
to summary
summary
judgment
judgment ififthey
theydemonstrate
demonstrate “that
“thatthere
there isis no
no genuine
genuine issue
issue as
as to any material fact
fact and
and
13 Second,
that
the moving
moving party
party is
is entitled
entitled to
to aa judgment
judgment as
asaamatter
matterofoflaw.”
law.”13
Second, Heartland’s
that the
Heartland’s
motions
and indemnification
indemnification claims
motions to
to dismiss
dismiss both
both the
the advancement
advancement and
claims are
are governed
governed by the
the

Rule 12(b)(6) standard
providing for dismissal where
where aa plaintiff
plaintiff to
standard providing
to fails
fails to
to “plead
“plead enough
enough
facts to plausibly suggest
thatthe
theplaintiff
plaintiff will
will ultimately
suggest that
ultimatelybe
beentitled
entitledtotothe
therelief
reliefshe
she
seeks.”14
seeks.” 14

These
two standards
largely converge
where, like
of
These two
standards largely
converge where,
like here,
here, aa dispute
dispute turns
turns on
on issues
issues of

contract interpretation. In
moving party is generally only entitled to
Inboth
bothcases,
cases, aa moving
to a

claim-dispositive
claim-dispositive order
order on its motion
motion —
— either
either for
for summary
summary judgment
judgment or
or dismissal
dismissal —
—
15 A contract is unambiguous if its terms
where
the contract
contract isis unambiguous.
unambiguous.15
A contract is unambiguous if its terms are
where the
are

13
13Ct.
Ct.Ch.
Ch.R.R.56(c);
56(c);
also
United
Rentals,
v. RAM
Holdings,
Inc.,A.2d
937 810,
A.2d829-30
810,
seesee
also
United
Rentals,
Inc. Inc.
v. RAM
Holdings,
Inc., 937
829-30
Ch. 2007).
(Del.
14
14Desimone
Desimone
Barrows,
A.2d
v. v.
Barrows,
924924
A.2d
908,908,
929929
(Del.(Del.
Ch. Ch.
2007).
15
2007).
15See
See
VLIW
Tech.,
LLC
v. Hewlett-Packard
615 (Del.
VLIW
Tech.,
LLC
v. Hewlett-Packard
Co.,Co.,
840 840
A.2dA.2d
606, 606,
615 (Del.
2003);2003);
UnitedUnited
Rentals,
Rentals,
937
A.2d at 830.

9

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=82657593-3e4e-4204-ba0b-9d42ff30030c

“reasonably
or fairly
fairly susceptible”
So, as
asaageneral
generalrule,
rule,a aparty
partyis
“reasonably or
susceptible” to
to only
only one
one meaning.16
meaning.16 So,
is
only entitled
entitled to
to aa dispositive order short of trial
trial where
where its interpretation
interpretation of
of aa contract is
the
only reasonable
the only
reasonable one.
one.

But, where the contract in dispute is
is an
an entity’s
entity’s organizing document, like the
Partnership
Agreement, aadispositive
dispositive order
order following
following motion
Partnership Agreement,
motion practice
practice may
may be
be appropriate
even
where the
the contract
contract is
is ambiguous.
ambiguous. When
like the
even where
When an
an agreement
agreement like
the Partnership
Partnership

Agreement
makes promises
promises to
to parties
partieswho
who did
did not
not participate
participate in negotiating the
Agreement makes
the

agreement,
Delawarecourts
courtsapply
applythe
thegeneral
generalprinciple
principleof
of contra
contra proferentum,
proferentum, which
which
agreement, Delaware
17
holds
that ambiguous
ambiguous terms
termsshould
shouldbe
beconstrued
construedagainst
against
their
drafter.17
The
The
contra
holds that
their
drafter.
contra
proferentum approach
reasonable expectations
expectationsof
of people
people who
who join
join aa
proferentum
approach protects
protects the
the reasonable

partnership or other entity after
after itit was
was formed
formed and
and must
must rely
rely on
on the
the face
face of
of the
the operating
operating
agreementto
tounderstand
understandtheir
theirrights
rightsand
andobligations
obligationswhen
whenmaking
makingthe
thedecision
decisiontotojoin. 18
agreement
join.18

16
16

Rhone-Poulenc
Basic
Chems.
v. Am.
Motorists
Ins.616
Co.,A.2d
616 1192,
A.2d 1196
1192,(Del.
11961992);
Rhone-Poulenc
Basic
Chems.
Co. Co.
v. Am.
Motorists
Ins. Co.,
(Del.
1992);
see
also United
United Rentals, 937 A.2d at
see also
at 830.
830.
17
17See,
See,
e.g.,
SI
Mgmt.
L.P.
v.
Wininger,
37,(Del.
43 (Del.
(“[A]mbiguous
e.g., SI Mgmt. L.P. v. Wininger, 707 707
A.2dA.2d
37, 43
1998)1998)
(“[A]mbiguous
termsterms
in the
in
the
Agreement
should
be
construed
against
the
General
Partner
as
the
entity
solely
responsible
for
Agreement should be construed against the General Partner as the entity solely responsible for
the articulation of
of those
those terms.”);
terms.”); Penn
Penn Mut.
Mut. Life
Life Ins.
Ins. Co.
Co. v.
v. Oglesby,
Oglesby, 695 A.2d 1146, 1149-50
(Del. 1997) (“[I]t
is
the
obligation
of
the
issuer
of
securities
to
(“[I]t is the obligation of the issuer of securities tomake
makethe
the terms
terms of
of the
the operative
to aa reasonable
reasonableinvestor
investor whose
whoserights
rights are
areaffected
affected by
by the
the document.”).
document.”).
document understandable
understandable to
Delaware courts have
have applied
applied this
this principal
principal in
a
variety
of
procedural
contexts.
See,
in variety of procedural contexts. See, e.g., Werner
Miller Tech.
v. Miller
Tech. Mgmt.,
Mgmt., L.P.,
L.P., 831
831 A.2d
A.2d 318,
318, 333 (Del. Ch. 2003) (denying motion to dismiss); In
re Nantucket
Island
Assocs.
Ltd.
P’ship
Unitholders Litig.,
Litig., 810 A.2d
Nantucket Island Assocs. Ltd. P’ship Unitholders
A.2d 351, 361 (Del. Ch. 2002)
plaintiffs’ motion
Harrah’s Entm’t,
(granting plaintiffs’
motion for
forsummary
summary judgment); Harrah’s
Entm’t, Inc.
Inc. v.
v. JCC Holding Co.,
802 A.2d 294, 309-10 (Del. Ch. 2002) (applying principle
by
analogy
in
corporate
principle by analogy in corporate charter
charter
context in post-trial opinion).
18
18See
See
Oglesby,
A.2d
at 1150;
Harrah’s,
at 309-10
(“[W]hen
a court
is to
Oglesby,
695695
A.2d
at 1150;
Harrah’s,
802 802
A.2dA.2d
at 309-10
(“[W]hen
a court
is asked
asked
to
construe
a
limited
partnership
agreement
drafted
solely
by
the
corporate
general
partner,
will
construe a limited partnership agreement drafted solely by the corporate general partner, ititwill
all ambiguities
resolve all
ambiguities against
against the
the general
general partner
partner as
as drafter and in favor
favor of
of the
the reasonable
reasonable
expectations
of
the
public
investors.”).
expectations of the public
10
10
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As a practical matter, it is critical
critical that
that the
the governing
governing instruments
instruments of
of entities
entities be
interpreted consistently and that
that they
they be
be applied
applied in
in aa predictable
predictable manner.
manner. To introduce
issuesregarding
regardingsubjects
subjectslike
likeindemnification
indemnification
the consideration of parol
parol evidence
evidence when issues
come up
up would
would create
unpredictable results,
results, reduce
reduce the
the incentives
incentives for
for clear
clear drafting,
drafting, and
come
create unpredictable
and

ability of
undermine the ability
of investors,
investors, officers,
officers, and
and other
other relevant
relevant constituencies to rely on

the written text of
work for,
of governing
governing instruments
instruments in deciding whether to invest in, work
for, or
or
supply debt
debt capital
capital to
to entities. 19
supply

entities.19
Thus,
where an
an entity’s
entity’s governing
Thus, where
governing instruments
instruments are
are involved,
involved, the
the onus
onus is
is on
on the
the
drafter
drafter to
to be
be clear. As
Asdiscussed
discussed by
by our
our Supreme
Supreme Court, in the
the context of
of discussing
discussing both
insurance
contracts and
and operative
operative entity
entity documents:
insurance contracts
documents:

[T]he insurer
casemay
maybe,
be,isisthe
theentity
entity in
in control
control of the
[T]he
insurer or
or the
the issuer,
issuer, as the case
process
of
articulating
the
terms.
The
other
party,
whether
it
be
the ordinary
process of articulating
other
insured or the investor, usually has
has very little
littlesay
sayabout
about those
those terms
terms except
except
to take them or leave
leave them or to
to select
select from
from limited
limitedoptions
optionsoffered
offeredbybythe
the
incumbent
upon
thethe
dominant
party
to to
insurer or
or issuer.
issuer. Therefore,
Therefore,ititis is
incumbent
upon
dominant
party
make
terms
clear.
Convoluted
or
confusing
terms
are
the
problem
of
thethe
make
clear. Convoluted or confusing terms are the problem of
20
insurer
or issuer
issuer —
— not
not the
the insured
insuredor
orinvestor.
investor.
insurer or
20
The
concernsare
areequally
equally applicable
applicable to
to the
the directors,
directors, officers,
officers, and
The same
same concerns
and employees
employees of

limited
limited partnerships
partnerships who, like
like limited
limitedpartners,
partners, typically
typicallymust
mustbase
base their
their decision
decision to
to serve
serve
on
terms of
of the limited
limited partnership
aswritten.
written. That
on the terms
partnership agreement
agreement as
That is,
is, in
inthe
the case
case of
of an
an

entity with
with ongoing
ongoing operations,
operations, key constituents, including directors, officers,
officers, and
employees,
look to
employees, look
to the
the governing instrument’s
instrument’s words,
words, and
and not
not some
some obscure
obscure archive of

19
19

See
Kaiser
Aluminum
Corp.
v. Matheson,
398-99
See
Kaiser
Aluminum
Corp.
v. Matheson,
681 681
A.2dA.2d
392, 392,
398-99
(Del. (Del.
1996).
695
A.2d
at
Oglesby, 695 A.2d at 1149-50.
1149-50.
20
1996).
20 Oglesby,

11
11
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21 As a result, any ambiguities in Heartland’s Partnership
parol
evidence.21
parol evidence.
As a result, any ambiguities in Heartland’s Partnership Agreement
Agreement
should
resolved in
in favor
favor of
expectations of
of Heartland’s
Heartland’s Indemnitees
should be
be resolved
of the
the reasonable
reasonable expectations
Indemnitees

regarding their indemnification
indemnificationand
and advancement
advancement rights.
With
standardsin
in mind,
mind, II turn to the parties’ specific
With these
these standards
specific contentions
contentions regarding
the
the Partnership Agreement.

B. The
TheAdvancement
Advancement Claims
Claims
At
question of
of how to
At the
the center
center of
of the
the parties’
parties’ dispute
dispute over
over advancement
advancement is the question
read the
the requirement
requirement that
that “[n]o
“[n]o advances
made by
by the
the Partnership
Partnership .. .. .. without
without the
read
advances shall
shall be
be made
the

prior written
Heartland argues
arguesthat
thatthe
theplain
plainmeaning
prior
written approval
approval of
of the
the General
General Partner.”22
Partner.” 22 Heartland
meaning
of
discretion to
to
of the
the prior
prior written
writtenapproval
approvalrequirement
requirementisisthat
thatthe
theGeneral
General Partner
Partner has
has discretion
deny that approval,
approval, otherwise
otherwise there
therewould
would be
beno
nopoint
point in
in requiring
requiring prior approval.
In
argue that
that the
the language
languageproviding
providing that
In contrast,
contrast, Stockman
Stockman and
and Stepp
Stepp argue
that

“[e]xpenses
“[e]xpenses reasonably
reasonably incurred by
by an
an Indemnitee
Indemnitee .. .. .. shall
shall be
be advanced
advanced by
by the
the

21
21

Notably,and
andinincontrast
contrast
to Stepp,
Stockman
not argue
that contra
Notably,
to Stepp,
Stockman
doesdoes
not argue
that contra
proferentum is

proferentum
is claims,
applicable to
co-founder of
of Heartland,
was probably
probably
applicable
to his
his
claims, likely
likelybecause,
because, as
as aa co-founder
Heartland, Stockman
Stockman was
involved in
involved
in drafting
draftingthe
the Partnership
Partnership Agreement. IInevertheless
nevertheless apply contra proferentum to both
Stockman and
and Stepp’s
Stepp’s claims.
claims. Doing
otherwise
risks
Doing otherwise risks the
the bizarre outcome of concluding
concluding that
that the
same language
language of
of the
the Partnership
Partnership Agreement
Agreement means
meansdifferent
different things as
same
as applied to two
two persons
persons
who are both Indemnitees
Indemnitees within
within the meaning
meaning of
of the Indemnification
Indemnification and
Advancement
and
promises to
to officers
officers and directors who
Provisions. Because
Because the
the Partnership
Partnership Agreement
Agreement makes
makes promises
did not participate in
read in
in all cases
in light
light of
in its
its drafting,
drafting,the
thePartnership
Partnership Agreement
Agreement must be read
cases in
expectations that
that its
its text
text would
would create
for aa reasonable
reasonableofficer
officer or
or director.
director. See
the expectations
create for
See Kaiser, 681
A.2d at 398-99 (holding
that,
when
faced
with
ambiguous
provisions
in
preferred
(holding that,
with ambiguous
in preferred stock
certificates, “the
certificates,
“theCourt
Courtmust
mustconstrue
construethe
thedocument
documentto
toadhere
adhere to
to the
the reasonable
reasonable expectations of
the investors
investors who
security and
to the
the terms
terms of
of the
the
who purchased
purchased the
the security
and thereby
thereby subjected
subjected themselves
themselves to
the
contract” in
order
to,
in
part,
avoid
the
drawbacks
of
disuniform
readings
of
contract
provisions
in order to, in part, avoid the
disuniform readings
that apply to many people).
22
22

Partnership
Agreement
§
Partnership
Agreement
§ 4.4(b).
4.4(b).
12
12
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Partnership”23
makesadvancement
advancement
mandatory,
and
written
approval
Partnership” 23 makes
mandatory,
and
thethe
written
approval
requirement
requirement
serves
the more
moreministerial,
ministerial, but
but still
still important,
serves the
important,purpose
purpose of
of ensuring
ensuring that
that the
the requirements
requirements
set
set forth in
in the
the Advancement
Advancement Provision
Provision—
—that
thatthe
theexpenses
expenses be
be reasonably
reasonably incurred and
and

the
indemnitee provide
provide an
the indemnitee
an undertaking
undertaking to
to repay
repay non-indemnifiable
non-indemnifiableexpenses
expenses —
— have
have been
been
met
met before the money is turned over.

In my
my view,
view,Stockman
Stockman and
and Stepp’s
Stepp’s interpretation
interpretation of
of the
the Partnership
Partnership Agreement is

the only reasonable
one. A basic principle of
reasonable one.
of contract
contract interpretation
interpretation is
is that the court
reads
an agreement
agreementas
asaawhole
wholeto
togive
give effect
effect to
to each
each term
term and
and to
to harmonize
harmonize seemingly
seemingly
reads an

conflicting
is, admittedly,
admittedly, some
tension in
in the
the Advancement
AdvancementProvision
There is,
some tension
conflictingterms.24
terms. 24 There
Provision
between
the requirement
requirement that
that litigation
litigation expenses
“shall be
between the
expenses “shall
be advanced”
advanced” and
and the
the requirement
requirement
that “[n]o
“[n]o advances
made by
by the
the Partnership
Partnership. .. .. .without
without the
theprior
prior written
written
advances shall be made
25 But, Heartland’s interpretation of the
approval
of the
General Partner.”
Partner.”25
But, Heartland’s interpretation of the Partnership
approval of
the General
Partnership
Agreement strains the
the plain
plain meaning
meaning of
of the
the relevant
relevant language
languagewhen
whenitit is
is read
readin
inits
its full
full

context,
must be.
be. In
interpretation of
context, as
as itit must
In contrast,
contrast, Stockman
Stockman and
and Stepp’s
Stepp’s interpretation
of the
the Partnership
Partnership

23
23

Partnership
Agreement
§ 4.4(b)
(emphasis
Partnership
Agreement
§ 4.4(b)
(emphasis
added).
e.g.,
Council
of
the
Dorset
Condo.
Apartments
v. Gordon,
8011,A.2d
1, 72002)
(Del. (“A
See, e.g., Council of the Dorset Condo. Apartments
v. Gordon,
801 A.2d
7 (Del.
2002)must
(“A interpret contractual provisions in a way that gives effect to every term of the
court
instrument,
that, if
if possible,
instrument, and
and that,
possible, reconciles
reconciles all
all of
of the
the provisions
provisionsof
ofthe
theinstrument
instrumentwhen
whenread
read as
as aa
whole.”);
2008 WL
WL 2673300, at
at *7
*7 (Del. Ch. July 8, 2008)
whole.”); Julian
Julianv.v.E.
E.States
States Constr. Serv.,
Serv., 2008
(“[W]hen
interpreting
a
contractual
provision,
a
court
attempts
to
reconcile
(“[W]hen interpreting a contractual provision, a court attempts to reconcile all
all of
ofthe
the agreement’s
agreement’s
provisions when read
read as
asaawhole,
whole,giving
giving effect
effect to
to each
eachand
andevery
everyterm.”);
term.”); Delta
Delta &
& Pine Land Co.
v. Monsanto
Monsanto Co.,
Co., 2006
2006 WL
WL 1510417,
1510417, at
at *4
*4 (Del. Ch. May 24, 2006) (“[C]ontracts
(“[C]ontracts must
must be
interpreted in a manner
manner that
that does
doesnot
notrender
renderany
anyprovision
provisionillusory
illusory or meaningless.”) (quotations
omitted); In
Cable Income
Income Partners,
Partners,L.P.
L.P. Litig.,
Litig., 2000
2000 WL
WL 640676, at
at *5
*5 (Del. Ch.
In re
re Cencom
Cencom Cable
May
5,
2000)
(“In
order
to
discern
the
intent
of
the
parties,
the
contract
should
be
May 5, 2000) (“In order to discern the intent of the parties, the contract should be read in its
entirety and interpreted to reconcile all of the provisions of
of the
the agreement.”).
25
25Partnership
Partnership
Agreement
§
4.4(b)
(emphasis
Agreement § 4.4(b) (emphasis added).
added).
24
added).
24 See,
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Agreement
and supports
supports aa finding
finding that
are entitled
entitled to
to
Agreement is
is reasonable
reasonable and
that Stockman
Stockman and
and Stepp
Stepp are

judgment
matter of
of law.
law.
judgment as
as aa matter

1. Heartland’s
Heartland’sReading
ReadingOf
OfThe
ThePartnership
Partnership Agreement
Agreement Is
Is Unreasonable
Unreasonable
Heartland
that the
theuse
useof
of“shall
“shall be
be advanced”
advanced” in
in the
the first
first part
part of
of
Heartland argues
argues that

Advancement
Provision is meant
meant to
to protect
protectHeartland
Heartlandfrom
from potential
potential duty
duty of
of loyalty
loyalty
Advancement Provision
claims by limited
limitedpartners
partners for
for authorizing
authorizingadvancements
advancements to Heartland officers and
directors, and, on
on the
the flip
flip side, the requirement of
of written
written approval
approval in
in the
the second
second part of
the
Advancement Provision
Provision is
to protect
protect Heartland
Heartland from
the Advancement
is meant
meant to
from having
having to
to give
giveadvances
advances
26 Stated differently, Heartland argues
where
“advancement would
would be
be inappropriate.”
inappropriate.”26
Stated differently, Heartland argues that
where “advancement
that
the
Advancement Provision
Provision serves
to shield
shield Heartland’s
Heartland’s advancement
decisions from
from any
the Advancement
serves to
advancement decisions
any

form
form of
of challenge
challenge by eliminating
eliminating discretion
discretion at
at the
the front
front door
door to
to bar
bar limited
limited partner
partner claims
claims
—
“shall be
be advanced”
advanced” —
— but
but then
then reintroducing
reintroducing discretion
— expenses
expenses “shall
discretion through
through the
the back
back

door
be made
made..... .without
without prior
prior
door to
to also
also bar Indemnitee claims — “no
“no advances
advances shall be

written
written approval.”
approval.”
But
for aa number
But this
this argument
argument does
does not convince me
me for
number of
of reasons.
reasons. For
For starters,
starters, the
the

plain meaning of “shall
mandatory. To give the
“shall be
be advanced”
advanced” is that advancement
advancement isis mandatory.
General
unfettered discretion
General Partner
Partner unfettered
discretion to
to deny
deny an
an advancement
advancement request
request would,
would, ininessence,
essence,

convert
Advancement Provision
mandatory term,
term, in
in
convert the
the Advancement
Provision to
to aa permissive
permissive rather
rather than
than aa mandatory

contravention of its
its plain
plain language.
language.

And, the Advancement Provision does
not serve
servethe
theliability-insulating
liability-insulating purpose
does not
purpose
that
Heartland claims
the Advancement
Advancement Provision
Provision does
not eliminate
eliminate suits
that Heartland
claims itit does
does because
because the
does not
suits
26
26

HeartlandAns.
Ans.
Stepp
Mot.
Partial
Summ.
Heartland
Br.Br.
to to
Stepp
Mot.
forfor
Partial
Summ.
J. atJ.7.
at 7.
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from
from limited
limitedpartners.
partners. As
Aswritten,
written,any
anydiscretion
discretiongranted
grantedtotothe
theGeneral
General Partner
Partner through
the
written approval
in accordance
with the
the written
approval requirement
requirement must
must necessarily
necessarily be
be exercised
exercised in
accordance with
the
27 Taken as a whole, the Partnership
General Partner’s
Partner’s fiduciary
fiduciary duties.
duties.27
Taken as a whole, the Partnership Agreement
General
Agreement
embodies
clear and
and specific
specific approach
approach to
to allocating
allocating discretion
embodies aa clear
discretion to
to the
the General
General Partner:
Partner:

numerous
numerous provisions throughout
throughout the
the Agreement
Agreement delegate
delegate decisions
decisions expressly
expressly to
to the
the

“discretion,”
“discretion,”“sole
“solediscretion,”
discretion,”oror“sole
“soleand
andabsolute
absolute discretion”
discretion”ofofthe
theGeneral
General Partner. 28
Partner.28
And,
And, the
the Partnership
Partnership Agreement
Agreement states
states that, when the General Partner’s decision is
is
subject
to one
of those
standards,itit “shall
“shall be
entitled to
factors
subject to
one of
those standards,
be entitled
to consider
consider any
any interests
interests and
and factors

as
desires,including
including its
its own
own interests,”
interests,” therefore
therefore limiting
limiting the ability
ability of
as itit desires,
ofplaintiffs
plaintiffstotosue
sue
29 The import of these provisions is that the Partnership
the
General Partner.
Partner.29
The import of these provisions is that the Partnership Agreement’s
the General
Agreement’s
drafters
General Partner
Partnershould
shouldhave
havediscretion
discretionand
andexplicitly
explicitly
drafters thought about
about when the General
27
27Under
Underthe
thePartnership
Partnership
Agreement,
the General
Partner
is liable
to Heartland
its
Agreement,
the General
Partner
is liable
to Heartland
and its and
limited
limited
partners
partners for conduct
conduct that
that was
was not
not in
in or
or opposed
opposed to
to the
the best
best interests of Heartland,
Heartland, that
that the
the General
General
Partner
had
reason
to
believe
was
unlawful,
or
that
was
the
result
of
fraud,
bad
faith,
willful
Partner had reason to believe was unlawful, or that was the result of fraud, bad faith, willful
misconduct,
negligence, aa violation
violation of
misconduct, gross
gross negligence,
of applicable
applicable securities
securities laws,
laws, or
or aa breach
breach of the
the
Partnership
Agreement.
Partnership
Agreement
§
4.3(a).
Partnership Agreement. Partnership Agreement § 4.3(a).
28
28See,
See,
e.g.,
Partnership
Agreement
2.7 (General
Partner
may change
fiscal
e.g.,
Partnership
Agreement
§ 2.7§(General
Partner
may change
fiscal year
endyear
date end
“in its
datediscretion”);
“in its
sole
discretion”);
§§ 2.9(d)(ii)
(“General
Partner
may
obtain
such
additional
capital
as
determined
2.9(d)(ii) (“General Partner may obtain such additional capital as determined
by the General
General Partner
Partnerin
inits
its sole
solediscretion”);
discretion”); §§ 2.9(e)(ii)
2.9(e)(ii) (same);
3.2 (opinion
(opinion of counsel
“may
(same); §§ 3.2
counsel “may
be waived by General Partner
Partner in
in its
its sole
sole discretion”);
discretion”); § 3.3(a) (“General
Partner
may,
in
its
sole
(“General Partner
discretion, admit additional Limited
Limited Partners”);
Partners”); §§ 3.3(g)
3.3(g) (“General
(“General Partner
Partner in
in its
its sole
sole discretion
may
percentageinterests”
interests” in
in response
responsetotoadding
addinglimited
limited partners);
partners); §§ 3.4(b)(i)
3.4(b)(i)
may adjust
adjust the percentage
(“Distributions
(“Distributionsprior
priortotothe
thetermination
terminationofofthe
thePartnership
Partnership may
may only
only take
take the
the form
form of
of cash
cash or
Marketable
Marketable Securities,
Securities, in
in the
the General
General Partner’s discretion .. .. .. .”);
.”); §§ 3.4(b)(ii)
3.4(b)(ii)(“General
(“General Partner
Partner
may, in its sole discretion, offer
each
Partner
a
choice
to
receive
an
in
kind
distribution
of
offer each Partner a choice to receive an in kind distribution
Marketable Securities”);
Securities”); §§ 4.2(a)
4.2(a) (“[General
(“[GeneralPartner]
Partner]shall
shallbe
beauthorized
authorized and
and empowered
empowered on
behalf
of
and
in
the
name
of
the
Partnership
to
carry
out
any
and
all
of
the
objects
behalf of and in the name of the Partnership to carry out any and all of the objects and
and purposes
purposes
of
of the
the Partnership
Partnership and to perform all
all acts
acts and
and enter into and
and perform all
all contracts
contracts and
and other
other
undertakings
that it
it may
or advisable
advisable or
or incidental
incidental
undertakings that
may in
in its
its sole
sole discretion
discretion deem
deem necessary
necessary or
thereto
[to] make in its sole
thereto . . .. .”);
.”); §§ 4.2(b)
4.2(b) (“General
(“GeneralPartner
Partner isis authorized
authorized and
and empowered . . .. [to]
discretion,
tax matters.”);
matters.”);
discretion, an
an and all elections
elections for federal,
federal, state,
state, local and
and non-United States
States tax
§ 4.10 (“General Partner in its discretion
may
terminate
or
change
the
composition
discretion may terminate or change the composition of the
membership
of the
the Advisory
Advisory Board at
at any
any time”).
time”).
membership of
29
29Partnership
Partnership
Agreement
§
Agreement § 11.2(b).
11.2(b).
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stated
in the
the Agreement
Agreement when
when the
the General
GeneralPartner
Partnerhas
hasdiscretion.
discretion. ItIt would
would be
very poor
poor
stated in
be very

leave out
out aa contractually
contractually important,
important, liability-limiting
liability-limiting
drafting indeed for Heartland to leave
term like
like “sole
discretion,” or at least
least “discretion,”
“discretion,” where
“sole and
and absolute
absolute discretion,”
where Heartland
intended
to immunize
immunize the
from aa claim
intended to
the General
General Partner
Partner from
claim regarding
regarding advancement.
advancement.

Indeed, in its provisions regarding the rights of limited
limited partners
partners to transfer their
interests,
the Partnership
Partnership Agreement
Agreement creates
createsthe
thesame
samesituation
situationof
of required
required written
written
interests, the

approval
denied in
in the General
General Partner’s
Partner’s discretion
discretion that Heartland claims the
approval that
that can
can be denied
the
Advancement
but does
so by
by explicit
explicit reference
of
Advancement Provision
Provision creates,
creates, but
does so
reference to
to aa standard
standard of

discretion: “A
“ALimited
LimitedPartner
Partnershall
shallnot
notsell,
sell,assign,
assign, pledge
pledge or
or otherwise transfer its
Interest in whole or in
without the
the prior
prior written
in part
part to
to any
any Person
Person .. .. .. without
written consent
consent of the
General
General Partner,
Partner, which
whichconsent
consent may
may be
be given or withheld
withheld in
in the
the sole
sole and
and absolute
absolute

offered no
no explanation
explanation for
for why
discretion of the General Partner . . . .”30
Heartland has
has offered
.” 30 Heartland
why
two
purpose would
would be
be drafted
drafted so
sodifferently
differently
two provisions
provisions that
that purport
purport to
to achieve
achieve the
the same
same purpose
in
agreement. In
In other
that the
the Advancement
Advancement Provision
Provision
in the
the same
same agreement.
other words,
words, Heartland
Heartland says
says that
should
read as
as stating
stating that
that Heartland
Heartland may
may not
not grant
grant an
advancement request
request without
without
should be
be read
an advancement

the prior written
written approval
approval of
ofthe
the General
General Partner, which approval may be given or

withheld
Partner. But
withheld in
in the
the sole
sole discretion of
of the
the General Partner.
But Heartland
Heartland does
does not explain

why this
if this
this clear
clear formulation
formulation was
was not
not used
used if
this was
was the intent. ItItwould
wouldhave
havebeen
been easy
easy to
write
write the
the Advancement
Advancement Provision
Provision to
to accomplish
accomplish the
the end
end Heartland
Heartland wanted
wanted using
using the
the
Partnership
Agreement’s provision
provision on
model; all
all the
Partnership Agreement’s
on transfers
transfers of
of interest
interest as
as aa model;
the
Advancement
Partner’s approval
approval of
of an
Advancement Provision
Provision had
had to
to say
say is
is that
that the
the General
General Partner’s
an
30
30

Partnership
Agreement
§ 8.2(a)
(emphasis
Partnership
Agreement
§ 8.2(a)
(emphasis
added).
added).
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advancement
request“may
“may be
be given
given or
or withheld
withheld in
absolute discretion
discretion of
of the
advancement request
in the
the sole
sole and
and absolute
the

General
Partner.” Instead
General Partner.”
Instead of that type of clearly non-binding
non-binding formulation,
formulation,the
the drafters
drafters of
of
the
used plainly
plainly mandatory
the Partnership Agreement used
mandatory language
language to
to describe
describe an Indemnitee’s

right
right to
to receive
receive advancement.
advancement.

Thus, given the
the availability
availability of
of drafting
draftingtools
toolsthat
thatclearly
clearlystated
stated the
the discretion of the
General
Partner and
and the
the Partnership
Partnership Agreement’s
Agreement’s consistent
consistent use
use of
of them,
them, itit is
is
General Partner

unreasonable
to read
readthe
theAdvancement
AdvancementProvision,
Provision, which
which lacks any phrase
phraseinvolving
involving the
unreasonable to
the

word
word “discretion,”
“discretion,”as
as somehow
somehow obliquely
obliquely conferring
conferring discretion
discretion to
to the
the General
General Partner. 31
Partner.31
2. Stockman
Stockman And
And Stepp
Stepp Are
Are Entitled
Entitled To
To Judgment
Judgment As A
A Matter
Matter Of
OfLaw
Law
In contrast to Heartland’s flawed
flawed interpretation,
interpretation, Stockman
Stockman and
and Stepp’s

interpretation of the Advancement
Advancement Provision
Provision — that the
the prior
prior written approval
requirement
meansof
of policing
policing the
preconditions to
requirement gives
gives the
the General
General Partner
Partner aa means
the express
express preconditions
to an
an

31
31

thisregard,
regard,
Heartland’s
ambitious
argument
§ 4.2(a)
the Partnership
InInthis
Heartland’s
ambitious
argument
that that
§ 4.2(a)
of theofPartnership
Agreement
Agreement
grants
General Partner
Partner discretion
discretion to
to deny advancement
advancement claims
claims is
is unpersuasive.
unpersuasive. Under
grants the General
4.2(a), the
the General
General Partner
Partner isis authorized
authorized“to
“to perform
perform all
and enter
enter into
into and
and perform
perform all
all
§§ 4.2(a),
all acts
acts and
and other
other undertakings
undertakings that
that it may
or advisable or
contracts and
may in its
its sole
sole discretion
discretion deem
deem necessary
necessary or
incidental”
to
carrying
out
the
business
of
the
Partnership.
Partnership
Agreement
§ 4.2(a)
incidental” to carrying out the business of the
Partnership
(emphasis
added).
Heartland
argues
that
this
provision
grants
the
General
Partner
discretion
in
(emphasis added). Heartland argues that this provision grants the General Partner discretion in
all
all of
of its
its actions!
actions! But,
But,ifif§ §4.2(a)
4.2(a)isisa ablanket
blanketconferral
conferralofofdiscretion,
discretion,then
thenthe
thenumerous
numerous uses
uses of
“sole discretion”
or
its
variants
throughout
the
Partnership
Agreement
are
superfluous.
As
discretion” or its variants throughout the Partnership
are superfluous. As a
result, this interpretation is at odds with
with the
the requirement that this court attempt to give meaning
to every term in an agreement.
agreement. See
SeeNAMA
NAMAHoldings,
Holdings,LLC
LLC v.
v. World
World Market
Market Ctr. Venture, LLC,
948
948 A.2d 411,
411, 419
419 (Del.
(Del. Ch.
Ch. 2007)
2007) (“Contractual
(“Contractualinterpretation
interpretationoperates
operates under
under the
the assumption
assumption
that
the
parties
never
include
superfluous
verbiage
in
their
agreement,
and
that
each
word should
should
that the parties never include superfluous verbiage in their agreement, and that each word
be given meaning
meaning and
and effect
effect by
by the
the court.”);
court.”); Majkowski
Majkowski v.
v. Am.
Am. Imaging
Imaging Mgmt.
Mgmt. Servs.,
Servs., LLC, 913
A.2d
572,
588
(Del.
Ch.
2006)
(stating
that,
as
a
general
matter,
courts
“attempt
A.2d 572, 588 (Del. Ch. 2006) (stating that, as a general matter, courts “attempt to
to interpret
interpret each
each
word
so as
as to
to avoid
avoid rendering
rendering contractual
word or
or phrase
phrase in
in aa contract
contract to
to have
have an
an independent
independent meaning so
language
meresurplusage”);
surplusage”);W.
W.Willow-Bay
Willow-Bay Court,
Court, LLC v. Robino-Bay Court Plaza, LLC, 2007
language mere
WL
3317551,
at
*11
(Del.
Ch.
Nov.
2,
2007)
(“Delaware
WL 3317551, *11 (Del. Ch. Nov. 2, 2007) (“Delawarecourts
courts do
do prefer
prefer to
to interpret
interpret contracts
contracts
to
to give
give effect
effect to
toeach
each term
term rather
rather than
than to
to construe
construe them
them in
in aa way
way that
that renders
renders some
some terms
terms
repetitive or
or mere
mere surplusage.”).
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Indemnitee’s
contained in
in the
the Advancement
Advancement Provision
Provision —
— is
Indemnitee’s receipt
receipt of
of advancement
advancement contained
is

reasonableand
andgives
givesmeaning
meaningtotoall
allofofthe
theterms
termsininthat
thatProvision.
Provision. Although
Although
reasonable
advancement may
may be
berequired,
required,itit would
would place
place Heartland
Heartland in
in aa precarious
precarious situation
situation if
if it had
advancement
had
to turn
without some
of
to
turn over
over its
its cash
cash on
on receipt
receipt of
of any
any request
request for
for advancement,
advancement, without
some means
means of

the requirements
requirements clearly
clearly set
setforth
forth in
in the Advancement Provision — that
ensuring that the
that the
the
expenses
arereasonably
reasonablyincurred
incurred and
andthe
theIndemnitee
Indemnitee provide
provide an
an undertaking
undertaking to
to repay
expenses are
repay

non-indemnifiable
— are
aremet.
met. Relatedly, judges
judges on
on this
this court
court are
arefamiliar
familiar with
with
non-indemnifiable expenses
expenses —
situations
situations where
where entities
entities have
have taken
taken the
the position
positionthat
thatthey
theyneed
neednot
notadvance
advance funds
funds because
because

a
particular proceeding
proceeding or
or claim
claim does
doesnot
notimplicate
implicate the
theindemnitee’s
indemnitee’sofficial
official capacity, 32
a particular
capacity,32
or that an
an entity’s
entity’s advancement
obligation is triggered only
only after another
another entity’s
entity’s
advancement obligation
33
coverage
exhausted.33
Theapproval
approvalrole
roleofofthe
theGeneral
General
Partner
under
The
Partner
under
the
coverage isis exhausted.
the
Advancement
Advancement Provision
Provisionallows
allowsitittotoexamine
examinerequests
requestsfor
foradvancement
advancementtotoaddress
address issues
issues

like
like these.
these. This
This review
reviewfunction
functionisisimportant,
important,even
even ififititleaves
leavesthe
the General
General Partner with
no
no blanket
blanket discretion
discretion to
todeny
denyaa proper
proper advancement
advancement request.
request.

In
by Heartland’s argument
In this
this regard,
regard, II am
am unpersuaded
unpersuaded by
argument that any reading of the
the

prior
prior written
written approval
approval requirement
requirement in
in aa limited
limited or
or non-discretionary
non-discretionary way
way isis precluded
precluded by
by
the nature
nature of
of the
the last
last part
part of
of the
the Advancement
Advancement Provision,
Provision, which categorically
categorically bars
bars

advancement
wherethe
theunderlying
underlying proceeding
proceedingwas
wasbrought
broughtby
byaamajority
majority of
of the
the limited
limited
advancement where
partners.
restriction on
plainly
partners. Heartland’s
Heartland’s assertion
assertion is
is that
that this
this second
second restriction
on advancement
advancement isis plainly
32
32See,
See,
e.g.,
Sassano
v. CIBC
World
Corp.,
948 A.2d
453,(Del.
470Ch.
(Del.
Ch. 2008);
e.g.,
Sassano
v. CIBC
World
Mkts.Mkts.
Corp.,
948 A.2d
453, 470
2008);
Zaman v.
Zaman
Amedeo
Holdings, Inc.,
Inc., 2008
2008 WL
WL 2168397, at *25 (Del.
Amedeo v.
Holdings,
(Del. Ch.
Ch. May
May 23,
23, 2008);
2008); Tafeen
Tafeen v.
Homestore, Inc.,
Inc., 2004
2004 WL
WL 556733,
556733, at
at *4-5
*4-5 (Del.
(Del. Ch. Mar. 22, 2004),
2004), aff’d,
aff’d, 888 A.2d 204 (Del.
Homestore,
v. Elec.
Elec. Data
Data Sys.
Sys.Corp.,
Corp., 2002
2002 WL
WL 1358761, at *5-6 (Del.
2005); Reddy
Reddy v.
(Del. Ch.
Ch. June
June 18, 2002).
33
33See,
See,
e.g.,
DeLucca
v.
KKAT
Mgmt.,
L.L.C.,
2006
WL
224058,
at
*15
Ch.23,
Jan.
23,
e.g., DeLucca v. KKAT Mgmt., L.L.C., 2006 WL 224058, at *15 (Del. (Del.
Ch. Jan.
2006).
2006).
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meant
to be
be substantive,
substantive, and
and so
soaaharmonious
harmoniousreading
readingof
of the
the Advancement
Advancement Provision
Provision
meant to

requires that
that the
the first
first restriction on advancement,
the prior
prior written approval requirement,
advancement, the

be read
read equally
equally substantively.
substantively. But,
theprior
prior written
written approval
But, as
as just discussed,
discussed, the
requirement
not be
be read
read as
asconferring
conferring broad
broad discretion
discretion to
to have
substance. The
The
requirement need
need not
have substance.
approval
approval requirement
requirement bars
bars advancement
advancement in
in all
allcases
cases where
where the
the request
request does
does not
not meet
meet the
the

express
conditions of
of the
Advancement Provision
express conditions
the Advancement
Provision as
as policed
policed by
by the
the General
General Partner,
Partner,

making the prior
prior written
writtenapproval
approvalrequirement
requirement as
as categorical a restriction, albeit a narrow
one,
as the
thebar
baron
onadvancement
advancementininsuits
suitsbrought
broughtby
bythe
themajority
majority of
of limited
limited partners.
one, as
partners.

In
one of
of limited
limited discretion
In sum,
sum, reading
reading the written approval
approval requirement
requirement as
as one
discretion does
does
not
any language
language out
out of
of the
Partnership Agreement
Agreement and
provides the
not read
read any
the Partnership
and provides
the only
only reasonable
reasonable

way to harmonize all of
of the
the terms of the Advancement Provision, making the
Advancement Provision
Provision unambiguous. 34
Advancement

unambiguous.34
Moreover, to
any ambiguity
ambiguity in the Advancement Provision, that
to the extent there is any

ambiguity
ambiguity must
must be
be resolved
resolved against
against Heartland
Heartland in
in favor
favorofofthe
thereasonable
reasonable expectations
expectations the
the

terms of the Provision engender
in those
those they
they affect.
affect. Delaware courts resolve ambiguities
engender in

in governing instruments in order to provide uniform,
uniform, predictable
predictable interpretations of the
documents
that officers,
officers, investors,
constituencies who
who provide benefits
documents that
investors, and
and other constituencies
benefits to
to the
the

entity rely
participate in
in the
the entity’s
entity’s
rely on
on in
in making
making their
their decisions
decisions about whether to participate
34
34InInreaching
reachingthe
the
conclusion
Advancement
Provision
confers
discretion
conclusion
thatthat
the the
Advancement
Provision
confers
limitedlimited
discretion
on the
on
the
General
Partner,
I
make
no
finding
about
whether
Heartland’s
request
that
Stepp
provide
General Partner, I make no finding about whether Heartland’s request that Stepp provide
litigation budgets
exercise of
of the
the General
GeneralPartner’s
Partner’sdiscretion.
discretion. In
In my
my view,
litigation
budgets was a legitimate exercise
there
colorable argument
argument that
that aa non-binding
non-binding litigation
litigation budget
there is aa colorable
budgetrequested
requested merely
merely as
as a guide for
Heartland
to
budget
its
own
expected
costs
may
be
a
reasonable
condition
to
the
General
Heartland to budget its own expected costs may be a reasonable condition to the General
Partner’s written
written approval,
approval, but
but II do
do not
not dilate
dilateon
onthis
thisquestion
question as
as neither side’s briefs
briefs focused
focused on
this minor
issue.
minor issue.
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activities.35
activities. 35 This
This principle
principle of
of interpretation
interpretation protects
protects the
the participants’
participants’ reasonable
reasonable
expectations,
which in turn benefits the entity by encouraging participants to provide
expectations, which
their capital, be it human or financial, at a lower cost than
than they
they would
would if
if they
they faced
faced
36 Here, the language of the Advancement Provision
greater uncertainty.
uncertainty.36
Here, the language of the Advancement Provision creates a
greater

creates a
reasonable
expectation on
on the
thepart
partof
of Indemnitees
Indemnitees that
that the
the written
written approval of
reasonable expectation
of the
the General
General
Partner
will be
Partner will
be forthcoming
forthcomingininany
anyinstance
instancewhere
wherean
anadvancement
advancement request
request met
met the
the

express
criteria of
of the
the Advancement
AdvancementProvision.
Provision. Accordingly,
express criteria
Accordingly,totothe
theextent
extent there
there is any
ambiguity
General Partner’s
Partner’s obligation
obligation to provide written
ambiguity about
about the General
written approval
approval in
in these
these
circumstances,
that ambiguity
ambiguity must
construed in
in favor of
circumstances, that
must be
be construed
of Stockman
Stockman and
and Stepp,
Stepp, who

indisputedly
indisputedly met
met the
the Advancement
Advancement Provision’s
Provision’sexpress
express requirements.
requirements.
For
are entitled
entitled to
For all
all of
ofthese
these reasons,
reasons, I conclude that
that Stockman
Stockman and
and Stepp
Stepp are

summary
judgment in
in their
their favor
favor on
the advancement
advancementclaims. 37
summary judgment
on the
claims.37
C. The
The Indemnification
IndemnificationClaims
Claims
Section §§ 17-108
17-108 of
of the
the DRULPA
DRULPA gives limited
limited partnerships
partnerships wider freedom of

contract to craft their own
own indemnification
indemnificationscheme
scheme for
foraa partnership’s
partnership’s indemnitees
indemnitees than is
available to
145 of
of the
the DGCL,
DGCL, which
available
to corporations
corporations under
under §§ 145
whichcreates
creates mandatory
mandatory
indemnification rights
indemnification
rightsfor
forcorporate
corporateindemnitees
indemniteesininsome
somecircumstances
circumstancesand
and also
also bars
bars

35
35

See
Mgmt.,
A.2d
at 43;
Oglesby,
695 A.2d
at 1149-50;
Kaiser,
681atA.2d
at
See
SISI
Mgmt.,
707707
A.2d
at 43;
Oglesby,
695 A.2d
at 1149-50;
Kaiser,
681 A.2d
398-99.
36
398-99.
36
See
Kaiser,
681
A.2d
at
398
(“[T]he
creation
of
enduring
uncertainties
as
to
the
See Kaiser, 681 A.2d at 398 (“[T]he creation of enduring uncertainties as to the meaning of
meaning ofprovisions
boilerplate
provisions [in
[indebenture
debenture indentures]
indentures] would
would......vastly
vastlyincrease
increase the
the risks
risks and,
and,
the costs
costsof
of borrowing
borrowing with no offsetting
therefore, the
offsetting benefits
benefits either in
in the
the capital market or in the
administration of
of justice.”
justice.”(quoting
(quotingSharon
SharonSteel
Steel Corp.
Corp.v.v. Chase
Chase Manhattan
Manhattan Bank,
Bank, N.A.,
N.A., 691 F.2d
1039, 1048
1048 (2d
(2d Cir.
Cir. 1982))).
37
37Because
Because
I grant
Stockman
Stepp
summary
judgment,
I necessarily
deny
I grant
Stockman
andand
Stepp
summary
judgment,
I necessarily
deny Heartland’s
Heartland’s
motions
to
dismiss
with
respect
to
the
advancement
claims,
which
raise
the
same
motions to dismiss with respect to the advancement claims, which raise the same issues.
issues.
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indemnification
the drafters
drafters of
of the
the Partnership
PartnershipAgreement
Agreementused
usedtheir
indemnification in
inothers.38
others. 38 Here,
Here, the
their
contractual
freedom to
to craft
approach to
to indemnification
indemnification that
contractual freedom
craft an
an approach
that employs
employs language
language drawn
drawn
from
createssome
someroom
roomfor
forconfusion.
confusion. In a nutshell,
from §§ 145,
145, but in
in aa selective way that creates

the Indemnification
Indemnification Provision
for good
good faith
faith and
and lawful
lawful conduct,
Provision adopts
adopts § 145’s standard
standard for
but is silent about the
the effect
effect of
of aa disposition
disposition of the underlying proceeding
proceeding in
in favor of the
Indemnitee, which is a key consideration when determining whether aa corporate
corporateofficial
official

is entitled to indemnification
indemnification under
under §§ 145.
This
over whether
whether
This inelegant
inelegant drafting
draftinghas
has given
given rise
rise to
to aa dispute
dispute between
between the
the parties
parties over
Stockman
Stepp must
must plead,
plead, and
andultimately
ultimately prove, that
with
Stockman and Stepp
that they
they acted
acted in accordance
accordance with

the three
three requirements
requirementsfor
forindemnifiable
indemnifiable conduct
conduct listed
listed in
in the
the Indemnification
Indemnification Provision
in order to be entitled to indemnification
indemnification with
withregard
regard to
to the
the Criminal
CriminalProceeding,
Proceeding, even
even

though that Proceeding
Proceedingwas
wasdismissed
dismissedinintheir
theirfavor.
favor. Typically,
Typically, analysis
analysis of the

indemnification
indemnification rights
rights of
ofparticipants
participants in
inaa limited
limitedpartnership
partnership begins
begins with
with the
the language
language of
the
relevant partnership
the relevant
partnership agreement.
agreement. But
Buthere,
here, all
allofofthe
theparties
partieshave
havemade
made express
express
appeals
to the
the language
language and
and policies
policies of
of §
model
appeals to
§ 145
145 —
— which
whichappears
appears to
to have
have served
served as
as aa model

to
Partnership Agreement’s
Agreement’s drafters
drafters —
— in
to the
the Partnership
in their
their arguments
arguments about
about how
how the
the

Indemnification
Indemnification Provision
Provision should
should be
be interpreted. As
Assuch,
such, itit isis useful
useful to
to first
firsttake
take aa brief
brief
look
created by
by §§ 145
145 and
and how
how it
it would
look at
at that
that statutory
statutory scheme
scheme created
would operate
operate in
in this
this case
case

before turning to Heartland’s
Heartland’s Partnership
Partnership Agreement.

38
38

See
6 Del.
§ 17-108
(“Subject
to such
standards
and restrictions,
as forth
are set
See
6 Del.
C.C.
§ 17-108
(“Subject
to such
standards
and restrictions,
if any, ifasany,
are set
in its

forth
in its agreement,
partnership
agreement, aalimited
limited partnership
partnership may,
may, and
and shall
shall have
have the
the power
power to,
to, indemnify
indemnify and
partnership
and
hold harmless
harmless any
any partner
partner or
or other
other person
person from
from and
and against
against any
any and
and all
all claims
claims and
and demands
demands
whatsoever.”).
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1. Indemnification
IndemnificationUnder
Under§§145
145
Section
in relevant
relevant part:
part:
Section 145
145 states,
states, in

(a) A
to to
indemnify
anyany
person
whowho
Acorporation
corporationshall
shallhave
havepower
power
indemnify
person
was or isisaaparty
threatened
be be
made
a party
to any
threatened,
partyororis is
threatenedto to
made
a party
to any
threatened,
pending or
completed
action,
suit
or
proceeding,
whether
civil,
criminal,
or completed action, suit or proceeding, whether civil, criminal,
administrative or investigative
investigative (other
(other than
than an action by or in
in the
the right
right of
ofthe
the
corporation) by
thatthat
thethe
person
is oriswas
director,
byreason
reasonofofthe
thefact
fact
person
or awas
a director,
officer,
officer, employee
employee or
oragent
agentofofthe
thecorporation
corporation . . . ifif the
theperson
personacted
actedinin
good faith
and
in
a
manner
the
person
reasonably
believed
to
be
in
faith and in a manner the person reasonably believed to be inorornot
not
opposed
to
the
best
interests
of
the
corporation,
and,
with
respect
to
any
opposed
best
of the corporation, and, with respect to any
criminal
proceeding,
hadhad
no reasonable
cause
to believe
the the
criminal action
actionoror
proceeding,
no reasonable
cause
to believe
person’s conduct was
was unlawful.
unlawful. . . .
(b) AAcorporation
to to
indemnify
anyany
person
whowho
corporationshall
shallhave
havepower
power
indemnify
person
was or isisaaparty
threatened
be be
made
a party
to any
threatened,
partyororis is
threatenedto to
made
a party
to any
threatened,
pending or completed action or suit
suit by
by or
orininthe
theright
rightofofthe
thecorporation
corporationtoto
procure a judgment in
that
thethe
person
is is
or or
in its
itsfavor
favorbybyreason
reasonofofthe
thefact
fact
that
person
was aa director,
officer,
employee
or
agent
of
the
corporation
.
.
.
if
the
director, officer, employee or agent of the corporation . . . if the
person acted
acted in
in good faith and
and in
in aa manner
manner the
the person
person reasonably
reasonably believed
believed
to be in or not opposed
to the
the best
bestinterests
interestsofofthe
thecorporation
corporation . . . .
opposed to
(c) To
former
director
or officer
of a of a
To the
theextent
extentthat
thata apresent
presentoror
former
director
or officer
corporation
has
been
successful
on
the
merits
or
otherwise
in
defense
corporation has been successful on the merits or otherwise in defenseofof
any action, suit or
or proceeding
proceeding referred
referred to
to ininsubsections
subsections (a)
(a) and
and (b)
(b)ofofthis
this
section,
issue
or or
matter
therein,
such
person
section, or inindefense
defenseofofany
anyclaim,
claim,
issue
matter
therein,
such
person
shall be
indemnified
against
expenses
(including
attorneys’
fees)
actually
be indemnified against expenses (including attorneys’ fees) actually
and
reasonably
incurredby
bysuch
suchperson
personininconnection
connectiontherewith. 39
and reasonably incurred
therewith.39
As
Supreme Court:
Court:
As discussed
discussed by our Supreme
The invariant
of Delaware
legislation
on indemnification
is to is to
invariantpolicy
policy
of Delaware
legislation
on indemnification
will will
resistresist
what what
they they
promote the
the desirable
desirableend
endthat
thatcorporate
corporateofficials
officials
thethe
knowledge
thatthat
theirtheir
consider unjustified
unjustified suits
suitsand
andclaims,
claims,secure
secureinin
knowledge
reasonable
expenses
will
be
borne
by
the
corporation
they
have
served
reasonable expenses will
by the corporation they have servedifif
they
vindicated. Beyond
they are
are vindicated.
Beyond that,
that, its
its larger
largerpurpose
purpose isis to
toencourage
encourage capable
capable
men to
to serve
serve as
as corporate directors, secure
secure in the
the knowledge
knowledge that
thatexpenses
expenses
incurred by
by them
them in
inupholding
upholdingtheir
theirhonesty
honestyand
andintegrity
integrityasasdirectors
directorswill
will
40
be
borne
by
the
corporation
they
be borne by the corporation they serve.
serve.40

39
39

Del.C.C.§ §145
145
(emphasis
88Del.
(emphasis
added).
Fin.
Corp.
v.
Cochran,
809
A.2d
555,
(Del.
2002)
(quotations
Stifel Fin. Corp. v. Cochran, 809
A.2d
555,
561561
(Del.
2002)
(quotations
omitted).
omitted).
40
added).
40 Stifel
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Section
145 meets
meets these
thesepolicy
policy goals
goalsin
in two
two ways.
ways. First,
(b) authorize
Section 145
First, subsections
subsections (a)
(a) and
and (b)
authorize

corporations to indemnify
indemnify their
theirofficers,
officers,directors,
directors,and
andother
otheragents
agents in
in proceedings
proceedings
“by reason
of the fact” of
brought against
against them “by
reason of
of the
the indemnitee’s
indemnitee’s position
positionas
as long
long as
as the
the
indemnitee “acted
believed to
to be
in
indemnitee
“acted in
in good
good faith
faithand
and ininaamanner
manner the
the person
person reasonably
reasonably believed
be in

to the
the best
bestinterests
interestsof
ofthe
thecorporation”
corporation” and,
and, in
in proceedings
proceedings within
within the
or not
not opposed
opposed to
the
scope of
of §145(a),
§145(a), “with
“with respect
scope
respect to
to any
any criminal
criminalaction
actionororproceeding,
proceeding,had
hadno
noreasonable
reasonable
41 Thus, under §§ 145(a) and
causeto
tobelieve
believethe
theperson’s
person’sconduct
conductwas
wasunlawful.”
unlawful.”41
Thus, under §§ 145(a) and (b),
cause

(b),
corporations can
can shield
shield their
their indemnitees
indemniteesfrom
from the
the risk
risk that
that they
they will
will incur
incur personal
personal
liability
liabilityininthe
thecourse
course of
of their
theirgood
good faith
faithefforts
effortstotoserve
serve the
the corporation. But,
But,the
the

corporation’s power to do so
so is
is limited
limited where there
there is
is aa risk
risk that
that indemnification
indemnification will
will
encourage
officers to
to break
breakthe
thelaw
lawor
orbreach
breachtheir
theirduty
dutyofofloyalty
loyalty to
to the
thecorporation.
corporation. As
encourage officers
explained
of the
committee that
drafted §
explained by
by members
members of
the committee
that drafted
§ 145:
145:

revision
waswas
appropriate
with with
respect
to theto the
It was
wasalso
alsoapparent
apparentthat
that
revision
appropriate
respect
limitations
which
must
necessarily
be
placed
on
the
power
to
indemnify
limitations which must necessarily be placed on the power to indemnifyinin
order to prevent the statute
statute from
from undermining the substantive
substantive provisions of
the criminal
and
corporation
law.law.
If indemnification
in criminal
criminallaw
law
and
corporation
If indemnification
in criminal
proceedings
thethe
statute,
thethe
full full
proceedings were to be
be included
includedwithin
withinthethescope
scopeof of
statute,
deterrent
effect
of
the
anti-trust
law,
for
example,
could
be
maintained
deterrent effect
for example, could be maintained only
only
where the party
involved
had
no
reasonable
cause
to
believe
his
conduct
party involved had no reasonable cause to believe his conduct
was unlawful.
a similar
provision
to protect
the
unlawful. . . . The
Theneed
needforfor
a similar
provision
to protect
the
corporation law’s
to the
corporation
was was
equally
law’srequirement
requirementofofloyalty
loyalty
to the
corporation
equally
.42
42
apparent
.
.
.
apparent . . . .
In other words, the purpose
purpose of
of the
the limits
limits on indemnifiable
indemnifiable conduct
conduct in
in §§
§§ 145(a)
145(a) and (b) is
in
that corporate
corporate officials
officials do
of their
their own
own
in part
part to
to ensure
ensure that
do not
notevade
evade the
the consequences
consequences of

41
4188Del.
Del.C.C.§§§§145(a),
145(a),
(b).
42
(b).
42S.S.Samuel
Samuel
Arsht
Walter
Stapleton,
Delaware’s
General
Corporation
Arsht
&&
Walter
K.K.
Stapleton,
Delaware’s
NewNew
General
Corporation
Law:
Law:
Substantive
Changes,
23
BUS.
LAW.
75,
78
(1967).
Substantive Changes, 23 BUS. LAW. 75, 78 (1967).
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misconduct
way that
rewarded for
for or
or encouraged
to violate
violate applicable
applicable
misconduct in
in such
such aa way
that they
they are
are rewarded
encouraged to

laws and to breach
breach their
their fiduciary
fiduciary duties to the corporation.
But,
been no
no conviction,
conviction,
But, where
where there
there is no
no punishment to avoid —
— i.e.,
i.e., there
there has
has been

no fine, and no settlement
settlement payment
payment —
— the
the corporation
corporation may
may not
not inquire
inquire into the good faith
and
and lawfulness of its
its indemnitees.
indemnitees. Rather,
Rather,the
the second
second integral
integral part
part of
ofthe
the §§ 145
145 scheme
scheme is
is

that
corporate indemnitees
indemnitees have
have an
anabsolute
absoluteright
rightto
tomandatory
mandatoryindemnification
indemnification where
that corporate
where
43 In
they are
are “successful
“successful on
onthe
themerits
meritsor
orotherwise”
otherwise”in
in the
theunderlying
underlying proceeding.
proceeding.43
In other
they
other
words,
corporate indemnitees
indemnitees that
that their
their reasonable
legal expenses
expenseswill
will be
words, §§ 145(c)
145(c) assures
assures corporate
reasonable legal
be

paid any time they are
are “successful”
“successful” in
in aa proceeding.
proceeding. An indemnitee in a criminal
proceeding
is successful
successfulany
anytime
timeshe
sheavoids
avoidsconviction:
conviction: “[s]uccess
“[s]uccess is
is vindication
vindication . . .
proceeding is
44
any
result other
other than
thanconviction
conviction must
must be
beconsidered
consideredsuccess.”
success.”44
Accordingly,ifif§§145
Accordingly,
any result
145
were
applicable to
Stepp’s claims,
claims, they
in
were applicable
to Stockman
Stockman and
and Stepp’s
they would
would be
be considered
considered successful
successful in

the
Criminal Proceeding
it was
Stepp would
would be
the Criminal
Proceeding because
because it
was dismissed,
dismissed, and
and Stockman and
and Stepp
be

entitled
entitled to
to mandatory
mandatory advancement. 45
advancement.45

43
43See
See
8 Del.
§ 145(c);
Holdings
Ltd.
v. Teltronics,
Inc., WL
2007241384,
WL at *9
8 Del.
C.C.
§ 145(c);
seesee
alsoalso
FGCFGC
Holdings
Ltd. v.
Teltronics,
Inc., 2007
241384,
*922,
(Del.
Ch. at
Jan.
22, 2007)
2007) (“[S]ubsection
(“[S]ubsection (c) grants an
an absolute
absoluteright
right of
of indemnification
indemnification to the
movant,
provided
that
he
has
been
successful
on
the
merits
or
otherwise.”);
Perconti v.
v. Thornton
Thornton
movant, provided that he has been successful on the merits or otherwise.”); Perconti
Oil
officer
Oil Corp.,
Corp., 2002
2002 WL
WL 982419,
982419, at *3 (Del.
(Del. Ch.
Ch. May
May 3,
3, 2002) (“Under
(“Under 88 Del.
Del. C.
C. § 145(c), an officer
or
director
who
meets
the
requirements
of
the
statutory
provision
has
an
absolute
right
to
or director who meets the requirements of the statutory provision has an absolute right to
indemnification.”).
44
44Merritt-Chapman
Merritt-Chapman&&Scott
Scott
Corp.
Wolfson,
A.2d
Super.
1974);
Corp.
v. v.
Wolfson,
321321
A.2d
138,138,
141 141
(Del.(Del.
Super.
1974);
see also
see
also
Inc., 88
88 F.3d
F.3d 87,
87,96
96(2d
(2dCir.
Cir. 1996)
1996) (“‘[S]uccess’
(“‘[S]uccess’ under
Waltuch v. Conticommodity Servs.,
Servs., Inc.,
145(c), does
not mean
mean moral
moral exoneration.
exoneration. Escape
judgment or
or other
§§ 145(c),
does not
Escape from
from an
an adverse
adverse judgment
other
reason,isisdeterminative.”);
determinative.”);Zaman,
Zaman,2008
2008WL
WL2168397,
2168397,atat*22
*22 (“The
(“The
detriment, for whatever reason,
successon
onthe
the‘merits
‘merits or
or otherwise’
otherwise’ standard
is one
one that
that grants
grantsindemnification
indemnification to
success
standard is
to corporate
corporate
officials even
innocent in
in some
ethical or
or moral
officials
even when
when they
they have
have not
not been
been adjudged
adjudged innocent
some ethical
moral sense.”).
sense.”).
45
45See
See
Perconti,
2002
982419,
at *3.
In Perconti,
Attorney
had dismissed
Perconti,
2002
WLWL
982419,
at *3.
In Perconti,
the the
U.S.U.S.
Attorney
had dismissed
charges
charges
against
a
corporate
officer
after
a
mistrial.
This
court
then
held
that
the
officer
was
entitled
to
against a corporate officer after a mistrial. This court then
officer
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Admittedly,
Admittedly,some
somebelieve
believethat
thatthere
there remains
remains aa question
question in
in our
our law
law as
as to
to whether
whether aa
corporate indemnitee
indemnitee is
is successful
successful when
when an
an action
action is
is dismissed
dismissed without
without prejudice
corporate
prejudice and
and
46
could theoretically
revived, as
as is
is the
the case
casehere.
here.46
But,two
tworecent
recentdecisions
decisions
But,
ofofthis
could
theoretically be
be revived,

this
court support awarding indemnification
indemnification after
after aa dismissal
dismissal without
withoutprejudice
prejudiceon
on the
the basis
basis
that
especially where
that indemnification
indemnificationdecisions
decisionsshould
shouldbe
bemade
madeon
onaacase-by-case
case-by-case basis,
basis, especially
where

the governing bylaw
bylaw or
or organizational
organizational document
document provides
provides broad,
broad, mandatory

indemnification rights.47
same as
asrequiring
requiringindemnitees
indemniteesto
To do
do otherwise
otherwise would
would be
be the
the same
indemnification
rights. 47 To
to
wait
wait for
forall
allproceedings
proceedings against
against them
them arising
arising from
fromthe
thesame
same set
set of
of operative
operative facts
facts to
to be
be
concluded before
before receiving
receiving indemnification
indemnification for
for any
any of
of them,
them, which
which this
this court
court has
has held to
be improper in similar
similar circumstances.
circumstances.
48 this court held that plaintiffs
In
v. Hayes
Hayes Lemmerz
LemmerzInternational,
International, Inc.,
Inc.,48
In Levy
Levy v.
this court held that plaintiffs did
did
not
to await
await the
the outcome
outcome of
of an
an SEC
SEC investigation
investigation into
into alleged
not have
have to
alleged accounting
accounting

irregularities
irregularities in
in order
order to
to receive
receive indemnification
indemnification for
foraa settled
settled class action suit arising from
49 The Levy court took particular note of the bylaw’s promise
the
sameconduct.
conduct.49
The Levy court took particular note of the bylaw’s promise to
the same
to

indemnification
indemnification under
under §§ 145(c):
145(c): “Dismissal
“Dismissalofofthe
thecharges
chargesagainst
against Perconti
Perconti by
by the
the government,
government,
for whatever
constituted ‘success.’”
‘success.’” Id.
for
whatever reason,
reason, constituted
46
46

See
1 R.
FRANKLIN
BALOTTI
& JESSE
A. FINKELSTEIN,
THE DELAWARE
LAW OF
See
1 R.
FRANKLIN
BALOTTI
& JESSE
A. FINKELSTEIN
, THE DELAWARE
LAW OF CORPORATIONS
CORPORATIONS
&
BUSINESS
ORGANIZATIONS
(“BALOTTI
&
FINKELSTEIN”)
§
4.12[B]
at
4-63
n.391
& BUSINESS ORGANIZATIONS (“BALOTTI & FINKELSTEIN”) § 4.12[B] at 4-63 n.391 (2009)
(2009)
(noting
that “[t]he
“[t]he Court
(noting that
that the law
law is
is unclear
unclear in
in this
this area
area and that
Court of
ofChancery
Chancery has
has not clearly
clearly stated
stated
what ‘otherwise’
‘otherwise’ means.”).
means.”).
47
47See
See
Zaman
v. Amedeo
Holdings,
WL 2168397
Ch.23,
May
23, 2008);
Zaman
v. Amedeo
Holdings,
Inc.,Inc.,
20082008
WL 2168397
(Del. (Del.
Ch. May
2008);
Levy v.
Levy
v.
Hayes
Lemmerz
Int’l,
Inc.,
2006
WL
985361
(Del.
Ch.
Apr.
5,
2006).
Hayes Lemmerz Int’l,
2006 WL
Apr. 5,
48
482006
2006WL
WL985361
985361
(Del.
Ch.
Apr.
(Del.
Ch.
Apr.
5, 5,
2006).
49
2006).
49Heartland
Heartlandargues
argues
court’s
decision
in Levy
is distinguishable
because
it § 145,
thatthat
thisthis
court’s
decision
in Levy
is distinguishable
because
it applied
applied
§
145,
but
Indemnification Provision
but the
the Indemnification
Provisionisisnot
notidentical
identicaltoto§ §145
145because,
because,as
as discussed,
discussed, itit does
does not
not
contain the language
language found
found in
in § 145(c). This
Thisargument
argument is
is unpersuasive.
unpersuasive. For
For starters,
starters, Heartland
does
not indicate
indicate how
how the
existence or
or non-existence
non-existence of
of aa §§ 145(c)
145(c) alters
alters the
the Levy
Levy analysis.
analysis. Even
does not
the existence
Even
where
where §§ 145(c)
145(c) would
wouldnot
notbe
be applicable
applicablebecause
because the
the indemnitee
indemnitee was
was not
not successful
successful in the
the
underlying
indicating that aa party
party need
neednot
notwait
wait until
until all
underlying action,
action, II read
read Levy as
as indicating
all actions
actions against itit
25
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provide indemnification
indemnification for
foran
an action
action “whether
“whethercivil,
civil,criminal,
criminal,administrative,
administrative,oror
investigative,”50
which is
is similar
similar to
Indemnification Provision’s
to the
the Indemnification
Provision’spromise
promise to
to provide
provide
investigative,” 50 which
indemnification
indemnification for
for“any
“anyand
andall
allclaims
claims. .. .. .ofofany
anynature
nature whatsoever,”
whatsoever,” and
and concluded
concluded
that
evinced an
intent to
that this
this language
language evinced
an intent
to treat
treat indemnification
indemnificationrequests
requestson
onaacase-by-case
case-by-case

basis
because“a
“aparty
partymay
maybe
beindemnified
indemnified for a
civil action,
basis because
a civil
action,and
and may
may also
also seek
seek

indemnification
indemnification for
foraa later
later criminal
criminalaction,
action,ififititarises.”51
arises.” 51
Moreover,
Moreover, as
as the
the Levy court noted:
noted:

To read
causes
read this
this language
language to
tomean
mean that
thatininany
anycase
casewhere
wheremultiple
multiple
causesofof
action could
party
must
waitwait
for allfor
relevant
could be
beraised
raisedthe
theindemnified
indemnified
party
must
all relevant
statutes
of limitations
limitations to
statutes of
to run,
run, or
or for
forall
allother
otherpossible
possiblecauses
causes of
of action
action to
to be
be
disposed
of, is
is to
to eviscerate
evisceratethe
theimportant
importantright
rightof
of indemnification
indemnification on which
disposed of,
Delaware corporations
rely
to
secure
qualified
people
to serve
on their
corporations rely to secure qualified people
to serve
on their
boards.52
boards. 52

Similar
animated this
this court’s
court’s holding
holding in
in Zaman
Zaman v.
v. Amedeo
AmedeoHoldings,
Holdings,Inc., 53
Similar concerns
concerns animated
Inc.,53
where the court concluded
concluded that
that indemnitees
indemniteeswere
wereentitled
entitled to
to indemnification
indemnification on federal
claims that were dismissed
dismissedwithout
without prejudice
prejudice for
for lack of subject matter
matter jurisdiction,
jurisdiction, and
and
that
that the indemnitees did not have to wait until
until the
the dismissed
dismissed claims
claims were
were resolved
resolved in
in state
state
court.54
court. 54

II adhere
to the
Zaman approach
approach here
here and
and conclude
conclude that,
that, under
under §§ 145(c),
145(c),
adhere to
the Levy
Levy and
and Zaman

the dismissal
dismissal of
of the
Criminal Proceeding
Otherwise,
the
the Criminal
Proceeding would
wouldbe
be considered
considered aa success.
success. Otherwise,
settled before
before seeking
seekingindemnification
indemnification on the basis
basis that
that itit acted
actedin
in good
good faith
faith and
and without
without
are settled
reason
to
believe
its
conduct
was
unlawful.
reason to believe its conduct was unlawful.
50
50Levy,
Levy,2006
2006
WL985361,
985361,
at
WL
at *10.
51
*10.
51Id.
52
Id.
52Id.
53
Id.
532008
2008WL
WL2168397
2168397
(Del.
Ch.
May
(Del.
Ch.
May
23,23,
2008).
54
2008).
54Id.
Id.atat*22
*22(“Here,
(“Here,the
the
Derbyshires
were
successful
in having
the Federal
Derbyshires were successful
in having
the Federal
ActionAction
entirely
entirely
dismissed.
without prejudice
dismissed. The fact that the dismissal of a lot of
of the
the counts
counts was
was without
prejudice does
does not
not mean
mean
that
the
Derbyshires
were
not
successful.”).
that the Derbyshires were not successful.”).

26
26

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=82657593-3e4e-4204-ba0b-9d42ff30030c

requiring Stockman and
and Stepp
Steppto
towait
wait for
for all of the relevant statutes
statutesof
oflimitation
limitation to run,
one of which is ten years
in this case,
case,would
would work
work the
the very
very evisceration
evisceration of
of important
years in

indemnification rights
analysis counsels
counselsagainst. 55
indemnification
rights that
that Levy’s
Levy’s well-reasoned
well-reasoned analysis
against.55
With
would operate
in
With this
this understanding
understanding of
of how
howthe
the corporate
corporate statutory
statutory scheme
scheme would
operate in
this
this case,
case, II turn to the
the governing terms
terms of
of the
the Partnership
Partnership Agreement.

2. Indemnification
IndemnificationUnder
UnderThe
ThePartnership
Partnership Agreement
Agreement
The Indemnification
Indemnification Provision
Provisionbegins
begins with
withan
an expansive
expansive grant of mandatory

indemnification
indemnification rights:
rights:“To
“Tothe
thefullest
fullestextent
extentpermitted
permittedby
bylaw,
law,the
thePartnership
Partnershipagrees
agrees to
indemnify
each of
of the
the Indemnitees
Indemnitees from
from and
against any
any and
and all
all
indemnifyand
and save
save harmless
harmless each
and against
claims,
of any
any nature
nature whatsoever,
claims, liabilities
liabilitiesdamages,
damages,losses,
losses, costs
costs and
and expenses
expenses .. .. .. of
whatsoever,

known or unknown, liquidated
The “to
“to the
the full
fullextent
extentpermitted
permitted
liquidated or
or unliquidated
unliquidated .. .. .. .”56
.” 56 The
by law”
law”language
language is common in
in both
both corporate
corporate bylaws and in alternative entity operating

agreements,57
and
“anexpression
expression
intent
promise
indemnity
reach
is is“an
of of
thethe
intent
forfor
thethe
promise
of of
indemnity
toto
reach
as
agreements, 57 and
as
far
public policy
policy will
far as
as public
willallow.”58
allow.” 58

55
55

Forthe
thesame
same
reasons,
I reject
Heartland’s
argument
that Stockman
andcannot
Steppreceive
For
reasons,
I reject
Heartland’s
argument
that Stockman
and Stepp
cannot
receive
indemnification
for
the
Criminal
Proceeding
until
all
the
pending
civil
proceedings
involving the
indemnification for the Criminal Proceeding until all the
civil proceedings involving
same
underlying conduct are resolved.
resolved. See
also Green
Green v.
v. Westcap
WestcapCorp.
Corp. of
of Del.,
Del., 492 A.2d 260,
same underlying
See also
260,
265 (Del. Super. 1985) (“Under
(“Under §§ 145
indemnification
must
be
considered
as
each
criminal
145 indemnification must be considered as each criminal or
civil proceeding
civil
proceeding arises
arises or is concluded.”).
56
56Partnership
Partnership
Agreement
§ 4.4(a)
(emphasis
Agreement § 4.4(a)
(emphasis
added).
57
added).
57See,
See,
e.g.,
Donohue
v.
Corning,
949
576 (Del.
Ch. 2008)
agreement);
e.g., Donohue v. Corning, 949 A.2dA.2d
574,574,
576 (Del.
Ch. 2008)
(LLC (LLC
agreement);
Brown v.
Brown v. Inc.,
LiveOps,
Inc., 903
903 A.2d
A.2d 324,
324, 328
328 (Del.
(Del. Ch.
Ch. 2006)
2006)(corporate
(corporatebylaw);
bylaw);Underbrink
Underbrink v.
v. Warrior
Warrior
Servs.Corp.,
Corp., 2008
2008WL
WL 2262316,
2262316, at
at*7
*7 (Del.
(Del. Ch. May 30, 2008) (corporate
(corporate bylaw);
bylaw); FGC
Energy Servs.
WL 241384,
*8 (corporate
bylaw); Morgan
Holdings, 2007 WL
241384, at *8
(corporate bylaw);
Morgan v.
v. Grace,
Grace, 2003
2003 WL
WL 22461916,
22461916, at
*2 (Del.
*2
(Del. Ch.
Ch. Oct.
Oct. 29,
29, 2003)
2003) (LLC
(LLCagreement).
agreement).
58
58DeLucca,
DeLucca,2006
2006
WL
224058,
at *10;
Brown,
903 A.2d
at Underbrink
328; Underbrink
WL
224058,
at *10;
seesee
alsoalso
Brown,
903 A.2d
at 328;
2008 WL
2008 WL at
2262316,
at *7.
*7.
27
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The Partnership
Partnership Agreement’s
Agreement’s broad
broad grant
grant of
of indemnification,
indemnification, however,
however, is subject

to certain qualifications:
[A]n Indemnitee
hereunder
to to
thethe
[A]n
Indemniteeshall
shallbe
beentitled
entitledtotoindemnification
indemnification
hereunderonly
only
such Indemnitee’s
Indemnitee’s conduct (A)
(A) was
extent that such
was in
in or
or was
was not
not opposed
opposed to the
best
interests
of
the
Partnership,
(B)
in
the
case
of
a
criminal
action
or or
best interests of the Partnership, (B) in the case of a criminal
action
proceeding,
cause to
to believe
believe his
his conduct
proceeding, the
the Indemnitee
Indemnitee had
had no
no reasonable
reasonable cause
conduct
was unlawful, or
or (C)
(C)did
didnot
notconstitute
constitutefraud,
fraud,bad
badfaith,
faith,willful
willfulmisconduct,
misconduct,
gross negligence,
negligence, aa violation
violation of
gross
ofapplicable
applicablesecurities
securitieslaws
lawsororany
anymaterial
material
.59
59
breach
of
the
Agreement
or
the
Advisory
Agreement
.
.
.
breach of the Agreement or the Advisory
.
These
requirements are
aresimilar
similar to the language
language in
in §§ 145(a) and
and (b)
(b) requiring that
These requirements
that an
an

indemnitee
“in good
believed to
to be
be in
in or
or
indemnitee act
act “in
good faith
faithand
andininaamanner
manner the
the person
person reasonably
reasonably believed
not
to the
the best
bestinterests
interestsof
ofthe
thecorporation,
corporation, and,
and,with
with respect
respect to
to any
any criminal
criminal
not opposed
opposed to
action or
to believe
believe the
the person’s
person’s conduct
conduct was
action
or proceeding,
proceeding, had
had no
no reasonable
reasonable cause
cause to
was
60 But, puzzlingly, and unlike § 145, the drafters of the Indemnification
unlawful.”60
But, puzzlingly, and unlike § 145, the drafters of the Indemnification
unlawful.”

Provision joined the list
with “or”
list of
of requirements
requirements with
“or”rather
ratherthan
than“and,”
“and,”an
anissue
issue IIaddress
address in
more detail below.

Moreover, the Indemnification
Indemnification Provision
Provision isis silent
silent with
withrespect
respect to
to the
the rights of
of
Indemnitees
Indemnitees who
who are
are successful
successful in proceedings
proceedings brought against
against them,
them, meaning
meaning the
the

Indemnification
the issue
issue covered
coveredby
by§§145(c).
145(c). The
IndemnificationProvision
Provisiondoes
does not
notaddress
address the
The

appropriate
appropriate interpretation of
of this
this silence
silence —
— i.e.,
i.e., whether
whether the
the Partnership
Partnership Agreement’s
silence
should be
be read
read as
asimplicitly
implicitly adopting
standardakin
akin to
to §§ 145(c)
145(c) or
or not
not —
—
silence should
adopting aa success
success standard
is
success standard
standard would
would mandate
is important
importantbecause,
because, as
as discussed
discussed above,
above, such
such aa success
mandate

indemnification
indemnification in
inthis
thiscase.
case.

59
59

Partnership
Agreement
§ 4.4(a)(i)
(emphasis
Partnership
Agreement
§ 4.4(a)(i)
(emphasis
added).
C.
§
8 Del. C. § 145(a).
145(a).
60
added).
60 8 Del.
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3.
That
3. The
ThePartnership
Partnership Agreement
Agreement Does
Does Not
Not Require
Require Stockman
Stockman And
And Stepp
Stepp To
To Plead
Plead That
Consistent With
With The Indemnification
Indemnification Provision’s
Their Conduct Was Consistent
Provision’s Requirements
Requirements
Heartland
that even
even though
though Stockman
were successful
successful in
in the
Heartland argues
argues that
Stockman and
and Stepp
Stepp were
the

Criminal
Criminal Proceeding,
Proceeding, they still
stillmust
mustplead
plead and
and ultimately
ultimatelydemonstrate
demonstrate that
that they acted in
accordance
with the
the requirements
requirements set
setforth
forth in
in the
the Indemnification
Indemnification Provision
accordance with
Provisionbecause
because the
the
omission
standard in
in that
that Provision
Provision should
as an
an intentional
intentional choice
choice
omission of
of aa success
success standard
should be
be read
read as

by the drafters to require an
an affirmative
affirmative showing
showing of
of proper
proper conduct
conduct in
in all
allcases.
cases.
Moreover, Heartland argues
that an
an Indemnitee
Indemniteemust
mustcomply
comply with
with all three of the
argues that

requirements
listed in
in the
the Indemnification
Indemnification Provision
the“or”
“or” joining
requirements listed
Provision because
because the
joiningthose
those three
three
requirements
read as
as an
an“and.”
“and.”
requirements should
should be
be read

For
that they
they were
were not
not required
required to
For their
their part,
part, Stockman
Stockman and
and Stepp
Stepp argue
argue that
to plead
plead

anything
themandatory
mandatorynature
natureof
ofthe
theIndemnification
Indemnification
anything about
about their
their conduct
conduct because
because the
Provision
Provision shifts
shifts the
the burden
burden to
to Heartland
Heartland to
to demonstrate
demonstrate that
that Stockman
Stockman and
and Stepp’s
Stepp’s

conduct
was at
at odds
odds with
with that
that Provision.
Provision. This
conduct was
Thisisisaapersuasive
persuasive argument.
argument.

Although
of her
her claim,
claim, in
Although aa plaintiff
plaintiffgenerally
generallybears
bears the
the burden of pleading all elements
elements of
the
caseof
of aamandatory
mandatoryindemnification
indemnification provision,
on the
the party
party from
from
the case
provision, the
the burden
burden rests
rests on

whom
By
whom indemnification
indemnification isis sought
sought to
to prove
prove that
that indemnification
indemnification isis not
not required.61
required.61 By
imposing a mandatory
mandatory indemnification
indemnification obligation
obligation on
on itself
itselfininthe
thePartnership
Partnership Agreement,
Heartland
Heartland undertook to pay
pay all indemnification
indemnificationrequests
requests unless
unless Heartland could

61
61

VonFeldtv.v.Stifel
Stifel
Fin.
Corp.,
1999
413393,
at (Del.
*3 (Del.
11, 1999)
VonFeldt
Fin.
Corp.,
1999
WLWL
413393,
at *3
Ch.Ch.
JuneJune
11, 1999)
(“By (“By
using the
using
the
phrase
‘shall
indemnify,’
the
bylaw
not
only
mandates
indemnification;
it
also
effectively
phrase ‘shall indemnify,’ the bylaw not only mandates indemnification; it also effectively places
places
on [the
[the corporation] to
the indemnification
indemnification mandated
the burden on
to demonstrate
demonstrate that the
mandated is not
required.”).
29
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62 As a result, Stockman and
demonstrate
thatindemnification
indemnification was
was not
not required.
required.62
demonstrate that
As a result, Stockman and Stepp
Stepp
are
not required
required to
to make
make allegations
allegations about
about their
their conduct
conduct in
in order
order to
to state
state aa claim
claim for
for
are not

indemnification.
indemnification.And,
And,even
evenififsuch
suchallegations
allegationswere
wererequired,
required,Stockman
Stockmanand
and Stepp
Stepp have
have
pled
Criminal Proceeding
pled that
that the
the Criminal
Proceeding against
against them
them was
was dismissed
dismissed without
withoutan
an adverse
adverse

finding.
inferences
finding. Given
Giventhat
thatplaintiff-friendly
plaintiff-friendly
inferencesmust
mustbebemade,
made,and
andthat
thatititisisreasonable
reasonable to
believe that the
the federal
federal government
government would
would not
not dismiss
dismiss an
anindictment
indictment lightly,
lightly, the
the pled
facts
reasonable inference
inference that
that the
the government
government could
could not prove that Stockman
facts support the reasonable

and
Stepp engaged
engagedininany
anycriminal
criminal wrongdoing,
wrongdoing, an
inference that
that supports
supports aa claim
claim for
for
and Stepp
an inference

indemnification.
indemnification.
This determination that the Stockman and
and Stepp
SteppComplaints
Complaintssufficiently
sufficiently allege
indemnification claims
indemnification
claimsthat
thatcan
canmove
moveforward
forwardcould
couldend
endthe
theanalysis
analysisfor
forpresent
present purposes
purposes

becauseitit provides
provides aasufficient
sufficient basis
basisto
todeny
denythe
themotions
motionstotodismiss.
dismiss. II dilate on this topic
because

a bit longer,
longer, however,
however, because
because denying the
the motions to
to dismiss
dismiss simply
simplypasses
passes a key legal
question down the
the line
line — namely, does
does the
the Indemnification
Indemnification Provision of
of the
the Heartland
plenary trial
trial on
Partnership Agreement require an Indemnitee to endure aa plenary
on the
the conduct
conduct

underlying aa favorably
asthe
theprice
priceof
ofindemnification?
indemnification? That
underlying
favorably dismissed
dismissed case
case as
That is,
is, must
must the

Indemnitee endure
endure the equivalent of
of the
the very
very proceeding
proceeding she
she has
has already won to
to get
get her
her
costs indemnified?
indemnified? The
costs
Theparties
parties have
have to
to some,
some, but
but not
not full,
full,extent
extentjoined
joinedissue
issue on
on these
these

questions. For
For the
the sake
sake of
of efficiency,
efficiency,and
andso
so that
that the
the parties
parties can
can contemplate how to
to

62
62

See
(“Toovercome
overcome
self-imposed,
mandatory
obligation
oncorporation’s]
[the corporation’s]
See
id.id.
(“To
thisthis
self-imposed,
mandatory
obligation
on [the
part, [the

part,
[the must demonstrate
corporation]
tothis
this Court
Court why
why itit should not
not be
be required
requiredto
toindemnify
indemnify [its
demonstrate to
the good
good faith
faith requirement;
requirement; itit only
director]. . . . This
Thisinterpretation,
interpretation,however,
however,does
does not discharge the
shifts the burden on this issue
issue to
to the
the corporation.”).
corporation.”).
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approach
the remainder
remainder of
of this
this case,
case,II now
now consider,
consider, in
in aa necessarily
necessarilypreliminary
preliminary way,
way,
approach the
how
how the
the court
court might
mightapproach
approach these
these questions.
questions.
The
these questions
questions arise
arise is
is because
because Heartland
Heartland argues
that the
the
The reason
reason these
argues that

Indemnification
conduct have
havecomplied
complied with
with all
Indemnification Provision
Provision requires
requires that
that an Indemnitee’s conduct
three of the listed requirements,
requirements, specifically:
specifically: i)i)the
theconduct
conductwas
was in
inor
ornot
notopposed
opposed to the
best
interests of
of Heartland;
Heartland; ii)
to believe
believe the
best interests
ii)the
theIndemnitee
Indemniteehad
hadno
noreasonable
reasonable cause
cause to
the

conduct was
was unlawful
unlawful in the case
of criminal
criminal actions; and
and iii)
iii) the
case of
the conduct did not

constitute fraud, bad
bad faith,
faith, willful
willful misconduct,
violation of applicable
misconduct,gross
gross negligence, aa violation
securities
laws, or
securities laws,
or aa material
material breach
breach of
of the
the Partnership
Partnership Agreement
Agreement or
oran
an associated
associated

advisory
must be
be aa judicial
judicial proceeding
to
advisory agreement.
agreement. Thus,
Thus, Heartland
Heartland contends
contends that
that there
there must
proceeding to
determine
Stepp met
met that
that standard.
standard. That is,
determine whether Stockman
Stockman and
and Stepp
is, even
even though
Stockman
Stepp had
had the
the Criminal
Criminal Proceeding
them dropped,
dropped, Heartland
Heartland
Stockman and
and Stepp
Proceeding against
against them

asserts
thatitit can
can force
force them
them to
to litigate
litigate over
of the
the conduct
conduct underlying
underlying the
asserts that
over the
the substance
substance of
the

dismissed
indictments before
beforereceiving
receiving indemnification.
indemnification. This
dismissed indictments
Thisrequires
requires not
not only
only an
an
ultimate conclusion about scienter
scienter and
andmotive,
motive,but,
but,critically,
critically, an
an inquiry
inquiry into
into exactly
exactly what
what
conduct
at issue
issue in
in the
the dismissed
dismissed Criminal
Criminal Proceeding.
conduct was
was at
Proceeding.

To support its argument that
that the
the Indemnification
Indemnification Provision
Provision requires
requires compliance
with
contendsthat
thatthe
the“or”
“or” in the
with all
allthree
three of
ofthe
the listed
listed standards,
standards, not just one, Heartland contends

Indemnification
as “and.”
“and.” In
Indemnification Provision
Provision should
should be
be read as
Inso
so doing,
doing, Heartland
Heartland relies heavily
heavily
on
the language
language and
and policies
policies of
of §
§ 145:
145:
on the

The language
and context
context of
of the
the provision make clear that, although joined
language and
by the term “or,”
“or,” all
three
requirements
all three requirements must
must be met. As
Asindicated
indicatedininaacase
case
relied upon by
by Mr.
Mr.Stepp,
Stepp,good
goodfaith
faithand
andacting
actingininthe
thebest
bestinterests
interestsofofthe
the
31
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partnership
requirements
for indemnification.
Cf.
partnership are
areindispensable
indispensable
requirements
for indemnification.
Cf.
Vonfeldt v. Stifel Fin.
Fin. Corp.,
Corp., C.A.
C.A.No.
No.15688,
15688,1999
1999 WL
WL413393,
413393,atat*2
*2(Del.
(Del.
should
nownow
be clear
that, as
far as
as far
§ 145
Ch. June
June 11,
11,1999)
1999)(“It(“It
should
be clear
that,
as is§ 145 is
concerned,
Delaware
corporations
lack
the
power
to
indemnify
concerned, Delaware corporations lack the power to indemnify a party who
This
did not
not act
act in
ingood
goodfaith
faithororininthe
thebest
bestinterests
interestsofofthe
thecorporation.”).
corporation.”).
This
policy underlying
Delaware
corporations,
on on
which
policy
underlyingindemnification
indemnificationfrom
from
Delaware
corporations,
which
Mr.
Stepp
seeks
to
rely,
serves
to
reinforce
the
conclusion
that
the
Limited
Mr. Stepp seeks to
serves to
Limited
Partnership
Agreement
requires
compliance
with
all
three
Partnership Agreement requires compliance with all three requirements. 63
requirements.63
the Indemnification
Indemnification Provision
Reading the
Provisionininthe
theway
wayHeartland
Heartlandcontends
contends helps
helps avoid
avoid an
an
arguably unreasonable
unreasonableresult.
result. Although
Although the
the normal
normal approach
approach to interpretation is to treat
“and”
“and” as
as conjunctive
conjunctive and
and “or”
“or”as
asdisjunctive,
disjunctive,the
theopposite
oppositeapproach
approachhas
has been
been applied
applied
where
the normal
normal approach
would lead
absurd result
result or
or one
one contrary
contrary to
to the
the drafter’s
drafter’s
where the
approach would
lead to
to an
an absurd

overall
employing “or”
to rather
rather odd
Here, employing
“or”ininthe
thedisjunctive
disjunctivesense
sense could
could lead
lead to
overall intent.64
intent. 64 Here,
odd
results.
results.
And, although Heartland has
not provided
provided any
any briefing
briefing on how the “or”
“or” came
has not
came to be

Indemnification Provision,
included in the Indemnification
Provision,IInote
notethat
that language
language identical to the
Indemnification Provision’s
Agreement’s
Indemnification
Provision’sstandard
standardof
ofconduct
conductappears
appears in
in the
the Partnership
Partnership Agreement’s

provision limiting
limitingthe
theliability
liabilityofofthe
theGeneral
GeneralPartner
PartnertotoHeartland
Heartlandand
and its
its limited
limitedpartners
partners
(the “Exculpatory
“Exculpatory Provision”).
makes
more
Provision”).But,
But,ininthe
theExculpatory
ExculpatoryProvision
Provisionthe
the“or”
“or”
makes
more
sense
given the
the surrounding
surrounding text:
sense given

63
63

Heartland’sRep.
Rep.
Support
of Mot.
to Dismiss
Stepp
Compl.
12 (footnotes
Heartland’s
Br.Br.
in in
Support
of Mot.
to Dismiss
Stepp
Compl.
at 12at(footnotes
omitted);
omitted);
see
also Heartland’s
Heartland’s Rep.
Rep.Br.
Br. in
in Support
Support of
of Mot. to Dismiss Stockman Compl. at 16-17
see also
(containing
except referring
referring to
(containing an
an identical
identicalpassage
passage except
to Stockman
Stockman rather
rather than
than Stepp).
Stepp).
64
64See
See
In
re
Application
of
Emmet
S.
Hickman
Co.,
108
A.2d
667,
671 1954)
(Del. 1954)
(“It
In re Application of Emmet S. Hickman Co., 108 A.2d 667, 671 (Del.
(“It is well
is
well that
settled
that the
the disjunctive
disjunctive ‘or’
‘or’ in
may be
be read
readas
as‘and’
‘and’ifif to
to do
do so
sowill
will
settled
inaa statute
statute or ordinance may
conform to the legislative intent. This
Thisrule
ruleofofconstruction
constructionhas
hasresulted
resulted from
fromthe
the common
common and
and
careless
useof
ofthe
thewords
wordsin
inlegislation.”);
legislation.”); Concord
careless use
Concord Steel,
Steel, Inc. v.
v. Wilmington
Wilmington Steel
Steel Processing
Processing
Co., 2008 WL 902406, at *7 n.57 (Del. Ch. Apr.
Apr. 3,
3, 2008)
2008) (“In
(“Inthe
theanalogous
analogous statutory
have construed
construed‘and’
‘and’ to
to mean
meanthe
thedisjunctive
disjunctive‘or’
‘or’ to
interpretation context, courts occasionally have
avoid
an
incoherent
reading
of
a
statute.”).
avoid an incoherent reading of a statute.”).
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[No
[No Indemnitee]
Indemnitee] shall
shall be
be liable
liabletotothe
thePartnership
Partnershipor
ortotoany
anylimited
limitedPartner
Partner
for (i)
omission
taken
or suffered
by the by
Indemnitees
in
(i) any
anyactactor or
omission
taken
or suffered
the Indemnitees
in
connection with
with this
Agreement
or
the
matters
contemplated
herein,
unless
this Agreement or the matters contemplated herein, unless
such
act
or
omission
(A) was
such act
(A)
was in
in or
orwas
was not
notopposed
opposed to
to the
the best
best interests of
the Partnership,
a criminal
action
or proceeding,
the the
Partnership, (B)
(B)ininthe
thecase
caseof of
a criminal
action
or proceeding,
Indemnitee
reasonable cause
causetotobelieve
believehis
hisconduct
conductwas
wasunlawful,
unlawful, or
Indemnitee had
had no reasonable
(C) did
not
constitute
fraud,
bad
faith,
willful
misconduct,
gross
negligence,
did not constitute
willful misconduct, gross negligence,
a violation
of
applicable
securities
laws
or any
breach
of the of the
violation of applicable securities laws
or material
any material
breach
.65
65
Agreement or the Advisory
Advisory Agreement
Agreement . . . .
It
It would
wouldbe
be strange
strange for
for the
the Partnership
Partnership Agreement’s
Agreement’s drafters
drafters to
to have
have intended
intended to
to have
have

different
of conduct
conduct for
for indemnification
indemnification and liability
liability insulation
different standards
standards of
insulationgiven
giventhe
the
identical nature of the language
language used.
used. The
The more
more plausible
plausibleexplanation
explanationfor
for the
the“or”
“or” in the

Indemnification
“pasting” of text. The
Indemnification Provision
Provision isis that
that ititwas
was the
the result of
of careless
careless “pasting”
The
carelessness
thedrafting
drafting is
is also
also suggested
suggestedby
bythe
theinclusion
inclusion in
in the
the Exculpation
Exculpation
carelessness ofofthe

Provision of
from §§ 145
145 dealing
dealing with
with criminal cases.
as criminal
criminal
of the
the phrase
phrase from
cases. This is odd, as

cases
donot
notinvolve
involvecivil
civil liability,
liability, but
cases do
butrather
ratherresponsibility
responsibilitytotosociety.
society.This
Thisinclusion
inclusionwas
was
either
use of
of §§ 145’s
145’s language
language as
asaavery
very crude
crudeway
way of
of crafting an
either aa blunderbuss or aa use
an

exculpatory
provision somewhat
in the
the mold
mold of
of §
exculpatory provision
somewhat in
§ 102(b)(7). 66
102(b)(7).66
For
reasons,ititisispossible
possiblethat
thatHeartland
Heartlandcould
could prevail
prevail on the
the merits
merits of
of its
For these
these reasons,
contention that the
the “or”
“or” in
in the
the Indemnification
IndemnificationProvision
Provisionshould
shouldbe
be read
read conjunctively,
conjunctively,
meaning that, where
where the
the standard
standardof
ofconduct
conductininthe
theIndemnification
Indemnification Provision is
applicable,
that they
they did
did not
their duties
applicable, Indemnitees
Indemnitees must
must demonstrate
demonstrate that
not breach
breach their
duties to
to the
the

partnership,
did not knowingly
knowingly violate
partnership, did
violate applicable
applicable law,
law, and
and did
did not
not act with
with scienter.
scienter. ItItisis
important
conclusion would
would necessarily
rely on
important to
to recognize,
recognize, however,
however, that
that such
such aa conclusion
necessarily rely
on aa
65
65Partnership
Partnership
Agreement
§ 4.3(a)
(emphasis
Agreement
§ 4.3(a)
(emphasis
added).
66
added).
6688Del.
Del.C.C.§ §102(b)(7).
102(b)(7).InIn§ §102(b)(7),
102(b)(7),
DGCL
permits
exculpation
of duty
of care
thethe
DGCL
permits
exculpation
of duty
of care
violations
violations
involving
breaches
of
positive
law,
but
only
if
it
was
not
a
“a
knowing
violation
of
law.”
involving breaches of positive law, but only if it was not a “a knowing violation of law.” Id.
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number
of the
of governing
governing
number of
the interpretive
interpretive tools
tools that
that this
thiscourt
courtuses
uses to
to make
make sense
sense of
instruments
to generate
generateabsurd
absurdresults,
results,including
including turning
turning to
to
instruments that
that on
on their
their face
face appear
appear to

background statutory
statutory schemes
schemesand
andpublic
publicpolicies. 67
background
policies.67
This
This point
point isisimportant
importantbecause
because Heartland
Heartlandasks
asks the
the court
court to
to ignore
ignorethese
these same
same
considerations
when they
they work
work against
against Heartland
Heartland with
with regard to interpreting the
considerations when
Indemnification
IndemnificationProvision’s
Provision’ssilence
silenceon
onaasuccess
success standard.
standard. On
On that
that issue,
issue, Heartland
Heartland
argues
that the
theterms
termsof
of the
theIndemnification
Indemnification Provision,
argues that
Provision, and
and the
the lack
lack of
of an
an explicit
explicitsuccess
success
standard,
must be
be read
read as
asaacareful
careful choice
choice made
madeby
by the
the Partnership
Partnership Agreement’s
Agreement’s drafters
drafters
standard, must

to
successful Indemnitees
Indemnitees to
to demonstrate
demonstratetheir
theircompliance
compliance with
with their legal
to force
force even
even successful
legal and
and

fiduciary
reading leads
leads to
to an
aninefficient
inefficient result
result at
at odds
odds with
with
fiduciaryduties,
duties, even
even though
though such
such aa reading

Delaware’s public policies
policies for
for indemnification.
indemnification.
Heartland
however, have
have itit both
both ways.
ways. For
Heartland cannot,
cannot, however,
For starters,
starters, any
any contention
contention that
that

the terms
terms of
of the
the Indemnification
Indemnification Provision’s
of conduct
conduct were
were thoughtfully
thoughtfully
Provision’s standard
standard of
selected
and carefully
carefully reviewed
reviewed is
selected and
is belied
belied by
by the
the fact
fact that
that those
those very
very terms
terms contain
contain aa
misplaced
misplaced “or”
“or”that
thatHeartland
Heartlandhas
hasstrenuously
strenuouslyargued
argued must
must be
be corrected
corrected by
by reference
reference to

§ 145 and
and its
its underlying
underlying policies. That
That is,
is, Heartland’s
Heartland’s argument
argument is particularly
particularly
problematic
problematic in
in light
lightofofthe
theway
wayHeartland
Heartlandhas
hasasked
asked the
the court
court to
to draw
draw on
on §§ 145
145 to
to resolve
resolve
the
“or” problem.
of conduct
conduct in
in the
the “or”
problem.Heartland
Heartlandhas
hasargued,
argued,ininessence,
essence, that
that the
the standard
standard of
the
Indemnification
in
IndemnificationProvision
Provisionshould
shouldbeberead
readthe
thesame
sameas
as the
the analogous
analogous language
language in
67
67See
See
Cantor
Fitzgerald,
L.P.
v. Cantor,
2000
307370,
at (Del.
*21 (Del.
Ch. Mar.
13,
Cantor
Fitzgerald,
L.P.
v. Cantor,
2000
WLWL
307370,
at *21
Ch. Mar.
13, 2000)
2000)
(discussing
agreement is
is silent
silent or
or ambiguous,
ambiguous, the
the Court
Court may
may “begin
“begin
(discussing the rule that, if aa partnership
partnership agreement
to look for
guidance
from
the
statutory
default
rules,
traditional
notions
of
fiduciary
duties,
for guidance
rules, traditional notions of fiduciary duties, or
other extrinsic evidence” (quoting
(quoting Sonet
Sonet v. Timber Co., L.P., 722 A.2d 319, 324 (Del. Ch.
1998))).
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§§
145(a) and
and (b).
(b). But,
§§ 145(a)
But,the
themeaning
meaningof
ofthe
theanalogous
analogous §§
§§ 145(a)
145(a) and
and (b)
(b) language
language is
is

informed
informed by
by the
the existence of § 145(c).
The
comfortably only
The language
language of §§ 145(a) and (b) applies comfortably
onlytotocases
cases where
where there
there

has been
beenaafinding
finding that
that the
the party
party seeking
seeking indemnification
indemnification has
violated some
legal or
or
has
has violated
some legal
the party
party has
has made
madean
anadmission
admissionofofculpability,
culpability, or the
equitable duty to
to someone,
someone, the
the party
68
has settled
settledaacase
casebybymaking
makinga apayment.
payment.68
the
firsttwo
twoofofthese
these
situations,
there
InInthe
first
situations,
there
is a
has

is a
strong
against the
the interests
interests of
of the
the corporation
corporation or
strong basis
basis to believe the indemnitee acted
acted against
society, and
and therefore
therefore providing
providing indemnification
indemnification would
woulddampen
dampen the incentives of

corporate
officials to comply
with
corporate officials
comply with
withtheir
theirlegal
legaland
and fiduciary
fiduciaryduties,
duties,aa result
result at
at odds with
public policy.
policy. Moreover,
Moreover,ininthese
thesesituations,
situations,there
there will
willbe
beaajudicial
judicialrecord
recorddeveloped
developed in
inaa
basis for
for
plenary proceeding
proceeding regarding
regarding the
the underlying
underlying conduct
conduct which
whichcan
canserve
serve as
as aa basis

evaluating
§§ 145(a)
145(a) and
and (b)
(b) standard
standard for
for good
good faith
faith and
evaluating whether
whether the
the indemnitee
indemnitee met
met the
the §§
and

law compliance.
In
of settlements,
settlements, there
there has
hasbeen
beenprecious
preciouslittle
little application
application of
of the
In the
the case
case of
the

§§
and (b)
(b) standard
standard because
becauseindemnitees
indemniteestypically
typicallywork
work with
with the corporation, its
§§ 145(a) and
lawyers,
insurers in
in resolving
lawyers, and
and insurers
resolving cases.
cases. II am
am not
not aware
aware of,
of, and
and no
no party
party has
has cited,
cited, aa

proceeding in this court examining whether the conduct of a potential entity indemnitee
who
casemet
metthe
thegood
goodfaith
faithtest
testof
of§§
§§145(a)
145(a)and
and(b).
(b). After
After all,
who settled
settled aa case
all, parties
parties seek
seek to
to

68
68

Whereone
one
these
circumstances
not present,
the corporate
indemnitee
was,
Where
ofof
these
circumstances
is notispresent,
the corporate
indemnitee
was, assumably,
assumably,
successful
in the
the underlying
underlying proceeding, triggering the mandatory advancement
advancement right
right of § 145(c),
successful in
which
standard. See
which does
does not
not require
require that
that the
the indemnitee
indemnitee meet
meet the
the §§ 145(a) and (b) standard.
See FGC
WL 241384,
Holdings, 2007 WL
241384, at *9 (the indemnification right
right granted
granted by § 145(c) is “absolute”);
Green,
state of
of mind
Green, 492 A.2d at
at 265
265 (situations
(situations within
withinthe
thescope
scope §§ 145(c)
145(c) are
are not
not subject
subject to
to the
the state
requirements
of
§§
145(a)
and
(b)).
requirements of §§ 145(a) and (b)).
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settle
casesin
in order
order to
to obtain
obtain peace
peaceand
andend
endfurther
furthercosts,
costs,not
nottotokick
kick the
the litigation
litigation can
settle cases
can

down
down the
the road.
road.

Given this dearth of cases
involving settlements,
cases involving
settlements, it is equally unsurprising
unsurprising that
that the
§§ 145(a)
145(a) and
and (b)
(b) standard
standard isis ill-suited
ill-suited for
for application
§§
application to
to matters
matters concluded
concluded by
by aa dismissal
dismissal

in favor
favor of
of an
an indemnitee.
indemnitee. And,
And,ininaacase
case like
likethis
thisone,
one, where
where the underlying
underlying proceeding
proceeding

was dismissed
dismissedin
in the
thedefendants’
defendants’favor
favorwith
with no
nofinding
finding of guilt,
guilt, no
no admission of guilt,
guilt, or
or
even
an agreement
agreement to
to pay
pay for
for peace,
peace,§§145
145 (c)
(c) shields
shields corporate
corporate indemnitees
indemnitees from
from any
even an
any

inquiry
inquiry into
intotheir
their conduct. 69
conduct.69
Given these
Given
these realities,
realities, the
the requirements
requirements of
of§§
§§145
145(a)
(a)and
and(b)
(b)seem
seembest
best read
read as
as
public policy
policylimits
limitsdesigned
designed to
to prevent
prevent corporations
corporations from
from indemnifying
indemnifyingcorporate
corporate
officials
officials in
inonly
onlythe
themost
most incentive-distorting
incentive-distortingcircumstances:
circumstances: when
whenthe
theofficials
officialshave
have
been
convicted or
or otherwise
otherwise incurred
incurred liability
liability as
been convicted
as aa result of
of culpable
culpable conduct
conduct and that

liability
liabilitywas
wasthe
the result
result of
of conduct
conduct that
that involved
involved aa certain
certain level
level of
of scienter.
scienter. Nothing
Nothingcited
cited
by
that these
these requirements
requirements —
— which
which are
baked into
into the
by Heartland
Heartland suggests
suggests that
are baked
the

Indemnification
indemnitee who
who faced
facedcivil
civil or
Indemnification Provision
Provision—
—were
weredesigned
designed to require an indemnitee
criminal
criminal liability
liabilityclaims
claimsand
andhad
hadthose
thoseclaims
claimsdismissed
dismissedtotothen
thenput
puton,
on, or
oreven
even defend,
defend, aa
merits
about the
thepurity
purity of their state
merits case
case about
state of mind regarding
regarding the
the conduct
conduct alleged
alleged in the
the

dismissed
claims. Indeed,
indemnification case
trial on the
dismissed claims.
Indeed, turning an indemnification
case into a hypothetical trial
69
69

See
1 ODMAN
RODMAN
WARD,
AL.,ON
FOLK
THE DELAWARE
GENERAL LAW
See
1R
WARD
, JR. ETJR.
AL.,ET
FOLK
THE DON
ELAWARE
GENERAL CORPORATION
CORPORATION
LAW
§145.4 (4th ed. 2004) (noting
(noting that the purpose
purpose of
of the
the “or
“or otherwise” language in § 145(c) is to
avoid forcing
indemnitees
to
incur
the
expense
of
litigating
preliminary
forcing indemnitees incur
expense of litigating on the merits where aa preliminary
defense
is sufficient
sufficient to
defense is
to dispose
dispose of
of the
the underlying
underlyingcase);
case); see
see also Green, 492 A.2d at
at 265
265
(reviewing
specifically intended
(reviewing the
the legislative
legislative history
history and
and determining
determining that
that the drafters of § 145 specifically
intended
that
situations
within
the
scope
§
145(c)
would
not
be
subject
to
the
state
of
mind
requirements
that situations within the scope § 145(c) would not be subject to the state of mind requirements
of
& FINKELSTEIN
4.12[B],atat4-63
4-63n.388
n.388(“The
(“The good
good faith
faith
FINKELSTEIN § §4.12[B],
of §§
§§ 145(a)
145(a) and
and (b));
(b)); 11 BALOTTI
BALOTTI &
requirement does
doesnot
notapply
applyto
to aadirector
directoror
orofficer
officer who
who is ‘successful’ under Section
Section 145(c).”).
145(c).”).
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merits
bizarre notion
notion to
to propose
propose and
and would
would be
be counterproductive
counterproductive
merits of
of aa dismissed
dismissed case
case isis aa bizarre

to
will be
to Delaware’s
Delaware’s policy
policygoal
goalof
ofassuring
assuring indemnitees
indemnitees “that
“thattheir
theirreasonable
reasonable expenses
expenses will
be

borne by
by the
the corporation
corporation they
they have
haveserved
servedififthey
theyare
arevindicated.” 70
borne
vindicated.”70
From Heartland’s financial
economic inefficiency
inefficiency of
financial perspective,
perspective, the economic
of such
such a

proceeding would
would be
be rather
rather large.
large. To
Tobe
bespecific,
specific,one
onecan
canassume
assume that
that the
the costs
costs
Stockman and
Stepp incurred
incurred to
to get
the indictment
indictment against
Stockman
and Stepp
get the
against them
them dismissed
dismissed were
were far
far less
less

than would have been
beeninvolved
involved in
in defending against
againstits
its charges
chargesatattrial.
trial. If
If Heartland
demands
plenary hearing
hearing on
on the
the conduct
conduct that
that Stockman
Stockman and
and Stepp
Stepp engaged
engagedin
in —
— in
in
demands aa plenary

which
Stepp violated
violated their legal or
which Heartland
Heartland must
must prove
prove that
that Stockman
Stockman and
and Stepp
or equitable
equitable

duties with a state
state mind
mind inconsistent
inconsistentwith
with the
the Indemnification
Indemnification Provision’s
Provision’s coverage
coverage —
Heartland
will have
presentingits
itscase.
case. Meanwhile,
Meanwhile, it may
Heartland will
have to
to expend
expend huge
huge resources
resources presenting
may
well
well have
have to
to advance
advance funds
funds to
to Stockman
Stockman and
and Stepp
Stepp to
to defend
defend themselves
themselves in
in such
such aa

hearing, aa defense
defensethat
thatwould
wouldlikely
likely far exceed
what they
they seek
seekin
inindemnification
indemnification now.
exceed what

And, in
if Heartland
will have
and indemnify
indemnify
in any
any event, if
Heartland loses, it will
have to
to bear
bear its own
own costs and
Stockman
Stockman and
and Stepp.
Stepp.

The awkward terms
terms of
of the
the Indemnification
Indemnification Provision do not unambiguously
require
inefficient approach.
require such
such an
an inefficient
approach.Rather,
Rather,these
theseterms
termsare
areperhaps
perhapsbetter
betterread
read as
as aa

crude way of requiring
acted with
with an innocent state
stateof
of mind
mind only
requiring that
that an
an Indemnitee have acted

in a situation where the
the Indemnitee
Indemniteeseeks
seeksindemnification
indemnificationfor
foraacivil
civil or criminal liability
liability
or
or fine,
fine, or
or somehow
somehow tries
tries to
to stick
stick Heartland
Heartland with
withthe
thecosts
costs of
of aa settlement
settlement payment
payment

without
for concluding that
without its
its consent.
consent. In
Inthat
thatcircumstance,
circumstance, where
where there
there is a solid basis
basis for
70
70

Cochran,809
809
A.2d
561
(quotations
Cochran,
A.2d
at at
561
(quotations
omitted).
omitted).
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the Indemnitee committed a breach
breach of
of fiduciary
fiduciary or
or legal
legal duty,
duty, or
or Heartland
Heartland isis being
being asked
asked

to foot the bill
if the
bill for
foraasettlement,
settlement, the Indemnitee may only recover if
the Indemnitee is

found to have acted
actedwith
with the
the requisite
requisite level
level of
of subjective
subjective innocence.
innocence. But in a situation
where
the outcome
outcome of
of the
the underlying
underlying proceeding
where the
proceeding is
is favorable
favorable to
to the
the Indemnitee
Indemnitee and
and
provides
infer that
provides no
no rational
rational basis
basis to infer
that aa breach
breach of duty occurred,
occurred, the
the Indemnitee is not
required
of her
her state
state of
of mind.
mind.
required to
to litigate
litigate over
overthe
the substance
substance of
her conduct
conduct and
and her

Reading
Indemnification Provision
Reading the Indemnification
Provisionininthis
thisway
waydoes
doesnot
notcontravene,
contravene, as
as

Heartland argues,
argues,the
thepolicy
policy of
of the
theDRULPA
DRULPA to “give
“give maximum
maximumeffect
effectto
tothe
the principle
principleofof
71 The drafters of the Partnership Agreement could have
freedom
of contract.”
contract.”71
freedom of
The drafters of the Partnership Agreement could have exercised
exercised
their
their freedom
freedom of
of contract
contract to
to eschew
eschew the
the Delaware
Delaware statutory
statutory approach
approach to
to corporate
corporate

indemnification
indemnificationand
andcreate
create an
an indemnification
indemnificationscheme
scheme that
that does
does not
not grant
grant mandatory
mandatory

indemnification
indemnification to
to successful
successful Indemnitees.
Indemnitees. But,
But, they
they did
didnot
notdo
do so
so clearly
clearly in
inthis
thiscase.
case.

Instead,
the Indemnification
Indemnification Provision provides mandatory
mandatory indemnification
indemnification “to
Instead, the
“to the
the fullest
fullest
extent permitted by
by law.”
law.” Delaware
Delawarelaw
lawplainly
plainlyallows
allowsan
anentity
entitytotoindemnify
indemnifyananofficer
officer
or director who
who avoids
avoids conviction
convictionininaacriminal
criminalproceeding,
proceeding,regardless
regardless of
of whether
whether there
there is

an affirmative
affirmative finding
initial matter,
findingthat
thatshe
she was not culpable. Thus,
Thus, as
as an initial
matter, the
Indemnification
IndemnificationProvision
Provisiongrants
grantsStockman
Stockman and
and Stepp
Stepp a very broad right to mandatory

indemnification.
indemnification. And,
And,the
thelimiting
limitinglanguage
languageofofthe
theIndemnification
IndemnificationProvision
Provisiondoes
doesnot
not
clearly eliminate
Criminal Proceeding. Rather,
eliminate this
this right
rightas
as to
to the
the dismissed
dismissed Criminal
Rather, the
Indemnification
IndemnificationProvision
Provisionsimply
simplyadopts
adoptsstatutory
statutorylanguage
language from
from§§145
145that
thatensures
ensures that

71
71

Del.C.C.§ §17-1101(c).
66Del.
17-1101(c).
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no convicted indemnitee will
will receive
faith and
receive indemnification
indemnificationunless
unlessshe
she acted
acted in good faith
had
no reason
reason to
to believe
believe her
her conduct
conduct was
wasunlawful.
unlawful.
had no

In other words, the Indemnification
Indemnification Provision
readas
asimplicitly
implicitly
Provision can
can be
be reasonably
reasonably read

incorporating the notion that indemnification
indemnification is
is available
available to
to aa prevailing
prevailing Indemnitee,
Indemnitee, and
and
that
that the conditions relating
relating to
to the
the Indemnitee’s
Indemnitee’s state
state of mind
mind are
are meant
meant to police the
the

availability
availabilityofofindemnification
indemnificationonly
onlywhere
wherethe
theIndemnitee
Indemniteehas
hassuffered
sufferedan
anadverse
adverse

judgment, admitted to a breach
breachof
of duty,
duty, or
or settled
settledaacase
casefor
formoney.
money.Admittedly,
Admittedly, this

conclusion rests
rests on
onwhat
whatexplicit
explicit terms
terms of
of the
the Indemnification
Indemnification Provision imply
imply rather
rather than
than
state. And,
state.
And,Heartland
Heartlandisisaccurate
accurate in
in saying
saying that
that the
the Partnership
Partnership Agreement
Agreement does
does not

incorporate language
language from
from § 145(c), and
and restricts
restricts itself
itself only to a garbled recitation of the

words of §§ 145(a) and
and (b).
(b). But,
But, the
the omission
omission of
of an
an explicit
explicitsuccess
success criteria from the
Indemnification
Indemnification Provision
Provisiondoes
does not,
not, in
in my
my view,
view,clearly
clearlyrequire
requireaasuccessful
successful Indemnitee
in a criminal
criminal proceeding
de novo
novo inquiry
inquiry into
proceeding to face a de
into whether
whether “the
“the Indemnitee
Indemnitee had
had no
72
reasonable
causetotobelieve
believehis
hisconduct
conductwas
was
unlawful.”72
Thatlanguage,
language,
itself,clearly
That
ininitself,
reasonable cause
unlawful.”
clearly
implies
basis for
for believing that the Indemnitee committed an
implies there
there is a preexisting basis

unlawful
unlawful act,
act, and
and triggers an inquiry
inquiry into
intowhether
whetherthe
the Indemnitee
Indemnitee had
had reason
reason to know that

her conduct
conduct was
wasunlawful.
unlawful. Similarly,
“in
Similarly,the
thelanguage
language requiring
requiring that
that the
the Indemnitee
Indemnitee act “in
or
to the
the best
best interests
interests of
of the
the Partnership”
Partnership” and
and that
that the
the Indemnitee’s
Indemnitee’s conduct
conduct
or not
not opposed
opposed to

“did
“did not
not constitute
constitute fraud,
fraud, bad faith, willful
willfulmisconduct,
misconduct,gross
grossnegligence,
negligence, aa violation
violation of
of
applicable securities laws or any material
material breach
breach of
of the
the Agreement
Agreement or
or the
theAdvisory
Advisory

72
72

Partnership
Agreement
§
Partnership
Agreement
§ 4.4(a)(i)(B).
4.4(a)(i)(B).
39
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Agreement”73
presupposesthat
thatHeartland
Heartland
being
asked
indemnify
culpable
Agreement” 73 presupposes
is isbeing
asked
to to
indemnify
culpable
conduct
conduct
that
raises the
the question
questionof
of whether
whether the
theIndemnitee
Indemniteeacted
actedwith
with scienter.
scienter. But,
But, when
that raises
when the
the
criminal
against an
anIndemnitee
Indemniteeare
aredismissed
dismissedwithout
withoutany
anyfinding
findingof
ofliability,
liability, the
criminal charges
charges against
contract
argument for
for examining
contract argument
examining what
what the
the Indemnitee
Indemnitee did
did and
and whether
whether the
the Indemnitee
Indemnitee

acted
with an
state of
of mind
mind is arguably irrelevant as
there is
is no
no underlying
underlying
acted with
an innocent state
as there

violation
violation to
to examine.
examine.
And,
reasonable doubt
doubt about
aboutwhether
whetherthe
theIndemnification
Indemnification
And, to
to the
the extent
extent there
there is reasonable

Provision grants mandatory indemnification
indemnification to
to successful
successful Indemnitees, important

principles of
reading in
in favor
favor of
of providing
of contract
contract interpretation support aa reading
indemnification.
indemnification. First,
First,such
suchan
aninterpretation
interpretationisis consistent
consistent with
with the
the general
general principles for
for
approaching
indemnification provisions
set forth
forth by
approaching indemnification
provisions in
in limited
limitedpartnership
partnershipagreements
agreements set

then-Chancellor
Allen in
then-Chancellor Allen
in Delphi
DelphiEaster
Easter Partners 74 :
Partners74:
In construing
conferring
rights
of of
construingcontractual
contractuallanguage
languageunder
underDRULPA
DRULPA
conferring
rights
indemnification,
courts
should
interpret
language
so
as
to
achieve
where
indemnification, courts should interpret language so as to achieve where
possible
can
afford.
Those
possible the
the beneficial
beneficialpurposes
purposesthat
thatindemnification
indemnification
can
afford.
Those
benefits include the allocation of
of certain
certain risks
risksatatthe
theoutset
outset of
ofaacontractual
contractual
relation ininorder
to make
the contractual
structure
feasiblefeasible
or moreor more
order
to make
the contractual
structure
75
attractive
to
attractive to participants.
participants.75
meansthat
thatany
anyambiguity
ambiguity regarding
regarding whether
whether Heartland
Heartland owes
owesindemnification
indemnification
Here, that means
rights
resolved against
against it,
it, and
and in
in favor
favor of
rights should
should be
be resolved
of the
the Indemnitees
Indemnitees seeking
seeking
73
73

Partnership
Agreement
§ 4.4(a)(i)
(emphasis
Partnership
Agreement
§ 4.4(a)(i)
(emphasis
added).
Easter
Partners
Ltd.
P’ship
v.
Spectacular
Partners,
WL 328079
Delphi Easter Partners Ltd. P’ship v. Spectacular Partners,
Inc.,Inc.,
19931993
WL 328079
(Del. Ch.
(Del.
Ch.
Aug. 6, 1993).
75
75Id.
Id.atat*2;
*2;see
see
also
DeLucca,
2006
224058,
*7 (“Delaware
a strong
also
DeLucca,
2006
WLWL
224058,
at *7at(“Delaware
has ahas
strong
publicpublic
policy in
policy
in
personnel that
thatthe
thecorporation
corporationwill
will bear the
the risks
risks resulting
resulting from
favor of
of assuring
assuring key corporate personnel
performance of
of their
their duties
duties on
onthe
the grounds
grounds that
that such
such aa policy
policybest
bestencourages
encourages responsible
responsible
persons
to
occupy
positions
of
business
trust,
so
Delaware
courts
have
read
indemnification
persons to occupy positions of business trust, so Delaware courts have read indemnification
contracts to
to provide
provide coverage
coverage when
whenthat
thatisisreasonable.”
reasonable.”(citing
(citingPerconti,
Perconti, 2002
2002 WL
WL 982419, at
at *3;
*3;
contracts
VonFeldt, 714 A.2d at 84)).
74
added).
74 Delphi
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indemnification.
in corporate
corporate cases. 76
indemnification. That
Thatresult
resultisisconsistent
consistent with
withanalogous
analogous precedent
precedent in
cases.76
Similarly,
Similarly,the
the doctrine
doctrine of
of contra
contraproferentum
proferentum isis applicable
applicable in
in this
this context
context and
and would
would
dictate that the
the lack
lack of
of clarity
clarity in
in the
the Indemnification
IndemnificationProvision
Provisionbe
beread
read against
against Heartland

and in
in favor of indemnification
indemnificationfor
forStockman
Stockmanand
and Stepp.
Stepp.
if ititisisreasonable
read the
the Indemnification
Indemnification Provision
In sum, if
reasonable to read
Provision as
as granting
Indemnitees like
like Stockman and
and Stepp
Steppaaright
right to
to mandatory
mandatoryindemnification
indemnification for actions

that are
are concluded
concluded in
in their
their favor,
favor, the
the principles
principles of contract interpretation governing

limited
would require
require that
that II read
readthe
theIndemnification
Indemnification Provision
Provision in
limited partnership
partnership agreements
agreements would
that way.
For all
reasons,ititmay
maybe
bethat
thatthere
thereisislittle
little left
left to
to litigate
litigate regarding
all these
these reasons,
Stockman
and Stepp’s
Stepp’s indemnification
indemnification claims.
Stockman and
claims. But,
But,because
because no
no party
party has
has sought
sought

summary judgment
judgment on
on the
the indemnification
indemnification claims, my ruling
ruling is
limited to
is necessarily
necessarily limited
to
making a determination about the
the motions
motions to
to dismiss.
dismiss. The parties should reflect on how
to
and if
if Heartland
in contending
contending that
evidentiary hearing
to proceed,
proceed, and
Heartland persists
persists in
that an
an evidentiary
hearing on
on the
the

nature
and lawfulness
lawfulness of Stockman and
and Stepp’s
Stepp’s conduct
conduct is
is required,
required, itit must as
as an
aninitial
initial
nature and
matter
file an
facts supporting
supporting aa rational
rational inference
inference that
that the
the conduct
conduct of
of
matter file
an answer
answer that
that pleads
pleads facts
Stockman
at issue
issue in
in the
the Criminal
Criminal Proceeding
Stockman and
and Stepp at
Proceeding breached
breached a legal duty and
and that

Stockman and
and Stepp
Steppacted
actedwith
with aastate
stateofofmind
mindinconsistent
inconsistentwith
with their
their right
right to

indemnification.
indemnification.

76
76

See
Cochran,
A.2d
at 561
(“This
Court
emphasized
that
the indemnification
See
Cochran,
809809
A.2d
at 561
(“This
Court
has has
emphasized
that the
indemnification
statute
statute
should
be
broadly
interpreted
to
further
the
goals
it
was
enacted
to
achieve.”);
VonFeldt,
should be broadly interpreted to further the goals it was enacted to achieve.”); VonFeldt, 714
714
A.2d at 84. (“We
(“We eschew
[indemnification] statute
eschew narrow construction of the [indemnification]
statute where
where an
overliteral reading would
would disserve
disserve[Delaware’s
[Delaware’spublic
publicpolicy
policy regarding
regardingindemnification].”).
indemnification].”).
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For now, II simply
simplydeny
denyHeartland’s
Heartland’smotions
motionstotodismiss
dismissthe
theStockman
Stockman and
and Stepp
Stepp

Complaints.

IV.
IV. Conclusion
Conclusion
For
foregoing reasons,
Stockman and
and Stepp’s
Stepp’s motions
motions for
for summary
summary judgment
judgment
For the
the foregoing
reasons, Stockman
are
granted, and
and Heartland
Heartland shall
Stockman and
their unpaid
are granted,
shall advance
advance Stockman
and Stepp
Stepp their
unpaid legal
legal expenses
expenses

in
with the
terms of
of the
Advancement Provision
Provision as
discussedin
in this
this opinion.
opinion.
in accordance
accordance with
the terms
the Advancement
as discussed

Furthermore, Heartland’s motions
motions to
to dismiss
dismiss are
aredenied
deniedinintheir
theirentirety.
entirety. IT IS SO

ORDERED.
ORDERED.
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