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Antitrust
AntitrustAdvisory:
Advisory:Unions'
Unions' Exemption
Exemption from
from Antitrust
AntitrustLaws
LawsisisNot
NotMade
Made of
of Steel
Steel
8/8/2008
8/8/2008

On
August1,
1,2008,
2008,the
theU.S.
U.S.Court
CourtofofAppeals
Appealsfor
forthe
theFirst
FirstCircuit
Circuitreversed
reversedand
andremanded
remandedthe
thedistrict
districtcourt’s
court'sgrant
grantof
of summary
summaryjudgment
judgmentfor
fordefendant,
defendant, aa local
local labor
labor union,
union, on
on Plaintiff’s
Plaintiff's
On August
1, 2008)).
federal antitrust
antitrustclaims
claimsininAmerican
AmericanSteel
SteelErectors,
Erectors,Inc.
Inc.v.v.Local
LocalUnion
UnionNo.
No.77(Docket
(DocketNo.
No.07-1832
07-1832 (1st
(1st Cir.
Cir. Aug.
Aug. 1,
defendant Union’s
federal
2008)). The
The First
First Circuit
Circuit held
held that
that the
the defendant
Union's job
job targeting
targeting
program, as
ascodified
codified by
by and
andoperated
operatedthrough
throughcertain
certainagreements
agreementswith
withemployers,
employers,isisnot
notexempt
exemptfrom
frompotential
potentialfederal
federalantitrust
antitrust liability.
liability.
program,

Why This Case
Case IsIsImportant
Important
In an
an effort
effort to
In
to balance
balance the conflicting interests of antitrust
antitrust policy,
policy,which
which strives
strives to
to promote
promote competition
competition in
inthe
themarket
marketplace,
place,and
and labor
labor policy,
policy,which
which facilitates
facilitatescooperation
cooperation among
among
workers, Congress
andthe
theSupreme
SupremeCourt
Courthave
have
createdcertain
certainstatutory
statutoryand
andnonstatutory
nonstatutoryexemptions
exemptionsfrom
fromantitrust
antitrustliability
liability for
exemptions, Plaintiffs in
Congress and
created
for labor
labor groups.
groups. Despite
Despite these exemptions,
in
this case
alleged “a
"a conspiracy
conspiracy between
between the
the Union
Union and
and union
union employers
employersto
to monopolize
monopolizethe
the structural
structural steel industry in the
and push
push non-union
non-unionemployers
employerslike
likePlaintiffs
Plaintiffs out
out of
case alleged
the Boston
Boston area and
the market."
district court
judgment, holding
holding that
that the Union’s
Union's activities
activities were exempt
exempt from
from antitrust
market.” Relying
Relying on the statutory exemptions, the district
court granted
granted the
the Union's
Union’s motion for
for summary
summary judgment,
liability. The
in anticompetitive
anticompetitive
liability.
The First
FirstCircuit,
Circuit,however,
however,disagreed.
disagreed.The
The First
First Circuit's
Circuit’sdecision
decisionmakes
makes clear that,
that,despite
despitethese
these exemptions,
exemptions, unions
unions are not given
given carte blanche
blanche to engage
engage in
activities,
activities, especially
especially when
when acting in
in concert
concert with
withnon-labor
non-laborgroups.
groups.

Background
Five non-union
non-union New
NewEngland-based
England-basedsteel
steelerectors
erectors(“Plaintiffs”)
("Plaintiffs") brought
brought suit
suit against
againstan
aniron
ironworkers
workersunion
union(the
(the“Union”)
"Union") alleging that the
Five
the Union
Union conspired with certain
certain union
union contractors
contractors
to shut non-union
contractors out of the structural
non-union contractors
structural steel
steel industry
industry in
inthe
theBoston
Boston area.
area.

Boston area
areastructural
structural steel
steel industry,
industry, competition
competition for steel erection
In the Boston
erection contracts
contracts is
is intense,
intense, with
with the
thelowest
lowestbidder
bidderusually
usually winning
winning the
the contract.
contract.Under
Under aa collective
collectivebargaining
bargaining
agreement (the "CBA")
“CBA”) entered into
into between
between the
theUnion
Union and
and certain
certain contractors
contractors("Union
(“UnionContractors"),
Contractors”),workers
workersmust
mustbe
bepaid
paidaanegotiated
negotiatedunion
unionwage
wagewhich
whichisisoften
oftenhigher
higherthan
thanwages
wages
non-union contractors
contractors such
suchas
asPlaintiffs.
Plaintiffs. Since
Sincelabor
laborexpenditures
expendituresaccount
accountfor
forabout
abouthalf
half of
of the
the cost
cost of
of steel erection work,
paid by non-union
work, non-union
non-union steel erectors who are not bound by the
CBA's
wagescan
canoften
oftensubmit
submitlower
lower bids
bidsfor
for steel
steel erection contracts.
CBA’s wages
contracts. To
To mitigate
mitigatethe
thedisadvantage
disadvantagecreated
createdby
byunion
unionwages,
wages,the
theUnion
Unionimplemented
implementedthe
theMarket
MarketRecovery
RecoveryProgram
Program
("MRP") which
which targets certain construction projects
Contractors bidding
bidding on
on the
the project.
project. The
is to
to offset the
(“MRP”)
projects and
and offers
offers aa subsidy
subsidy to Union Contractors
The purpose
purpose of the
the subsidy
subsidy is
the higher
higher cost
cost of
of union
union
labor which then
contractors. The
are financed through wage
deductions that
that are paid by
then enables
enables Union Contractors to compete against non-union contractors.
The subsidies
subsidies are
wage deductions
by the
the Union
Union Contractors
Contractors
directly
to
the
Union,
which
then
deposits
them
into
a
fund
(the
"Fund").
directly to the Union, which then deposits
“Fund”).
UnionContractors
Contractorsininunderbidding
underbiddingPlaintiffs
Plaintiffsfor
forsteel
steelerection
erection contracts,
contracts, resulting
resulting in
in Plaintiffs
Plaintiffs being largely
largely excluded
excluded from
from the
the structural
Plaintiffs claimed that
that the
the Union
Union subsidized
subsidized Union
steel industry
and 22 of
of the Sherman
ShermanAct,
Act, which
which prohibit
prohibit contracts, combinations or
industry market
market in
inthe
theBoston
Boston area.
area.Among
Among other
other charges,
charges, Plaintiffs
Plaintiffsalleged
allegedviolations
violationsofofSections
Sections11 and
conspiracies
in restraint
restraint of trade or commerce and
and monopolies
monopoliesor
orattempts
attempts to
to monopolize.
monopolize. The
TheUnion
Unionasserted
assertedthat
thatititisisexempt
exemptfrom
fromantitrust
antitrust liability
liability under
conspiracies in
under the
the Clayton
Clayton Act
Act and
and the
the
Norris-LaGuardiaAct,
Act,which
whichprovide
providestatutory
statutory immunity
immunity to certain
Norris-LaGuardia
certain organized
organized labor conduct.
conduct.
The district
district court
court granted
granted the
the Union's
Union’s motion
motion for
forsummary
summary judgment
judgment on
on the
the federal
federal antitrust
antitrustclaims,
claims,finding
findingthat
thatthe
theconduct
conductofofthe
theUnion
Unionininadministering
administeringthe
theMRP
MRP was
was sheltered from
antitrust liability
liabilityby
bythe
thestatutory
statutorylabor
labor exemption.
exemption.

The First Circuit's
Circuit’s Decision
Decision
On
appeal, the First Circuit
On appeal,
Circuit reversed
reversed and
and remanded.
remanded.

Inc. v.
v. Actors’
Actors' Equity Ass'n,
Court recognized
recognizedthe
the“inherent
"inherent tension
tension between
between national
national antitrust
antitrust policy,
In H.A. Artists & Assoc.,
Assoc., Inc.
Ass’n, the Supreme
Supreme Court
policy,which
whichseeks
seeks to maximize
maximize competition,
competition,and
and
cooperationamong
amongworkers
workerstotoimprove
improvethe
theconditions
conditionsofofemployment.”
employment."To
Toarticulate
articulatethe
thestatutory
statutoryexemptions
exemptionsfrom
fromantitrust
antitrust liability
liability found
national labor policy, which encourages
encourages cooperation
found in
in
holding that
that union activity
[the] union
both federal antitrust
antitrustand
and labor
labor statutes,
statutes,the
theSupreme
Supreme Court
Court created a two-pronged test in United
United States
States v.
v. Hutcheson,
Hutcheson, holding
activity is
is exempt
exempt "so
“so long
long as
as [the]
union acts
acts
in its sell-interest
Court further
further recognized
Co., Inc.
Inc. v. Plumbers
Plumbers && Steamfitters
Steamfitters
self-interestand
and does
does not
not combine
combine with
with non-labor
non-labor groups"
groups” (the
(the "Hutcheson
“Hutcheson Test").
Test”).The
The Supreme
Supreme Court
recognized in Connell Constr. Co.,
Local Union No.
100 that
that “a
"a proper accommodation
No. 100
accommodation between the
the congressional
congressional policy favoring collective
collective bargaining
bargaining under
under the
the[National
[NationalLabor
LaborRelations
Relations Act]
Act]and
andthe
thecongressional
congressional policy
policy
favoring free competition
markets requires
requires that
that some
union-employer agreements
agreementsbe
beaccorded
accordedaalimited
limitednonstatutory
nonstatutory exemption
exemption from
from antitrust
antitrust sanctions."
competition in
inbusiness
business markets
some union-employer
sanctions.”
Here, the First Circuit
Circuit initially
initiallyfocused
focusedon
onwhether
whetherthe
theMRP
MRP constitutes aa "combination"
“combination”between
betweenthe
theUnion
Unionand
andthe
theUnion
UnionContractors
Contractors under
under the
thetwo-pronged
two-prongedHutcheson
Hutcheson Test. The
The First
Circuit found that
represents aacombination
combinationbetween
betweenthe
the Union
Union(a
(a“labor
"labor group”)
group") and
and the
the Union
Union Contractors
Contractors (a
(a “non-labor
"non-labor group”),
group"), noting that
that the
theMRP
MRP represents
that the
themethod
methodand
and amount
amount of
of wage
wage
deductions to finance the
and other
other agreements
agreements between
between the
the Union
Union and
andthe
the Union
UnionContractors.
Contractors. Accordingly,
Accordingly, the
the First
First Circuit
Circuit held that
fails the
the Fund
Fund are codified in
in the
the CBA
CBA and
that the
the MRP
MRP fails
HutchesonTest,
Test,and
andthus
thusthe
thestatutory
statutoryexemption
exemptionfrom
from antitrust
antitrust liability
liability does
Hutcheson
does not
not apply.
apply.

addressedwhether
whetherthe
thenonstatutory
nonstatutoryexemption
exemptionfrom
fromantitrust
antitrustliability
liability might apply. The
The First
First Circuit
Circuit noted
noted that
that “the
"the case
for the applicability
applicability of
Next, the First Circuit addressed
case for
of the
the nonstatutory
nonstatutory
exemption is strongest
strongest where
where the
the alleged
alleged restraint
restraint operates
market." In
operates primarily in the
the labor
labor market
market and
and has
has only tangential effects
effects on
on the
the business
business market.”
In this
this case,
case, Plaintiffs
Plaintiffs had
had alleged
alleged
"concerted union-employer
and the
the job-by-job
job-by-job subsidy
agreements, to
to collaboration
collaboration in the
“concerted
union-employer action that
that extended
extended beyond
beyond merely
merely the
the wage
wage deduction provided for
for in
in the
theCBA
CBA and
subsidy agreements,
identification
the applicability
applicability of
of the
the nonstatutory
nonstatutory exemption
exemption from
from antitrust
antitrust liability,
liability, the
identification and
and acquisition of target projects."
projects.”As
As the district
district court
court had
had not
not addressed
addressed the
theFirst
First Circuit
Circuit found
found
sufficient
of material fact
inappropriate.
sufficient disputed
disputed issues
issues of
fact to
torender
rendersummary
summary judgment
judgment on
on the
the issue
issue inappropriate.
The case
caseisisnot
notover,
over, and
andthe
theUnion
Unioncould
couldstill
stillwin
win on
onthe
the nonstatutory
nonstatutory exemption.
exemption. The
TheFirst
FirstCircuit
Circuit remanded
remandedfor
forfurther
further fact-finding on the extent
extent of
of collaboration
collaborationbetween
between the
theUnion,
Union,
Union Contractors,
Contractors, and
andthe
theconstruction
constructioncompanies
companiestotodetermine
determinewhether
whetherthe
thenonstatutory
nonstatutoryexemption
exemptionfrom
fromantitrust
antitrust liability
liability applies.
Union
applies.

If you would like further
further information
informationabout
aboutthe
thetopic
topiccovered
covered in
inthis
thisadvisory,
advisory, please
please contact the attorney listed
listed below,
below, or
or the
the Mintz
Mintz Levin
Levin attorney
attorney with
withwhom
whom you
you ordinarily
ordinarily work.
work.
Bruce Sokler
(202) 434-7303

BDSokler@mintz.com
Harvey Saferstein
(310)
586-3203
(310) 586-3203

HSaferstein@mintz.com
Robert Taylor
(650)
251-7740
(650)251-7740

RPTaylor@mintz.com

Robert Kidwell
(202)
661-8752
(202) 661-8752

RGKidweU@mintz.com
RGKidwell@mintz.com
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This website
website may
may constitute
constitute attorney advertising. Prior results do
do not
not guarantee
guarantee aa similar
similar outcome.
outcome. Any
Anycorrespondence
correspondencewith
withthis
thiswebsite
websitedoes
doesnot
notconstitute
constituteaaclient/attorney
client/attorney relationship. Neither the content
content on
on this
this web
web
between you
you and
and Mintz
Mintz Levin
Levin Cohn
CohnFerris
FerrisGlovsky
Glovskyand
andPopeo
Popeo
through
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web
site
intended
providelegal
legalororother
otheradvice
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createan
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attorney-client relationship.
site nor transmissions
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areare
intended
totoprovide
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Images or photography
on this
this website may not be actual
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appearing on
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