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If a patient asks you not to report treatment to his or her health plan, are you prepared to carry out that
request?
HIPAA privacy regulations have always given individuals the right to request restrictions on how health
care providers use or disclose their information, but until recently, health care providers have always had
the discretion to say "no" to these requests.
If you are a health care provider, however, the HITECH amendments to HIPAA include a new right: When
a patient receives treatment and pays for that treatment entirely out of his or her own pocket, the patient
may request that you not share information about the treatment with the patient's health plan -- and you
must honor that request.
Although the HITECH amendments to HIPAA went into effect on February 18, 2010, the Department of
Health & Human Services (DHHS) only recently issued proposed regulations to implement this new rule.
Under these proposed regulations:
The patient may request this restriction whether the patient pays entirely for the
treatment, or someone else (other than the health plan) pays for the treatment.
Once the patient has made the request, you must agree not to share information about
the treatment for payment or health care operations purposes unless required to do so
by law. The restriction also prohibits you from sharing information with the health plan’s
business associate.
You must give the patient the right to make this request for each treatment visit. For
example, you may not require the patient to pay for all treatment out of pocket so that
you can simply restrict all communications about that patient with the health plan.
Rather, you will need to be able to track which treatments can be shared and which
cannot.
You cannot unilaterally terminate this restriction, but will instead have to get the patient’s
permission.
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These rules are not yet final and could still undergo some changes. In fact, DHHS is asking for feedback
on a number of related issues, such as:
Should the restriction be included in the medical information that is shared with a
specialist or another health care provider who is also treating the patient?
How do you implement this in connection with electronic prescribing, where the pharmacy
receiving the electronic prescription may have already billed the health plan before the
patient even arrives and has a chance to request the restriction?
How would this apply if you are participating in an HMO and have already received a
payment from the HMO for treating the patient?
What happens if the patient seeks follow-up care and doesn't pay the full cost of that
care? Can you send the insurer information about the initial treatment in order to be paid
for the follow-up care?
Depending on the feedback that DHHS receives, this rule could become quite burdensome. The
Department is accepting comments through September 13, 2010, so if you have any opinions on these
issues, you may want to consider submitting a comment.
If you have any questions about HIPAA compliance please contact a member of Warner Norcross &
Judd's Health Law Practice Group.
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