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Substantial time
can be
beincurred
incurred in
in settling a class
class action
action lawsuit
lawsuit and shepherding
shepherding aa settlement
settlement through
through
time and
and expense
expense can

the approval process.
attention should
process. Accordingly,
Accordingly, special attention
should be
be paid
paid to
to ensure that itit can
can withstand
withstandclass
class member

objections, which
which will
will inevitably
inevitably be brought.
The facts
facts and
and holding
holding in
in Kullar
Kullar v.
App. 4th
4th 116
116(2008)
(2008) provide
provide guidance.
guidance. (The
v. Foot Locker Retail, Inc.,
Inc., 168 Cal. App.
California
California Supreme
Supreme Court
Court recently
recentlydenied
deniedaa request
request to
to depublish
depublishthis
thiscase
case and, therefore,
therefore, is
is citable
citable as
as law going

forward.)
In
In Kullar,
Kullar,employees
employees initially
initiallybrought
broughtaaclass
class action
action against
against Foot Locker on the ground that
that itit required
requiredemployees
employees to

purchase
certain types
typesof
ofshoes,
shoes,without
withoutreimbursement,
reimbursement,in
in violation
violation of various provisions
provisions of California law.
purchase certain

Thereafter, the plaintiffs
plaintiffs filed
filedan
an amended
amended complaint
complaint for
for alleged
alleged denial of statutorily
statutorilymandated
mandated meal
meal and
and rest periods.
While
original complaint,
While plaintiffs
plaintiffsconducted
conductedformal
formaldiscovery
discoveryon
onissues
issues raised by the original
complaint, no
no formal
formaldiscovery
discovery was
was
conducted regarding the meal claims.

Thereafter, the parties successfully
mediated the
the case,
case,which
whichresulted
resultedin
inaastipulated
stipulated settlement
settlement in
in which
which Foot Locker
successfully mediated
agreed
to pay
pay up
up to
to aa maximum
maximum of $
agreed to
$ 2 million,
million,inclusive
inclusiveofofallallcosts,
costs,attorney
attorneyfees
feesand
andsettlement
settlementexpenses.
expenses. The
The class
class

was comprised
comprised of approximately
approximately 16,900
16,900 persons.

A class
class member,
member, who
who filed
filed another class
class action
action (in
(in which she alleged
alleged that
that Foot
Foot Locker
Locker failed
failed to compensate
compensate its
its hourly
hourly
employees
without meal
wages due
dueto
toterminated
terminated employees)
employees) objected
objected to
to the
the settlement
settlement on the ground
employees without
meal breaks and wages

that there had been
been insufficient
insufficient discovery/investigation
discovery/investigation underlying
underlyingthe
thesettlement
settlement and,
and, specifically,
specifically, the claims
relating
trial court
relating to
to unpaid
unpaid meal
meal period
period claims.
claims. The trial
court overruled
overruledthe
the objection
objectionand
and approved
approved the
the settlement. The

objector timely
timely filed
filed an
an appeal
appeal
The court of appeal
appeal reversed
reversedand
andremanded.
remanded. In
In reviewing the settlement, the court
court of appeal
appeal noted
noted that
that “well“wellrecognized factors
factors that
that the trial
trial court
action settlement
courtshould
shouldconsider
considerininevaluating
evaluatingthe
thereasonableness
reasonableness of
of aa class action

agreement” include:

• “the strength of plaintiffs’
plaintiffs’case,
case,

• the risk,
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• expense,

• complexity and
and likely
likely duration
duration of
of further
further litigation,
litigation,
• the risk of maintaining
maintaining class
status through
through trial,
trial,
class action status
• the amount offered in settlement,
• the extent of
of discovery completed
completed and
and state of the proceedings,
• the experience and views of counsel,

• the presence
presence of
of aagovernmental
governmentalparticipant,
participant, and
• the reaction
members to
to the
the proposed
proposed settlement.”
settlement.”
reaction of
of the
the class members
See
id. at 128.
See id.

Citing
Actions, the
the Court
Court of Appeal
Appeal also
also noted
noted that
that aa “presumption
“presumption of
Citing an earlier
earlier version
version of
of Newberg
Newberg on Class
Class Actions,
of fairness

exists where:
where: (1)
(1) the
the settlement
settlement is
is reached
reachedthrough
through arm’s-length
arm’s-length bargaining;
bargaining; (2) investigation
investigation and
and discovery
discovery are

sufficient
and the
the court
court to
to act
actintelligently;
intelligently; (3) counsel
is experienced
experiencedininsimilar
similar litigation;
litigation; and (4) the
sufficient to
to allow
allow counsel and
counsel is
percentage of
of objectors
objectors is small.”
small.” See
See id.
id. at
at 128.

Here, the court of
that the
factor was
was lacking.
lacking. “The
“The record
record fails
fails to establish in any meaningful
meaningful way
of appeal held that
the second factor

what investigation
investigation counsel
counsel conducted or what
what information
informationthey
theyreviewed
reviewedon
onwhich
whichthey
theybased
basedtheir
theirassessment
assessment of the

strength of the class
member’sclaims,
claims,much
muchless
lessdoes
doesthe
therecord
recordcontain
containinformation
informationsufficient
sufficient for
for the court
court to
class member’s
intelligently
intelligentlyevaluate
evaluate the
the adequacy
adequacy of the settlement.” Id.
Id. at
at 129.
129.

On this ground, the court
caseand
andpermitted
permitted parties
parties to
to supplement
supplement their
their showing supporting
supporting
court of
of appeal remanded the case
the settlement.
settlement. Further,
Further,the
theobjectors
objectorswere
were to
tobe
be permitted
permittedsome
somediscovery
discoveryto
toexplore
explorethe
thereasonableness
reasonableness of

settlement. Importantly,
Importantly, the
in the discretion of the trial
trial court
theamount
amountof
ofsuch
such discovery
discovery would be in
court and
and considered in

light
information provided
light of the information
provided in
insupport
supportof
of the
the settlement.
settlement. It
It noted
noted that,
that, “[t]he
“[t]heobjecting
objectingparties
parties should
should not
not be
permitted
and the
the defendant
defendantto
toresolve
resolvethe
thelitigation
litigation promptly
promptly
permitted to
to frustrate
frustratethe
the mutual
mutualinterest
interestof
ofthe
theclass
class members and
by conducting extended or unnecessary
discovery.” Id.
Id.
unnecessary discovery.”
Thereafter, the trial
of the
the settlement.
settlement. “But
“But the court
trialcourt
courtisisordered
orderedtotoassess
assess the reasonableness
reasonableness of
court must
must also
also receive

and consider enough information
information about
aboutthe
thenature
natureand
andmagnitude
magnitudeof
ofthe
theclaims
claimsbeing
beingsettled,
settled,as
as well
well as
as the
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impediments
reasonablenessof
ofthe
the terms
terms to
to which
which the parties
impediments to
torecovery,
recovery, to
tomake
make an
an independent
independentassessment
assessment of the reasonableness
have agreed.” Id.
Id. at
at 133.

The lesson
lesson here
hereisisto
tomake
makesure
surethat
thatsufficient
sufficient information
information and/or
and/ordata
dataisisprovided
providedtotodemonstrate
demonstratethe
thereasonableness
reasonableness

of the settlement. As
As demonstrated in Kullar,
Kullar, that
thatalso
also requires information
informationdemonstrating
demonstratingthat
thatthe
theparties,
parties,as
as well
well as
as
the court, considered information
information regarding
difficulties faced
regardingall
allclaims
claimssettled
settledby
bythe
thesettlement,
settlement,as
as well
well as
as the difficulties
faced by

plaintiffs
plaintiffsin
insuccessfully
successfully litigating
litigatingthe
thecase.
case.
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