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t represents a considerable success
for an enterprise when one of its
developments becomes an industrial
standard: this compels competitors
to abandon their own developments
and to adopt the new standard. If the
enterprise is also awarded patents on
its developments, it can exclude third
parties from use of the development
and supply the market on its own.
However, to a certain extent this does
conflict with the purpose of an industrial
standard, which is to contribute to the
standardisation of products and should
therefore be available to as many market
participants as possible.
There have been a number of recent
cases in which enterprises sued for patent
infringement defended themselves using
the argument that they were compelled
to use the standard on which the patent
was based – and hence the patent – in order
to be able to participate on the market.
Enforcement of the patent was therefore
contrary to antitrust law, it was argued,
and access to a market for which use of
the standard – and hence of the patent
– was essential, refused.
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t certainly appeared that 2008 was a
record-breaking year for the Russian
film industry. Awash with money
from the commodity boom, co-producers
and individual investors alike were willing
and able to finance local, Russian-language
6

German Federal Court of
Justice: Equal Access for All
In a decision of 6 May 2009 (Case No.
KZR 39/06) the Federal Court of Justice
(BGH) established binding criteria for the
use of patented industrial standards: in
principle the patent holder is entitled to
enforce its patent even where it protects a
standard. There is no fundamental claim for
access to a standard that is patented.
At the same time the BGH also specified
circumstances in which the patent holder
does have to allow a third party to access
the standard and hence to use the patent.
According to the ban on discrimination
under antitrust law, a market-dominating
enterprise has to allow third parties to
access the market it dominates at equal
terms. This means that if the holder of a
patent on an industrial standard grants a
license for the patent to an enterprise,
it also has to grant licenses to other
enterprises at comparable terms.

Earnest Contractual Offer
Enterprises wishing to lawfully use a
patented industrial standard do however
have to submit an unconditional and
binding offer for the immediate conclusion
of a license agreement. Otherwise there
is a risk that the patent holder will have
to conduct lengthy patent infringement
proceedings in order to receive license
fees. It is only when an offer for a license
agreement is made that the patent holder
can choose freely between recourse to
the courts and the conclusion of a license
agreement. The contractual offer has to

productions, and distributors could rely on
revenue streams from television and DVD
sales to support their business models. By
year end, Russia and the Confederation of
Independent States (CIS) had generated a
staggering 830 million US-Dollar in box
office receipts, an increase of 47 percent
from 2007’s box office and well in excess
of the already heady 25 to 30 percent
annual growth of preceding years.

Challenges in the Russian Market
Yet a closer examination of the Russian
market reveals that the film industry has

be at the level of the license agreements
already concluded by the patent holder
with other enterprises. The patent holder
does not have to accept inferior terms.
In order to avert excessive demands
made by patent holders, it is however
sufficient for the user of the standard to
offer to pay a license fee to be determined
“at reasonably exercised discretion”. In
case of dispute the amount of the license
fee can be determined by a court.

Payment Upon Use
A patent infringer may invoke its offer
to enter into a corresponding license
agreement only if it complies with the
terms of that license agreement: if the
infringer has already commenced with use
of the patent, he is immediately subject to
obligations to provide information about
sales of the licensed products and has to
pay license fees.

Decisive Factor: Terms
of Initial License Agreements
Since the licensing claim affirmed by
the Federal Court of Justice only applies
if the proprietor of the patented standard
has already granted a license to another
enterprise and since the claim for the
grant of a license for third party businesses
accrues solely at the same terms, patent
holders would be well-advised to ensure
advantageous contractual terms in the
initial license agreements. The reason is
that such terms constitute the criteria for
the grant of subsequent licenses.

faced significant challenges, which have only
been exacerbated by the current global
recession. Demographic research indicates
that about 60 percent of Russians do not
pay to see films in a cinema, because there
are not any cinemas nearby in which to see
them. According to the Russian Ministry
of Culture, there are about 1850 cinema
screens in Russia, which makes the ratio
between the number of cinema screens and
the domestic population one cinema screen
for every 80,000 people. What is more,
of the approximately 250 films produced
in Russia in 2008, only about one third of
them were released theatrically, of ➔ P. 7
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which just five or six accounted for almost
75 percent of the local share of the overall
box office. Of the nearly 180 Russian
production companies, there are only
twelve that are capable of guarantying a
film’s theatrical release. The core domestic
audience for a Russian theatrical release
consists of about five million individuals,
aged 15 to 30, who live in the country’s large
urban centers and attend approximately
0.375 films per month.

Market for Russian films
Most Russian films do not have a viable
market outside of Russia, the CIS, and
Ukraine and are thus seldom released
abroad. With film attendance in Russia
and other CIS states dropping, DVD sales
estimated to be 30 percent below last
year’s levels, and major Russian television
channels displaying strong reluctance to
co-produce local films, industry watchers
estimate that the production of local films
will fall by approximately 70 percent in 2009.
Under such circumstances, the expansion
of the Russian film industry will depend
upon access to theatrical exhibition for a
significantly greater portion of the Russian
population. The ability of distributors to
successfully finance and expand exhibition
venues will need to be driven by the
production of profitable local-language
films that tell a compelling story and have
cultural relevance and appeal to Russian
and international audiences alike. In the
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f, until recently, one had hoped that
a sustainable compromise between
all participants would enable the
adoption of a new version of the German
Film Subsidies Act (FFG) that is consistent
with the Basic Law (Grundgesetz), this now
seems highly unlikely. The political will to
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short to medium term, Russian films will
therefore need to generate the bulk of their
revenues from domestic theatrical releases.
Since few Russian films generate more than
twelve million US-Dollar in the domestic
box office, local productions with a budget
in excess of six million US-Dollar may, at
least in the short term, face a structural
challenge in that the domestic theatrical
market is simply unable to provide the level
of box office support necessary for the film
to be profitable. In the medium to long
term, an expansion in the Russian theatrical
market will improve the economic model
that drives film production. Although
the economic crisis has slowed the
construction of new cinemas outside of
population centers, the fact remains that
there is a need to build more cinemas
outside of large urban centers (i.e., towns
of 400,000). The penetration of cinemas
into such markets will give distributors
access to portions of the population who
simply cannot go to see films because there
are no cinemas in which to see them, and
this in turn will increase domestic theatrical
gross receipts.

Revenue models
For the present, as the North American
and Western European film markets
face pressures to develop new revenue
models that account for new media, digital
distribution and other developments, the
Russian film market faces the challenge of
developing a revenue model that is robust in

arrive at a solution for amendment of the
Act by consensus was present, especially
in the competent Federal Minister for
Culture, Bernd Neumann. All previous
attempts have failed, last but not least in
the face of the rigid position adopted by
movie theater operators, who however are
still subject to an obligation to pay levies.
Yet an agreement between the parties
liable for payment would have considerably
strengthened the solidarity principle in
film subsidizing. It is now likely that the
Federal Constitutional Court (BVerfG)
will have to decide.

Background
German movie theater operators
challenged the German Film Subsidies Act
before the Federal Administrative Court

the first place. The production of films with
greater international appeal, on budgets that
are within the constraints imposed by the
size of the domestic Russian market, together
with the expansion, over the medium to
long term, of the Russian theatrical market,
will be crucial to the Russian film market’s
ability to meet this challenge.
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(BVerwG); see Media Politics in JUST of May
2009. The lawsuit filed by a movie theater
operator against the payment of film levies,
which among other things argued that the
German Film Subsidies Act is inconsistent
with the Basic Law, meant that the Federal
Administrative Cour t suspended the
proceedings and referred the matter to the
Federal Constitutional Court. The question
referred to the Court was whether the
regulations on film levies payable by movie
theater operators, the video industry and
TV broadcasting companies (Secs. 66, 66a
and 67(1) and (2), German Film Subsidies
Act) are consistent with the principle of
equal treatment and the rule of law. The
movie theater operator also called the
competence of the federal government for
film subsidizing into doubt, however, the
judges at the Federal Administrative ➔ P. 8
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