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We
We really
really do
do live
live in
ininteresting
interestingtimes.
times.Over
Overthe
thelast
lasttwo
twoyears,
years,most
mostAmericans
Americanshave
havecome
come to
to reduce
reduce or
or defer
defer
personal
expenditures
of
one
kind
or
another.
Homeowners
are
sharply
focused
on
the
burden
of
mortgage
personal expenditures of one kind or another. Homeowners are sharply focused on the burden of mortgage
payments,
and record
record numbers
numbers of
of leased
leasedautomobiles
automobiles are
areshowing
showing up
up back
back at
atthe
thedealerships.
dealerships. In
In short,
short, Americans
Americans
payments, and
are
rethinking
and
restructuring
their
personal
balance
sheets.
Some
by
choice
and
others
out
of
necessity.
It’s
are rethinking and restructuring their personal balance sheets. Some by choice and others out of necessity. It’s
essentially
same for
for issuers.
issuers. Thinking
an imperative
imperative for
for aa
essentially the
the same
Thinkinghard
hardabout
aboutbalance
balance sheet
sheet restructuring
restructuring has
has become
become an
large
proportion of
in the
the United
United States.
large proportion
of issuers
issuers in
States. The
The following
followingdiscussion
discussion highlights
highlightsaanumber
numberof
ofbalance
balance sheet
sheet
restructuring
on which
which issuers
currently are
restructuring approaches
approaches on
issuers currently
are focused.
focused.

Repurchases
for cash
Repurchases for
cash
Redemptions
with the
of the
Redemptions –- aa purchase
purchase of
of outstanding
outstanding debt
debt securities
securities for
for cash
cash in
in accordance
accordance with
the terms
terms of
the
security;
security;

Repurchases
opportunistic repurchases
of debt
debt securities
securities for
for cash,
cash, including
including privately
Repurchases –- opportunistic
repurchases of
privately negotiated
negotiated and
and
open
market repurchases;
open market
repurchases; and
and
Tender
offers –- an
Tender offers
an offer
offermade
made to
toall
allbondholders
bondholdersto
torepurchase
repurchase outstanding
outstanding debt
debt securities
securities for
for cash.
cash.
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Tenders
not involving
involving cash
Tenders not
cash
Exchange
offers, including:
including:
Exchange offers,
Private
exchange offers
offers –- unregistered
pursuant to
to Section
Section 4(2)
4(2) usually
usually made
to
Private exchange
unregistered debt
debt for
for debt
debt exchanges
exchanges pursuant
made to
qualified
qualified institutional
institutionalbuyers
buyers (“QIBs”)
(“QIBs”)asasdefined
definedunder
underRule
Rule144A
144Aunder
underthe
the Securities
Securities Act
Act of
of1933,
1933, as
as
amended
(the “Securities
“Securities Act”)
Act”) and
under Regulation
Regulation S;
amended (the
and non-U.S.
non-U.S. persons
persons under
S;
Section
3(a)(9) exempt
exchange offers
offers –- exempt
Section 3(a)(9)
exempt exchange
exempt debt
debt for
fordebt
debtexchanges;
exchanges; and
and
Registered
exchangeoffers
offers–- public
with the
Registered exchange
public debt
debt for
fordebt
debtexchanges
exchanges registered
registered with
the Securities
Securities and
and Exchange
Exchange
Commission
offer rules.
Commission (“SEC”)
(“SEC”)and
and subject
subject to
to the
the tender
tender offer
rules.

One-off
One-o ff exchanges
e xchanges
Exchanges
involving non-debt
to the
tender offer
offer
Exchanges involving
non-debt securities
securities -– exchanges
exchanges of
of securities
securities that
that are
are subject
subject to
the tender
rules.
rules.
We
also discuss
discuss related
related m
matters
such as
as consent
consent solicitations,
solicitations, both
both on
and as
as “exit
“exit consents”
We also
atters such
on aa standalone
standalone basis
basis and
consents” in
in
connection
with
an
exchange
offer.
connection with an exchange offer.

Why
repurchases,
exchanges
or tenders?
Whyconsider
consider
repurchases,
exchanges
or tenders?
Ne
w bu
busin
anddmmarke
arket tre
realitie
alitiess . . With
New
s in e
e sss
s an
With the
the prolonged
prolonged financial crisis
crisis resulting in
market
m arket volatility, declining
declining stock
stock prices,
prices, ratings
ratings downgrades,
downgrades, asset
asset write downs
downs and
and
modified
equity
m odified earnings
earnings projections,
projections, this
this is
is the
the time
time for
foran
anissuery
issueryto
torecalibrate
recalibrateits
itsdebt
debt// equity
mix.
mix.
De
leve
veragin
raginggeefficie
fficienntly.
tly. Many debt securities
and hybrids
hybrids are
are trading at significant
D e le
securities and
discounts.
discounts. An
An issuer
issuer may
m aybe
be able
able to
toeffect
effect an
an efficient
efficientrepurchase/
repurchase/ tender
tender given
given market
m arket
conditions—optimize
conditions—optimizeits
itsbalance
balancesheet,
sheet, reduce
reduce its
its interest
interest expense,
expense, etc.
etc.
Tax
ratio n
changesto
to the
the tax
tax laws
laws facilitate
facilitate the
Tax co
co n
n sside
id e ratio
n ss. . Recent
Recent changes
the repurchase
repurchase of
of debt
debt
securities.
securities.

In ve
vessto
rcep ptio
Investorsmmay
be m
more
to r r ppe
e rce
tio n n
s . s .Investors
ay be
ore willing to
toconsider
consider exchange
exchange and
and
restructuring opportunities. Investors
liquidity or
the opportunity
opportunity to
Investors may
m ay seek
seek liquidity
or appreciate
appreciate the
move
up in
in the
move up
the capital
capital structure.
structure.

Tax
considerations
Tax considerations
Each
restructuring transaction
herein may
may have
have federal
federal income
income tax
We discuss
below
Each restructuring
transaction we
we discuss
discuss herein
tax consequences.
consequences. We
discuss below
the
general tax
tax considerations
of the
the general
considerations applicable
applicable to
tothese
these transactions
transactions as
as well
well as
as provide
provide aa more
more specific
specific discussion
discussion of
the
tax
for each
transaction.
tax consequences
consequences for
each transaction.

Issuers
Issuers

Central
to the
tax considerations
considerations for
for an
an issuer
issuer restructuring
restructuring its
its debt
debt is
is the
thepotential
potential recognition
recognition of
of cancellation-ofcancellation-ofCentral to
the tax
indebtedness
(“COD”)
income.
Under
the
Internal
Revenue
Code
(the
“Code”),
taxpayers
with
outstanding
indebtedness (“COD”) income. Under the Internal Revenue Code (the “Code”), taxpayers with outstanding debt
debt
are
often subject
subject to
to tax
tax on
on COD
COD income
economically cancelled
are often
income when
when all
all or
or aa portion
portionof
ofsuch
suchdebt
debthas
has been
been economically
cancelled unless
unless
special
exceptions apply
apply (for
(for example,
example, in
in the
the event
eventof
ofbankruptcy
bankruptcyor
orinsolvency
insolvencyof
of the
thetaxpayer).
taxpayer). In
In addition,
addition,
special exceptions
corporations
that issue
issueobligations
obligationswith
with original
original issue
discount (“OID”)
(“OID”) as
corporations that
issue discount
as part
part of
of their
their restructuring
restructuring also
also must
must
consider
potential limitations
limitations on
deductibility of
certain high-yield
high-yield
consider potential
on the
the deductibility
ofsuch
such discount.
discount. For
Forcorporations
corporations that
that issue
issue certain
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obligations
with significant
a portion
ofof
such
dividend
obligations with
significant OID
OID(“AHYDOs”),
(“AHYDOs”),
a portion
suchdiscount
discountisistreated
treatedas
as aa nondeductible
nondeductible dividend
under
Section
163(e)(5)
of
the
Code,
while
the
remaining
discount
may
not
be
deducted
until
actually
paid.
under Section 163(e)(5) of the Code, while the remaining discount may not be deducted until actually paid.
Issuers
should be
be aware
aware that
that the
theAmerican
American Recovery
Recovery and
andReinvestment
ReinvestmentAct
Actof
of 2009
2009(the
(the“Recovery
“Recovery Act”),
Act”), signed
Issuers should
signed
into
17, 2009,
2009, provides
provides temporary
temporary relief
relief from
from these
these COD
COD and
andAHYDO
AHYDO rules.
into law
law on
on February
February 17,
rules. Generally,
Generally, these
these
provisions
refinancing and
restructuring of
attractive.
provisions should
should make
make the
the refinancing
and restructuring
of existing
existing corporate
corporate debt
debt more
more attractive.
With
Recovery Act
Act defers
the recognition
recognition of
With respect
respect to
to COD
COD income,
income, at
at the
the election
election of
of the
the taxpayer
taxpayer the
the Recovery
defers the
of such
such
income
in
connection
with
certain
repurchases,
modifications,
and
exchanges
(referred
to
as
“reacquisitions”)
income in connection with certain repurchases, modifications, and exchanges (referred to as “reacquisitions”) of
of
debt
1, 2011.
2011. For
For reacquisitions
reacquisitions in
in 2009,
deferral is
debt instruments
instruments after
afterDecember
December 31,
31, 2008
2008 and
and before
before January
January 1,
2009, the
the deferral
is
five
is four
four years.
five years;
years; for
for reacquisitions
reacquisitions in
in 2010,
2010, the
the deferral
deferral is
years. At
Atthe
theend
end of
ofthe
the deferral
deferral period,
period, the
the taxpayer
taxpayer
must
only to
must include
include the
the COD
COD income
income ratably
ratably over
over the
the next
next five
five years.
years. Among
Among other
other things,
things, the
the deferral
deferral applies
applies only
to the
the
debt
of C
of all
all other
trade or
or business
businessdebts.
debts. Original
Original issue
debt of
C corporations,
corporations, and
and in
in the
the case
case of
other taxpayers,
taxpayers, trade
issue discount
discount on
on
certain
instruments issued
issued as
aspart
partof,
of, or
or in
in connection
connection with,
with, the
the reacquisition
reacquisition will
will not
certain new
new debt
debt instruments
not be
be deductible
deductible
during
the
deferral
period
but
will
be
deductible
during
the
period
in
which
deferred
COD
income
during the deferral period but will be deductible during the period in which deferred COD income is
is recognized.
recognized.
The
death of,
of, liquidation
liquidation of,
The death
of,or
orother
othersimilar
similarevent
eventwith
withrespect
respecttotoaataxpayer
taxpayer will
willaccelerate
accelerate deferred
deferred COD
COD income.
income.
If
a
taxpayer
elects
deferral,
other
possible
exceptions
to
COD
income
in
the
Code
may
be
unavailable.
If a taxpayer elects deferral, other possible exceptions to COD income in the Code may be unavailable. Special
Special
rules
apply to
partnerships.
rules apply
to pass-through
pass-through entities,
entities, such
such as
as partnerships.
With
AHYDO provisions,
rules for
for AHYDOs
AHYDOs issued
for
With respect
respect to
to the
the AHYDO
provisions,the
theRecovery
RecoveryAct
Actsuspends
suspends these
these rules
issued in
in exchange
exchange for
non-AHYDOs
August 31,
31, 2008
2008 and
and January
January1,1,2010.
2010.The
TheRecovery
RecoveryAct
Actgrants
non-AHYDOsofofthe
thesame
same corporation
corporation between
between August
grants
the
Treasury the
the Treasury
the authority
authorityto
toextend
extendthe
thesuspension
suspension and
and also
also expands
expands the
the Treasury’s
Treasury’s ability
abilitytotoadjust
adjustthe
thebase
base
rates
used
to
determine
whether
an
instrument
is
an
AHYDO.
The
suspension
does
not
apply
to
certain
rates used to determine whether an instrument is an AHYDO. The suspension does not apply to certain
obligations
obligations with
withcontingent
contingentinterest
interestdetermined,
determined, among
among other
other things,
things, by
by reference
reference to
to the
the income,
income, value
value or
or
dividends
of
the
debtor
(or
a
related
person),
nor
does
the
suspension
apply
to
obligations
issued
to related
dividends of the debtor (or a related person), nor does the suspension apply to obligations issued to
related
persons.
persons.

Debtholders
Debtholders
In
todebtholders
debtholdersdepend
dependon
onwhether
whetherthe
therestructuring
restructuringconstitutes
constitutesaa“recapitalization”
“recapitalization”
In part,
part, the
the tax
tax consequences
consequences to
within
the
meaning
of
Section
368(a)(1)(E)
of
the
Code.
Generally,
debt
exchanges
involving
debt
securities with
with
within the meaning of Section 368(a)(1)(E) of the Code. Generally, debt exchanges involving debt securities
terms
longer
than
five
years
will
qualify
as
recapitalizations.
On
the
other
hand,
a
repurchase
of
debt
securities
terms longer than five years will qualify as recapitalizations. On the other hand, a repurchase of debt securities
will
willresult
resultiningain
gainor
orloss
lossto
tothe
thedebtholder
debtholderequal
equalto
tothe
thedifference
differencebetween
betweenthe
theamount
amount of
ofcash
cash received
received and
and the
the
holder’s
tax basis
basis in
in the
the debt
debt security.
security. If
security with
with market
holder’s adjusted
adjusted tax
If the
the holder
holder acquired
acquired the
the debt
debt security
market discount,
discount, aa
portion
ordinary income.
portion of
of any
any gain
gain may
may be
be characterized
characterized as
as ordinary
income.

Repurchases
Cash
Repurchasesforfor
Cash
Redemptions
Redemptions
An
its outstanding
in accordance
with their
An issuer
issuer may
may redeem
redeem its
outstanding debt
debt securities
securities in
accordance with
their terms,
terms, assuming
assuming that
that the
the debt
debt
securities
do
not
prohibit
redemption.
A
credit
line
may
prohibit
prepayment;
the
debt
securities
may
securities do not prohibit redemption. A credit line may prohibit prepayment; the debt securities may have
have
absolute
call protection
absolute call
protection and
and may
may not
not be
be redeemable.
redeemable. An
An issuer
issuer also
also may
may find
findthat
thatother
other debt
debt securities
securities have
have
limited
call
protection,
and
may
be
redeemable
following
expiration
of
a
certain
period
of
time
limited call protection, and may be redeemable following expiration of a certain period of timeafter
afterissuance,
issuance,
often
five or
may be
be more
more or
or less
lesslikely
likely to
often five
or ten
ten years.
years. Specific
Specific kinds
kinds of
ofdebt
debt securities
securities also
also may
to contain
contain redemption
redemption
provisions
provisions -– for
forinstance,
instance,zero
zerocoupon
couponbonds
bonds generally
generally are
are not
not by
by their
theirterms
terms redeemable.
redeemable.

Contractual
pprovals
Contractual and
and other
o ther aa pprovals
Prior
must ensure
ensure that
that the
the redemption
redemption is
is permitted,
permitted,
Prior to
to deciding
deciding to
toredeem
redeem outstanding
outstanding debt
debt securities,
securities, an
an issuer
issuer must
not
just
under
the
terms
of
the
debt
security
in
question,
but
also
under
the
issuer’s
other
debt
instruments.
Many
not just under the terms of the debt security in question, but also under the issuer’s other debt instruments. Many
credit
agreements
limit
an
issuer’s
ability
to
redeem
other
outstanding
debt.
The
usual
areas
of
concern
include
credit agreements limit an issuer’s ability to redeem other outstanding debt. The usual areas of concern include
3
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definitions
restrictions on,
“permitted indebtedness,”
“permitted refinancings,”
refinancings,” “permitted
“permitted liens”
definitions of,
of, and
and restrictions
on, “permitted
indebtedness,” “permitted
liens” and
and
“restricted
payments,”
as
well
as
covenants
regarding
incurrence
of
indebtedness.
An
issuer
should
review
“restricted payments,” as well as covenants regarding incurrence of indebtedness. An issuer should review
carefully
that aa redemption
redemption is
is permitted
permitted and
and that
that aa redemption
redemption would
would not
not
carefully its
its existing
existing debt
debt instruments
instruments to
to ensure
ensure that
trigger
or
trigger repayment
repayment obligations.
obligations. There
Therealso
alsomay
maybe
beother,
other,non-financial
non-financialagreements,
agreements,such
suchas
aslease
lease agreements
agreements or
even
acquisition agreements,
that may
mayaffect
affectan
anissuer’s
issuer’sability
abilitytotoredeem
redeemits
itssecurities.
securities.In
In addition,
addition, redemption
redemption
even acquisition
agreements, that
may
require prior
prior approval
of directors.
may require
approval by
by the
the issuer’s
issuer’s board
board of
directors.
The
process for
for redeeming
redeeming an
an outstanding
outstanding debt
debt security
security is
is spelled
spelled out
out in
in the
the instrument
instrument governing
governing the
The process
the debt
debt
security,
usually
the
indenture.
Typically,
an
issuer
must
give
holders
not
more
than
60
and
not
less
days’
security, usually the indenture. Typically, an issuer must give holders not more than 60 and not less than
than 30
30 days’
prior
notice
of
redemption.
This
notice
also
may
require
that
the
issuer
include
other
information,
such
as
the
prior notice of redemption. This notice also may require that the issuer include other information, such as the
redemption
and identify
identify the
for
redemption price,
price, the
the redemption
redemption date,
date, and
the securities
securities (if
(if not
not all)
all)which
whichare
arebeing
being selected
selected for
redemption.
redemption. IfIfnot
notall
allofofthe
thesecurities
securitiesare
arebeing
beingredeemed,
redeemed, the
the securities
securities will
willbe
beredeemed
redeemed either
either on
on aa pro
pro rata
rata
basis
or by
by lot;
lot; the
usually is
basis or
the process
process usually
is determined
determined by
by the
the trustee.
trustee.
The
terms of
of the
debt securities,
securities, which
which were
were negotiated
negotiated at
at the
thetime
time of
of issuance,
issuance,usually
usuallywill
will specify
The terms
the debt
specify the
the redemption
redemption
price.
The
redemption
price
typically
will
reflect
the
holders’
“yield
to
maturity”
on
the
outstanding
price. The redemption price typically will reflect the holders’ “yield to maturity” on the outstandingdebt
debt securities
securities
and
debtholders will
will be
made whole.
whole. The
and debtholders
be made
The price
price typically
typicallywill
willequal
equalthe
theface
faceamount
amountof
ofthe
thedebt
debt security,
security, plus
plus the
the
present
value of
of future
future interest
interest payments.
payments. The
present value
The effect
effect of
ofthis
thisisisthat
thatthe
the debt
debt securities
securities will
willbe
beredeemed
redeemed at
at aa
premium.
viable option.
option. In
premium. For
Forissuers
issuers with
withlimited
limitedcash
cashon
onhand,
hand, redemption
redemption may
may not
not be
be aa viable
In addition,
addition, as
as we
we
discuss
above, an
anissuer
issuerisisrequired
requiredtotoprovide
provideat
atleast
least30
30days’
days’prior
prior notice
notice of
of redemption.
redemption. IfIfthe
discuss above,
theissuer
issuerannounces
announces
a
redemption on
on fixed
fixed rate
it runs
risk that
intends to
to use
use for
for the
the redemption,
redemption,
a redemption
rate debt
debt securities,
securities, it
runs the
the risk
that the
the proceeds
proceeds itit intends
which
at
the
time
the
notice
was
issued
were
at
a
lower
cost,
may
have
increased,
and
may
even
increase
which at the time the notice was issued were at a lower cost, may have increased, and may even increase above
above the
the
redemption
cost.
redemption cost.

Disclosure
and other
other considerations
considerations
Disclosure and
In
that it
it has
complied
In connection
connection with
withany
anyredemption
redemptionof
ofoutstanding
outstandingdebt
debtsecurities,
securities,an
an issuer
issuer also
also must
must ensure
ensure that
has complied
with
documents
with securities
securities law
law antifraud
antifraud provisions.
provisions. InInparticular,
particular,ififininthe
theoffering
offering
documentsananissuer
issuerhas
has not
not adequately
adequately
disclosed,
issuer may
may be
be liable
liable under
disclosed, for
for instance,
instance, that
that aa specific
specific series
series of
of debt
debt securities
securities may
may be
be redeemed,
redeemed, the
the issuer
under
Rule
10b-5
of
the
Securities
Exchange
Act
of
1934,
as
amended
(the
“Exchange
Act”)
for
material
misstatements
Rule 10b-5 of the Securities Exchange Act of 1934, as amended (the “Exchange Act”) for material misstatements or
or
omissions
they relate
omissions in
in the
the prospectus
prospectus as
as they
relate to
to the
the redemption.1
redemption.1
As
above,the
theterms
termsofofthe
theindenture
indenturetypically
typicallywill
will require
require the
the issuer
issuer to
to distribute
distribute aa redemption
redemption notice.
notice.
As we
we discuss
discuss above,
In
In connection
connection with
with delivery
deliveryofofthis
thisnotice,
notice,an
anissuer
issueroften
oftenwill
willannounce
announcevia
viapress
pressrelease
release that
that itithas
has decided
decided to
to
redeem
the debt
debtsecurities
securitiesin
inaccordance
accordancewith
withtheir
theirterms.
terms. An
An issuer
should publicly
publicly disclose
redemption, to
redeem the
issuer should
disclose aa redemption,
to the
the
extent
impact on
financial condition
material, prior
prior to
extent that
that its
its broader
broader impact
on an
an issuer’s
issuer’s financial
condition would
would be
be viewed
viewed as
as material,
to contacting
contacting
debtholders.
below.
debtholders. We
We discuss
discuss disclosure
disclosure considerations
considerations below.

Privately
open
market
debt
repurchases
Privatelynegotiated
negotiatedand
and
open
market
debt
repurchases
An
that has
has cash,
cash,or
orcan
canobtain
obtainititquickly,
quickly, may
may determine
that aa privately
privately negotiated
market
An issuer
issuer that
determine that
negotiated or
or open
open market
repurchase
(or repurchases)
repurchases)of
ofits
its debt
debtsecurities
securitiesisisan
anefficient
efficient use
useof
of capital.
capital. In
repurchase (or
Inthe
the context
contextof
ofaadebt
debt repurchase,
repurchase,
an
issuer also
alsowill
will need
need to
to review
review the
the terms
terms of
of all
all of
an issuer
of its
its outstanding
outstanding debt
debt instruments
instruments and
and other
other securities
securities to
to
determine
that repurchases
repurchasesare
arepermissible.
permissible. The
The terms
terms of
of the
the indenture
indenture will
will not
price
determine that
not dictate
dictate the
the purchase
purchase price
payable
by an
an issuer
issuer in
in connection
connection with
with repurchases.
may (and
(and should)
should) negotiate
payable by
repurchases. As
As aa result,
result, an
an issuer
issuer may
negotiate the
the
purchase
price
with
securityholders
in
order
to
achieve
the
best
possible
pricing.
purchase price with securityholders in order to achieve the best possible pricing.

1
Harris v.
v. Union
Union Electric
Cir. 1986),
cert. denied,
(1986).
1 Harris
ElectricCo.,
Co.,787
787F.
F.2s
2s 355
355 (8th
(8th Cir.
1986), cert.
denied, 479
479 U.S.
U.S. 823
823 (1986).
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How
among
thethe
various
options?
Howtotochoose
choose
among
various
options?
Legal,
ratings, regulatory
regulatory capital
all be
Legal, accounting,
accounting, ratings,
capital and
and tax
tax considerations
considerations should
should all
be
factored
factored into
into the
the choice.
choice.
Cash?
or aa tender
tenderwill
will be
Cash? IfIfthe
theissuer
issuerhas
hascash
cash on
on hand,
hand, open
open market
market repurchases
repurchases or
be
possible.
possible.

No
cashon
onhand,
hand,orora arepurchase
repurchase
would
No cash?
cash? IfIfthe
theissuer
issuerdoes
does not
not have
have cash
would
notnot
be
considered
prudent use
of resources,
be
considered aa prudent
use of
resources, an
an issuer
issuer should
should consider
consider an
an exchange.
exchange.

Holders?
securitiesare
arewidely
widelyheld
heldand
andthe
Holders?The
Theissuer
issuerwill
willhave
havetotoconsider
considerwhether
whether the
the securities
status
(retail
versus
institutional)
of
the
holders.
the
status (retail versus institutional) of the holders.

Buying
Open
market
will
Buyingback
backaawhole
wholeclass
classofofdebt
debtsecurities?
securities?
Open
marketrepurchases
repurchases will

provide
of
provide only
only selective
selective or
or limited
limited relief.
relief.AAtender
tendermay
maybe
benecessary
necessary to
to buy
buy all
all of
of aa class
class of
outstanding
outstanding bonds.
bonds.

Straight
debt?
Hybrid?
TheThe
issuer’s
options
will
depend
Straightdebt?
debt?Convertible
Convertible
debt?
Hybrid?
issuer’s
options
will
dependon
on the
the
structure
of the
the outstanding
outstandingsecurity.
security. A
A repurchase/tender
forstraight
straightdebt
debttypically
typicallywill
will
structure of
repurchase/tender for
be
more streamlined.
streamlined.
be more

Tender?
security will
will drive
Tender?Again,
Again,the
thestructure
structureand
and rating
rating of
of the
the outstanding
outstanding security
drive whether
whether
the
can conduct
conduct aa fixed
fixed spread
spreador
orfixed
fixed price
price offer.
offer.
the issuer
issuer can

Covenants.
ongoingcovenants
covenantsasas
well
Covenants.IsIsthe
theissuer
issuerconcerned
concerned about
about ongoing
well
asas
de-leveraging?
de-leveraging?
Part
effort?
TheThe
issuer
should
consider
Partof
ofaabroader
broader
effort?
issuer
should
considerwhether
whetheraabuyback
buyback is
is only
only aa
precursor
to
a
restructuring
or
recapitalization
or
whether
an
exchange
offer/tender
precursor to a restructuring or recapitalization or whether an exchange offer/tender is
is
only
element of
of aa bigger
bigger process.
process. The
The issuer
issuer should
should keep
keepthe
thebigger
biggerpicture
picture in
in mind.
mind.
only one
one element

Mix
notnot
really.
It may
bebe
possible
of
Mixand
andmatch?
match?Well,
Well,
really.
It may
possibletotostructure
structure aa variety
variety of
transactions.
careful to
to structure
structure any
any liability
liability management
transactions. However,
However, an
an issuer
issuer should
should be
be careful
management
transactions
carefully. Open
in contemplation
transactions carefully.
Openmarket
marketrepurchases
repurchases in
contemplation of
of aa tender
tender may
may be
be
problematic.
problematic.

Benefits
Benefits of
of a
a debt
debt repurchase
repurchase
Repurchases
maybe
beconducted
conductedwith
withlittle
little advance
advance preparation,
preparation,they
they require
require limited
limited or
Repurchases may
or no
no documentation
documentation and
and
generally
be conducted
conducted for
for little
little cost
(outside of
of the
the purchase
purchaseprice).
price). Privately
generally can
can be
cost to
to the
the issuer
issuer (outside
Privately negotiated
negotiated and
and
open
market purchases
purchases usually
usually are
are most
most effective
effective ifif the
of
open market
the issuer
issuer is
is seeking
seeking only
only to
torepurchase
repurchase aa small
small percentage
percentage of
an
outstanding
series
of
debt
securities,
or
if
the
class
of
debt
securities
is
held
by
a
limited
number
of
holders.
an outstanding series of debt securities, or if the class of debt securities is held by a limited number of holders.
Repurchases
maybe
beconducted
conductedininaanumber
numberof
ofdifferent
different ways
ways –- the
price
Repurchases may
the issuer
issuer may
may negotiate
negotiate the
the purchase
purchase price
directly
with
securityholders;
the
issuer
may
purchase
the
debt
securities
on
the
secondary
market;
the
may
directly with securityholders; the issuer may purchase the debt securities on the secondary market; the issuer
issuer may
engage
financial intermediary
intermediary to
engage aafinancial
to identify
identifyholders,
holders,negotiate
negotiatewith
withholders
holdersand
andrepurchase
repurchase the
the debt
debt securities;
securities; or
or
the
issuer may
may agree
agreewith
withaafinancial
financial intermediary
intermediary to
to repurchase
repurchase debt
debtsecurities
securitiesthat
thatthe
thefinancial
financial intermediary
intermediary
the issuer
purchases
onaaprincipal
principal basis.
basis. If
discount, a
repurchase will
will be
purchases on
If the
the issuer’s
issuer’s debt
debt securities
securities are
are trading
trading at
at aa discount,
a repurchase
be
efficient.
An
issuer
that
repurchases
its
debt
securities
at
a
discount
and
cancels
the
debt
securities
will
to
efficient. An issuer that repurchases its debt securities at a discount and cancels the debt securities will be
be able
able to
improve
its
overall
capital
position.
For
a
financial
institution,
the
issuer
may
be
able
to
increase
its
Tier
1
capital
improve its overall capital position. For a financial institution, the issuer may be able to increase its Tier 1 capital
levels
levels by
by doing
doing so.
so.
An
often may
engageaafinancial
financial intermediary
intermediary to
to effect
effect open
open market
market repurchases.
repurchases.This
Thisentity
entityusually
usually will
will be
An issuer
issuer often
may engage
be
the
same entity
entity that
that acted
acted as
as an
anunderwriter
underwriter for
for the
the investment
investment
the same
the initial
initialissuance
issuance of
ofthe
thedebt
debt securities
securities because
because the
bank’s
force will
will have
bank’s sales
sales force
have better
better knowledge
knowledge regarding
regarding the
the secondary
secondary market
market for
for the
the issuer’s
issuer’s debt
debt securities,
securities,
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including
appropriate pricing.
pricing. The
including the
the most
most appropriate
The financial
financialintermediary
intermediarywill
willbe
beable
abletotocontact
contactholders
holders and
and easily
easily
negotiate
the
terms
of
the
transaction.
negotiate the terms of the transaction.

Regulation
FD
Regulation FD
In
to ensure
ensure that
that itit complies
complies
In connection
connection with
withaaprivately
privatelynegotiated
negotiatedororopen
openmarket
marketrepurchase,
repurchase,an
an issuer
issuer needs
needs to
with
the Securities
Securities Act
Act and
and the
theExchange
ExchangeAct.
Act. Among
Among other
with all
allapplicable
applicable laws,
laws, including
includingthose
those enacted
enacted under
under the
other
things,
rules and
andregulations
regulationsaffect
affect the
the information
information that
issuer must
must provide
provide to
to its
its securityholders
securityholders in
in
things, these
these rules
that an
an issuer
connection
with
debt
repurchases.
connection with debt repurchases.

Private
negotiations with
with creditors,
Private negotiations
creditors, including
includingdebtholders,
debtholders, can
can trigger
trigger disclosure
disclosure or
or other
other obligations
obligations under
under
Regulation
FD.
In
particular,
concerns
may
arise
when
an
issuer
conducts
discussions
with
Regulation FD. In particular, concerns may arise when an issuer conducts discussions with one
one or
or more
more
bondholder
to “test
“test the
waters” with
to a
particular repurchase
plan. Regulation
bondholder or
or lender
lender groups
groups to
the waters”
with respect
respect to
a particular
repurchase plan.
Regulation FD
FD
provides,
provides, subject
subject to
to certain
certain exceptions,
exceptions, that
that whenever
whenever an
an issuer,
issuer, or
or any
any person
person acting
acting on
on its
its behalf,
behalf,such
such as
as aa
financial
anymaterial
material nonpublic
nonpublic information
information regarding
financial adviser,
adviser, discloses
discloses any
regarding that
that issuer
issuer or
or its
its securities
securities to
to market
market
professionals
or
holders
of
the
issuer’s
securities
who
may
trade
on
the
basis
of
such
information,
the
shall
professionals or holders of the issuer’s securities who may trade on the basis of such information, the issuer
issuer shall
make
public
disclosure
of
that
information
either
simultaneously,
in
the
case
of
an
intentional
disclosure,
or
make public disclosure of that information either simultaneously, in the case of an intentional disclosure, or
“promptly,”
“promptly,”ininthe
thecase
case of
of aa non-intentional
non-intentional disclosure.
disclosure. InInthe
thecontext
contextof
ofprivately
privatelynegotiated
negotiatedrepurchases,
repurchases, the
the fact
fact
that
an
issuer
is
conducting
these
repurchases
may
be
considered
material
nonpublic
information
in
and
of
itself.
that an issuer is conducting these repurchases may be considered material nonpublic information in and of itself.
A
repurchase that
that is
is part
part of
of aa restructuring,
restructuring, because
becauseof
of its
its broader
broader impact
impact on
on an
an issuer’s
issuer’s financial
financial condition
condition and
in
A repurchase
and in
many
its ability
many circumstances,
circumstances, its
abilityto
tooperate,
operate,may
may be
be viewed
viewed as
as material.
material. Disclosure
Disclosureof
ofthe
therepurchases
repurchases to
to aa
debtholder
may trigger
trigger a
disclosure obligation
obligation on
issuer’s part.
part. However,
may avoid
avoid the
the obligation
obligation
debtholder may
a disclosure
on the
the issuer’s
However, the
the issuer
issuer may
to
disclose
such
information
if
the
person
that
receives
the
information
is
either
under
a
duty
of
trust
or
to disclose such information if the person that receives the information is either under a duty of trust or
confidentiality
tokeep
keepthe
theinformation
information confidential.
confidential. An
confidentialityor
orsuch
suchperson
person expressly
expressly agrees
agrees to
Anissuer
issuer should
should consider
consider
whether
to
use
a
confidentiality
agreement.
whether to use a confidentiality agreement.
An
also should
should consider
considerwhen
whenitit will
will disclose
information regarding
repurchaseto
tothe
thepublic.
public. If
An issuer
issuer also
disclose information
regarding aa repurchase
If the
the issuer
issuer
engages
in private
private repurchases
repurchasesover
over time,
time, it
it may
until the
engages in
may not
not be
be appropriate
appropriate to
to disclose
disclose each
each repurchase
repurchase until
the process
process
ends.
offer) may
ends. Similarly,
Similarly,negotiations
negotiationsover
overthe
the terms
terms of
of aa restructuring
restructuring (including
(includingaatender
tender or
or exchange
exchange offer)
may take
take
time
or
may
ultimately
be
fruitless.
In
those
cases,
debtholders
may
object
to
being
kept
out
of
the
market
time or may ultimately be fruitless. In those cases, debtholders may object to being kept out of the market for
for such
such
an
extended
time,
and
may
negotiate
a
specific
time
or
event
by
which
disclosure
must
be
made
public
by
the
an extended time, and may negotiate a specific time or event by which disclosure must be made public by the
issuer
or aa determination
determination made
made that
that the
theinformation
information is
is no
longer material
including
issuer or
no longer
material or
or current
current for
for any
any reason,
reason, including
because
of the
the occurrence
occurrence of
of superseding
superseding events.
because of
events.
An
should consider
consider the
the benefits
benefits of
of disclosing
disclosing either
either in
in general
terms or
or specific
specific terms
terms its
its restructuring
restructuring
An issuer
issuer should
general terms
goals,
and giving
giving up
up some
somenegotiating
negotiatingflexibility
flexibility for
for disclosure
protection. The
goals, and
disclosure protection.
Theissuer
issuer may
may consider
consider announcing
announcing
the
debt restructuring
restructuring program
the debt
program(if
(ifthere
thereisisaaprogram,
program,as
asopposed
opposed to
to opportunistic
opportunisticrepurchases)
repurchases) with
withaa press
press
release
andfile
file the
the release
releaseas
asan
anexhibit
exhibitto
toaaCurrent
CurrentReport
Reporton
onForm
Form 8-K.
8-K. The
issuer may
may disclose
disclose its
its intentions
intentions
release and
The issuer
in
periodic report,
as in
in its
its Annual
Annual Report
on Form
Form 10-K
10-K or
Quarterly Report
on Form
Form 10-Q.
10-Q. However,
in aa periodic
report, such
such as
Report on
or aa Quarterly
Report on
However,
this
concerns about
about aa“tender,”
“tender,” which
which we
below. The
this may
may raise
raise concerns
we discuss
discuss below.
Thedisclosure
disclosure need
need not
not be
be very
very detailed
detailed and
and
may
simply state
that the
the issuer
issuer will
will repurchase
its debt
debt securities
securities in
in the
the open
open market
market or
or in
in privately
privately negotiated
may simply
state that
repurchase its
negotiated
transactions
market conditions
conditions warrant.
warrant. More
transactions ifif market
More specific
specificdisclosure
disclosure may
may be
be problematic.
problematic.
An
should take
take care
care to
to avoid
avoid entering
entering into
into discussions
discussions with
with debtholders
An issuer
issuer also
also should
debtholders that
that may
may rise
rise to
to the
the level
level of
of an
an
“offer”
under
the
securities
laws.
If
this
occurs,
the
“offer”
must:
qualify
as
a
bona
fide
private
offer;
be
registered
“offer” under the securities laws. If this occurs, the “offer” must: qualify as a bona fide private offer; be registered
with
or be
be exempt
exempt from
from the
the registration
registration requirements
of the
Act by
with the
the SEC,
SEC, or
requirements of
the Securities
Securities Act
by virtue
virtue of
of Section
Section 3(a)(9).
3(a)(9).

Prior
Prior public
public disclosure
disclosure
To
avoid violating
violating the
laws, particularly
particularly Rule
To avoid
the antifraud
antifraud provisions
provisions of
ofthe
the federal
federal securities
securities laws,
Rule 10b-5
10b-5 under
under the
the
Exchange
Act, by
by purchasing
purchasing a
security and/or
Exchange Act,
a security
and/or issuing
issuing aa security
security at
at aa time
time when
whenthe
the issuer
issuer has
has not
not disclosed
disclosed
material
all
material nonpublic
nonpublic information,
information,whether
whetherorornot
notrelated
relatedtotothe
therepurchase,
repurchase,the
theissuer
issuer should
should plan
plan to
to disclose
disclose all
material
nonpublic
information
in
advance.
Examples
of
material
information
include
unreleased
earnings
or
material nonpublic information in advance. Examples of material information include unreleased earnings or an
an
6
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unannounced
merger, both
bothof
of which
which may
may need
needtotobe
bedisclosed
disclosedbefore
beforepurchasing
purchasing
securities
from
a
unannounced merger,
securities
from
a debtholder.
debtholder.
This
can
usually
be
done
in
an
Annual
Report
on
Form
10-K
or
a
Quarterly
Report
on
Form
10-Q
but
This can usually be done in an Annual Report on Form 10-K or a Quarterly Report on Form 10-Q but may
may also
also be
be
accomplished
by
filing
a
Current
Report
on
Form
8-K.
In
addition,
if
an
issuer
engages
in
privately
negotiated
accomplished by filing a Current Report on Form 8-K. In addition, if an issuer engages in privately negotiated or
or
open
market repurchases
repurchasesin
inadvance
advanceofofconducting
conductingaatender
tenderoffer,
offer,itit may
may be
be considered
consideredmanipulative
manipulative –- the
open market
the issuer
issuer
will
it did
to holders
holders from
from whom
whom it
it is
willhave
have prior
priorknowledge
knowledgeof
ofits
itsintention
intentiontotocommence
commence aa tender
tender that
that it
did not
not disclose
disclose to
is
purchasing.
purchasing.

Regulation
Regulation M
M and
and other
other considerations
considerations
Although
it does
apply to
to equity
equity
Although Regulation
Regulation M
Mdoes
does not
not apply
apply to
to investment
investment grade
grade non-convertible
non-convertible debt
debt securities,
securities, it
does apply
securities,
non-investment
grade
and
convertible
debt
securities.
An
issuer
that
is
engaged
in
a
distribution
while
securities, non-investment grade and convertible debt securities. An issuer that is engaged in a distribution while
effecting
programmust
mustensure
ensurethat
thatititcomplies
complieswith
withRegulation
RegulationM.
M. Rule
under Regulation
Regulation M
M
effecting aa repurchase
repurchase program
Rule 102
102 under
makes
unlawful for
or its
its affiliates
affiliates “to
“to bid
to bid
bid for
for or
makes itit unlawful
for an
an issuer
issuer or
bid for,
for,purchase,
purchase, or
or attempt
attempt to
to induce
induce any
any person
person to
or
purchase,
coveredsecurity
securityduring
duringthe
theapplicable
applicablerestricted
restrictedperiod.”
period.” This
purchase, aacovered
This prohibition
prohibitionisisintended
intended to
to prevent
prevent an
an
issuer
from manipulating
issuer from
manipulatingthe
theprice
priceofofits
itssecurities
securitieswhen
whenthe
theissuer
issuerisisabout
abouttotocommence
commenceor
orisisengaged
engaged in
in aa
distribution.
A
distribution
may
be
deemed
to
take
place
in
connection
with
a
proxy
mailing.
In
addition,
distribution. A distribution may be deemed to take place in connection with a proxy mailing. In addition,issues
issues
under
Regulation M
the proceeds
proceeds from
from aa new
new offering
offering to
under Regulation
Marise
arise when
when an
an issuer
issuer uses
uses the
to repurchase
repurchase outstanding
outstanding debt
debt
securities.
offering may
securities. The
The new
new offering
may be
be aa distribution
distributionunder
underRegulation
RegulationM
Mand
andany
anypurchases
purchases under
under the
the buyback
buyback may
may
be
prohibited. An
are for
for debt
securities that
that are
are convertible
convertible into
into the
be prohibited.
Anissue
issuealso
alsoarises
arises ififthe
thedebt
debtrepurchases
repurchases are
debt securities
the
issuer’s
equity securities.
securities. Under
of convertible
issuer’s equity
Under certain
certaincircumstances,
circumstances, repurchases
repurchases of
convertible debt
debt securities
securities could
could be
be
deemed
a
forced
conversion
and,
therefore,
a
"distribution"
of
the
underlying
equity
security
for
purposes
of
deemed a forced conversion and, therefore, a "distribution" of the underlying equity security for purposes of
Regulation
M.
Regulation M.

Avoiding
offer rules
Avoiding the
the tender
tender offer
rules
An
its debt
debt securities,
securities, either
either in
in privately
An issuer
issuer repurchasing
repurchasing its
privately negotiated
negotiated transactions
transactions or
or in
in open
open market
market purchases
purchases
runs
the risk
risk that
that it
it may
runs the
may inadvertently
inadvertently trigger
trigger the
the tender
tender offer
offer rules.
rules. The
Thetender
tenderoffer
offerrules
ruleswere
wereadopted
adopted to
to ensure
ensure
that
issuers, and
andothers,
others,tendering
tenderingfor
forequity
equity securities
securitieswould
would be
be prohibited
prohibited from
from engaging
engaging in
in manipulative
manipulative
that issuers,
practices
in respect
respect of
of those
thosetenders.
tenders. With
With equity
equity securities,
in particular,
practices in
securities, in
particular, the
the market
market price
price is
is subject
subject to
to
manipulation
as
it
fluctuates
based
on
market
pressures.
However,
debt
securities
are
not
subject
manipulation as it fluctuates based on market pressures. However, debt securities are not subject to
to the
the same
same
considerations
as equity
equity securities
securities and
and therefore,
therefore, aa debt
debt tender
tender poses
posesless
lessrisk
riskthan
thanone
onefor
forequity.
equity. For
considerations as
For aa debt
debt
tender,
it is
tender, it
is possible
possible to
to structure
structure the
the purchases
purchases to
to avoid
avoid the
the application
application of
of these
these rules.
rules.

Section
14(e)of
of the
theExchange
ExchangeAct
Actdoes
doesnot
notdefine
define“tender
“tenderoffer.”
offer.” Without
Without a
clear definition
definition from
Section 14(e)
a clear
from the
the SEC,
SEC, courts
courts
have
provided aa set
setof
ofeight
eightfactors
factorsto
tohelp
helpdifferentiate
differentiate between
betweenaatender
tenderoffer
offerand
andother
otherpublic
publicsolicitations.
solicitations. The
have provided
The
eight-part
(and the
the case
caseimplementing
implementingthat
thattest)
test)involved
involved equity
equity securities.
securities. It
It is
eight-part test
test (and
is likely,
likely, though,
though, that
that any
any
discussion
on debt
debt securities
securities and
andtender
tenderoffers
offerswould
would begin
begin with
with the
the eight
eight characteristics
characteristics listed
listed below.
below. An
discussion on
An issuer
issuer
considering
an
open
market
or
privately
negotiated
repurchase
of
its
debt
securities
should
review
carefully
considering an open market or privately negotiated repurchase of its debt securities should review carefully the
the
impact
offer rules.
impact of
of the
the eight
eight factors
factors and
and structure
structure the
the transaction
transaction to
to avoid
avoid the
the tender
tender offer
rules. Courts
Courts have
have found
found the
the
following
offer:
followingeight
eightcharacteristics
characteristics typical
typical of
of aa tender
tender offer:

7
7

(1)
(1)

active
widespread solicitation
solicitation of
active and
and widespread
of public
publicshareholders
shareholders for
forthe
the shares
shares of
of an
an issuer;
issuer;

(2)

solicitation
stock;
solicitationisismade
made for
foraa substantial
substantial percentage
percentage of
of the
the issuer's
issuer's stock;

(3)

offer
is made
made at
ataapremium
premium over
over the
the prevailing
prevailing market
market price;
price;
offer to
to purchase
purchase is

(4)

terms
of the
offer are
firm rather
terms of
the offer
are firm
rather than
than negotiable;
negotiable;

(5)

offer
of aa fixed
fixed number
often subject
subject to
to aa fixed
fixed maximum
maximum
offer is
is contingent
contingent on
on the
the tender
tender of
number of
of shares,
shares, often
number
to
be
purchased;
number to be purchased;

(6)

offer
open only
only for
for aa limited
limited period
period of
of time;
time;
offer is
is open
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(7)
(7)

offeree
is subjected
subjected to
to pressure
pressure to
to sell
sell his
his stock;
stock; and
offeree is
and

(8
(8))

public
public announcements
announcements of
of aa purchasing
purchasing program
program concerning
concerningthe
thetarget
targetissuer
issuerprecede
precede or
or accompany
accompany aa
rapid
accumulation
of
large
amounts
of
the
target
issuer's
securities.2
2
rapid accumulation of large amounts of the target issuer's securities.

These
elements need
neednot
notall
all be
be present
presentfor
for aa transaction
transaction to
to constitute
constitute aa tender
tender offer,
offer, and
and the
the weight
weight given
These elements
given to
to each
each
element
varies with
with the
does not
not trigger
trigger
element varies
the individual
individualfacts
factsand
andcircumstances.3
circumstances.3 To
Toensure
ensure that
that aa debt
debt repurchase
repurchase does
application
rules, it
it should
made for
for aa limited
limited amount
of securities
and to
to aa limited
limited number
application of
of these
these rules,
should be
be made
amount of
securities and
number of
of holders,
holders,
preferably
sophisticated
investors,
should
be
made
over
an
extended
period
of
time
(with
no
pressure
for
preferably sophisticated investors, should be made over an extended period of time (with no pressure for holders
holders
to
prices should
should be
beprivately,
privately, and
and individually,
individually, negotiated
holder, with
with offers
to sell),
sell), and
and prices
negotiated with
with each
each holder,
offers that
that are
are
independent
of
one
another.
independent of one another.

How
issuer
benefit
fromfrom
a repurchase
or exchange
Howcan
cananan
issuer
benefit
a repurchase
or exchange
of
debt
securities?
of debt securities?
Perception.
positive outlook.
outlook.
Perception. AAbuy
buyback
backmay
maysignal
signal that
that an
an issuer
issuer has
has aa positive
Deleveraging.
Deleveraging.

Recording
at aadiscount
discount to
to par.
par. The
Recording of
of accounting
accounting gains
gains ifif securities
securities are
are repurchased
repurchased at
The
issuer
will have
issuer will
have to
to consider
consider the
the structure
structure of
of its
its buyback,
buyback,exchange
exchange or
or tender.
tender.
Reducing
Reducing interest
interest expense.
expense.

Potential
improvement.
Potential EPS
EPS improvement.

Potential
Potential regulatory
regulatory and
and ratings
ratings benefits.
benefits.

Alternative
Alternative to
to more
more fundamental
fundamental restructuring
restructuring or
or potential
potential bankruptcy.
bankruptcy.

Debt
Debt tenders
tenders
In
cases,privately
privately negotiated
negotiated or
or open
open market
market repurchases
repurchasesof
of debt
debt securities
securities may
may not
not provide
provide an
an issuer
issuer with
with
In some
some cases,
the
desired
results,
particularly
if
the
issuer
wishes
to
retire
all
or
a
significant
portion
of
a
series
or
class
of
the desired results, particularly if the issuer wishes to retire all or a significant portion of a series or class of
outstanding
may not
not be
be efficient
efficient for
if
outstanding debt
debt securities.
securities. Privately
Privatelynegotiated
negotiated or
or open
open market
market purchases
purchases may
for an
an issuer
issuer if
the
debt securities
securities are
arewidely
widely held
held or
or the
the issuer
issuer plans
plans aasimultaneous
simultaneousconsent
consentsolicitation.
solicitation. In
the debt
In those
those situations,
situations, aa
tender
offer may
tender offer
may be
be the
the most
most appropriate
appropriate way
way to
to restructure
restructure the
the indebtedness.
indebtedness. A
Atender
tender offer
offer allows
allowsan
an issuer
issuer to
to
approach
or make
make an
an offer
offer to
to all
all of
of its
offers do
approach or
of the
the holders
holders of
of aa series
series of
its debt
debt securities.
securities. Because
Because tender
tender offers
do not
not have
have
to
until specified
conditions are
satisfied (including
(including receipt
from the
to close
close until
specified (and
(and disclosed)
disclosed) conditions
are satisfied
receipt of
of consents
consents from
the debtholders
debtholders
to
modify
the
terms
of
the
debt
securities
that
remain
outstanding,
completion
of
any
necessary
financing
for the
to modify the terms of the debt securities that remain outstanding, completion of any necessary financing for
the
tender
offer
and
receipt
of
other
necessary
consents
from
third
parties),
it
may
be
possible
to
conduct
a
tender
tender offer and receipt of other necessary consents from third parties), it may be possible to conduct a tender
offer
issuer’s objectives.
objectives.
offer and
and achieve
achieve the
the issuer’s

2
Wellman v.
v. Dickinson,
Dickinson, 475
2 Wellman
475 F.
F. Supp.
Supp. 783,
783, 823823– 24
24 (S.D.N.Y.
(S.D.N.Y. 1979).
1979).
3
For example,
example, an
an open-market
open-market purchase
purchase of
of 25%
3 For
25% of
of an
an issuer’s
issuer’s stock
stock was
was held
held not
not to
to constitute
constitute aa tender
tender offer
offerbecause:
because: (1)
(1) the
the purchaser
purchaser
contacted
only six
six of
did not
contacted only
of the
the 22,800
22,800 securityholders;
securityholders; (2)
(2) all
all six
six of
ofthose
those securityholders
securityholders were
were highly
highlysophisticated;
sophisticated; (3)
(3)the
the purchasers
purchasers did
not
pressure
the
securityholders
in
any
way
that
the
tender
offer
rules
were
designed
to
prevent;
(4)
the
purchasers
did
not
publicize
the offer;
offer; (5)
pressure the securityholders in any way that the tender offer rules were designed to prevent; (4) the purchasers did not publicize the
(5)
the
purchasers did
did not
not pay
pay aa significant
significant premium;
the purchasers
premium;(6)
(6)the
thepurchasers
purchasers did
did not
not require
requireaa minimum
minimumnumber
numberofofshares
sharesor
orpercentage
percentage of
of stock;
stock; and
and
(7)
did not
not set
setaatime
timelimit
limit for
(7) the
the purchasers
purchasers did
for the
the offer.
offer. Hanson
HansonTrust
TrustPLC
PLCv.v.SMC
SMCCorp.,
Corp.,774
774F.
F.2d
2d47,
47, 5757–59
59 (2d.
(2d. Cir.
Cir. 1985).
1985).
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Cash
tenders for
for straight
straight debt
Cash tenders
debt securities
securities
Cash
tender offers
offers for
for straight
completed more
more quickly
quickly and
lower cost
cost than
than other
other
Cash tender
straight debt
debt securities
securities may
may be
be completed
and at
at aa lower
tenders
because
of
the
absence
of
specific
disclosure
or
structuring
requirements.
In
a
cash
tender
for
straight
tenders because of the absence of specific disclosure or structuring requirements. In a cash tender for straight
debt
securities, an
anissuer
issuertypically
typically will
will mail
of the
debt securities,
mailtender
tender offer
offermaterials
materials to
to holders
holders describing
describing the
the terms
terms of
the offer
offer and
and
providing
offer in
in
providing them
them with
with material
material information.
information.An
Anissuer
issueroften
oftenwill
willannounce
announcethe
thecommencement
commencement of
of aa tender
tender offer
a
press release,
release,and
andmay
mayeven
evensupplement
supplementthat
thatannouncement
announcementby
bypublishing
publishingnotice
noticeof
of the
the tender
tender in
in aa nationally
nationally
a press
circulated
circulated newspaper.
newspaper.
Certain
referred to
to collectively
Certain rules
rules apply
apply to
to tender
tender offers.
offers. These
These rules
rules were
were adopted
adopted in
in 1968
1968 and
and are
are referred
collectivelyas
as the
the
Williams
Act.
Regulation
14E
and
Rules
14e-1,
14e-2
and
14e-3
under
the
Exchange
Act
apply
to
all
tender
offers –Williams Act. Regulation 14E and Rules 14e-1, 14e-2 and 14e-3 under the Exchange Act apply to all tender offers
both
both equity
equity and
and debt.
debt. These
These rules
rules do
do not
notapply
applytototenders
tenders or
orexchanges
exchanges of
of securities
securities that
that are
are exempt
exempt securities
securities
under
Section 3(a)
3(a) of
of the
the Securities
SecuritiesAct.
Act. In
provided no-action
no-action guidance
guidance that
that limits
limits the
under Section
In addition,
addition, the
the SEC
SEC has
has provided
the
applicability
rules to
to tenders
tendersof
of investment
investment grade
grade debt
debtsecurities.
securities. If
If the
involves equity
equity
applicability of
ofsome
some of
of these
these rules
the tender
tender involves
securities
(which for
securities (which
for purposes
purposes of
of the
the tender
tender offer
offer rules
rules includes
includes debt
debt securities
securities with
withequity
equitycomponents,
components,such
such as
as
convertible
or
exchangeable
notes)
additional
rules
apply.
We
discuss
these
rules
below
under
“Cash
tenders
for
convertible or exchangeable notes) additional rules apply. We discuss these rules below under “Cash tenders for
convertible
debt
securities.”
convertible debt securities.”

Rule
14e-1 sets
setsforth
forth certain
certain requirements
requirements for
for tender
tender offers
offers generally.
generally.
Rule 14e-1

Offer
- Rule
14e-1
provides
for at
least 20
OfferPeriod
Period
– Rule
14e-1
providesthat
thata atender
tenderoffer
offermust
mustgenerally
generallybe
be held
held open
open for
at least
business
daysfrom
from the
thedate
datethe
thetender
tenderoffer
offercommences.
commences.4
Theoffer
offermust
mustalso
alsostay
stay
open
least
20
4 The
business days
open
forfor
at at
least
ten
business
days from
from the
notice of
in: (1)
of securities
ten
business days
the date
date of
of aa notice
of an
an increase
increase or
or decrease
decrease in:
(1) the
the percentage
percentage of
securities to
to be
be
acquired
pursuant
to
the
tender
(if
the
change
exceeds
two
percent
of
the
original
amount);
(2)
the
acquired pursuant to the tender (if the change exceeds two percent of the original amount); (2) the
consideration
offered, without
without any
consideration offered,
any de
de minimis
minimisexception;
exception; or
or(3)
(3)any
anydealer-manager’s
dealer-manager’s solicitation
solicitation fee,
fee, is
is
first
published
or
sent
to
the
holders
of
the
relevant
securities.
A
tender
offer
subject
only
to
Regulation
first published or sent to the holders of the relevant securities. A tender offer subject only to Regulation
14E
must remain
remain open
open for
for aa minimum
minimum of
for any
to the
the offer
offer or
or
14E must
of five
fivebusiness
business days
days for
any other
other material
material change
change to
waiver
waiver of
of aa material
material condition.5
condition.5
Extension
Period
- Rule
14e-1
alsoalso
provides
that
any
extension
ExtensionofofOffering
Offering
Period
– Rule
14e-1
provides
that
any
extensionofofthe
theoffer
offerperiod
periodmust
must be
be
made
by
a
press
release
or
other
public
announcement
by
9:00
a.m.
Eastern
time,
on
the
next
business
made by a press release or other public announcement by 9:00 a.m. Eastern time, on the next business
day
after the
scheduled expiration
expiration date
of the
offer, and
or other
other announcement
announcement must
must
day after
the scheduled
date of
the offer,
and the
the press
press release
release or
disclose
the
approximate
number
of
securities
tendered
to
date.6
6
disclose the approximate number of securities tendered to date.
Prompt
- The
offeror
must
either
pay
the
PromptPayment
Payment
– The
offeror
must
either
pay
theconsideration
considerationoffered
offeredororreturn
returnthe
the securities
securities
tendered
promptly
after
termination
or
withdrawal,
respectively,
of
the
offer.
tendered promptly after termination or withdrawal, respectively, of the offer.
Under
an issuer
issuer is
is not
not required
required to
to file
file tender
offer documents
rules do
do not
not
Under Regulation
Regulation 14E,
14E, an
tender offer
documents with
withthe
the SEC
SEC and
and the
the rules
prescribe
any form
form requirements.
prescribe any
requirements. Any
Anyoffer
offertotopurchase,
purchase, and
and other
other tender
tender offer
offer documentation,
documentation, is
is subject
subject to
to the
the
general
antifraud provisions
provisions of
Act, notably
may not
not
general antifraud
of the
the Exchange
Exchange Act,
notably Rule
Rule 10b-5
10b-5 and
and Section
Section 14(e),
14(e), and,
and, therefore,
therefore, may
contain
material misstatement
or omission.
omission.
contain any
any material
misstatement or
While
tender for
for straight
can be
be aarelatively
relatively straightforward
straightforward transaction,
While aa cash
cash tender
straight debt
debt securities
securities can
transaction, ififaa cash
cash tender
tender is
is
combined
more complicated.
complicated. Further,
combined with
with aa consent
consent solicitation,
solicitation,the
theprocess
process may
may become
become more
Further,because
because cash
cash tender
tender
offers
not subject
subject to
to the
the “best
“best price”
price” rules
offers
offers for
for straight
straight debt
debt securities
securities are
are not
rules applicable
applicable to
to equity
equity tender
tender offers
(discussed
below), itit is
is common
common practice
practice to
to encourage
encourageparticipation
participationin
in the
the tender
tenderby
byproviding
providing for
for an
“early tender
(discussed below),
an “early
tender
premium.”
premium.” Holders
Holdersthat
thattender
tender early
early in
inthe
the offering
offeringperiod,
period, typically
typicallywithin
withinthe
thefirst
firstten
tenbusiness
businessdays,
days, may
may
receive
the “total
“total consideration.”
consideration.” Holders
receive the
Holdersthat
thattender
tender after
afterthe
the early
earlytender
tender period
periodterminates
terminateswill
willreceive
receivelesser
lesser
consideration
for
their
securities.
The
early
tender
feature
benefits
the
issuer
because
it
may
have
greater
visibility
consideration for their securities. The early tender feature benefits the issuer because it may have greater visibility
regarding
the success
successofofthe
thetender
tenderoffer.
offer. An
An issuer
issuer needs
needstotobe
bemindful
mindfulthat
thatthe
thefalling
fallingaway
awayof
ofthe
the“premium”
“premium”
regarding the
4
The date
dateon
onwhich
which the
the tender
tenderoffer
offer is
is first
first published
4 The
published or
or sent
sent or
or given
given to
to the
the holders
holders of
of the
the relevant
relevant securities
securities is
is the
the first
firstbusiness
business day.
day.
5
See,SEC
SECRelease
Release
34-42055
(Oct.
1999),
available
at http://www.sec.gov/rules/final/33-7760.htm.
5 See,
No.No.
34-42055
(Oct.
22,22,
1999),
available
at http://www.sec.gov/rules/final/33-7760.htm.
6
If the
the securities
securities are
registered on
on one
one or
or more
more national
national securities
the announcement
announcement must
must be
be made
made by
by the
the first
first opening
opening of
6 If
are registered
securities exchange,
exchange, the
of any
any one
one
of
exchanges on
onthe
thebusiness
businessday
dayfollowing
following expiration.
expiration.
of such
such exchanges
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may,
in consideration
consideration that
may, under
under in
in certain
certain circumstances,
circumstances, constitute
constitute aa change
change in
that may
may require
require that
that the
the tender
tender stay
stay
open
for
an
additional
ten
days
as
discussed
above.
open for an additional ten days as discussed above.

Rule
14e-1 does
doesnot
notspecifically
specificallyrequire
requirewithdrawal
withdrawal rights.
rights. However,
practice to
to provide
provide holders
holders with
with
Rule 14e-1
However, itit is
is standard
standard practice
withdrawal
withdrawal rights
rights for
fortender
tender offers
offers for
forstraight
straight debt
debt securities.
securities. These
These withdrawal
withdrawal rights
rights typically
typicallyexpire
expire after
after an
an
initial
consider whether
whether it
it should
reinstate
initialperiod,
period,often
oftenafter
afterthe
thefirst
firstten
tenbusiness
business days.
days. An
Anissuer
issuer also
also should
should consider
should reinstate
limited
withdrawal
rights
following
the
occurrence
of
any
material
change
in
the
terms
of
the
tender
offer
limited withdrawal rights following the occurrence of any material change in the terms of the tender offer or
or the
the
waiver
of
a
material
condition.
waiver of a material condition.
Rule
14e-2 requires
requires that
that the
the issuer
issuersubject
subjectto
toaatender
tenderoffer
offerdisclose
discloseto
toits
its securityholders
securityholders its
its position
position with
with respect
Rule 14e-2
respect
to
the
bidder’s
tender
whether
it
recommends
it,
expresses
no
opinion
or
is
unable
to
take
a
position.
to the bidder’s tender – whether it recommends it, expresses no opinion or is unable to take a position.
Interestingly,
not contain
contain an
an explicit
explicit exemption
Interestingly, Rule
Rule 14e-2
14e-2 does
does not
exemptionfor
forissuer
issuertenders,
tenders, though
though the
the subject
subject issuer
issuer and
and
the
bidder would
would be
sameentity.
entity. ItIt isis common
the bidder
be the
the same
common for
foran
anissuer
issuer to
to include
include in
inits
itstender
tender offer
offermaterials
materialsaa statement
statement
that
makes no
no recommendation
recommendation as
to the
that the
the issuer
issuer makes
as to
the tender.
tender.

Rule
14e-3 contains
containsan
anantifraud
antifraudprohibition
prohibition on
on activities
activities of
conducting aa tender
tenderoffer.
offer. IfIfsuch
Rule 14e-3
of aa person
person conducting
such person
person is
is
in
possession
of
material
nonpublic
information
that
he
knows
or
has
reason
to
know
is
nonpublic
and
knows
or
in possession of material nonpublic information that he knows or has reason to know is nonpublic and knows or
has
reasonto
toknow
know was
was acquired
acquired from
from the
the offering
offering person,
the issuer
issuer or
or any
any of
of its
its directors,
directors, officers
officers or
has reason
person, the
or employees,
employees,
itit is
unlawful
for
that
person
to
purchase
or
sell
or
cause
to
be
purchased
or
sold
any
of
the
securities
is unlawful for that person to purchase or sell or cause to be purchased or sold any of the securities being
being
tendered
for. In
must be
be careful
careful not
not to
tender at
at aa time
time when
when it
it
tendered for.
Inthe
thecase
case of
ofan
an issuer
issuer tender,
tender, an
an issuer
issuer must
to conduct
conduct a
a tender
possesses
materialnonpublic
nonpublicinformation.
information. This
possesses material
This information
informationmay
mayinclude
includeunreleased
unreleasedearnings,
earnings, aa potential
potential change
change
in
this
in an
an issuer’s
issuer’s credit
credit ratings
ratings or
or an
an unannounced
unannounced merger.
merger. The
Theissuer
issuershould,
should,to
toavoid
avoidany
anyissues,
issues, disclose
disclose this
information
prior
to
commencing
a
tender
offer.
information prior to commencing a tender offer.

Pricing
Pricing considerations
considerations
Typically,
Typically,ininits
itstender
tenderoffer
offerdocuments,
documents,an
an issuer
issuer will
willspecify
specifythe
theamount
amountofofsecurities
securitiesititisisseeking
seekingtotopurchase,
purchase, as
as
well
price at
which itit will
we discuss
discuss below,
below, of
of calculating
calculating the
well as
as the
the price
at which
willpurchase
purchasethese
these securities
securities (or
(or the
the method,
method, as
as we
the
purchase
price). However,
may specify
specify the
but may
purchase price).
However,ininsome
somecases,
cases, an
an issuer
issuer may
the amount
amount of
of securities
securities to
to be
be tendered,
tendered, but
may
set
the price
price using
using aamodified
modified “Dutch
“Dutch auction”
set the
auction” pricing
pricingstructure.
structure.InInthis
thisstructure,
structure,the
theissuer
issuersets
setsaa cascading
cascading
range
of prices
prices at
at which
which aa holder
holder may
may tender
tender its
its securities.
securities. The
price will
will be
highest price
price at
at which
which
range of
The purchase
purchase price
be the
the highest
the
issuer
is
able
to
buy
all
of
the
securities
for
which
it
has
solicited
a
tender
(or
a
smaller
amount,
if
not
all
the issuer is able to buy all of the securities for which it has solicited a tender (or a smaller amount, if not all the
the
securities
are tendered).
tendered). This
This price
price is
is often
often referred
referred to
to the
the “clearing
“clearing price.”
price.” The
offers
securities are
TheSEC
SEChas
has permitted
permitted tender
tender offers
to
without the
to proceed
proceed without
the issuer
issuer disclosing
disclosing this
thisrange
range in
inthe
thetender
tender offer
offerdocuments,
documents,so
so long
longas
as the
the aggregate
aggregate amount
amount
of
is disclosed
disclosed (and
(and the
therange
rangeof
ofsecurities
securitiesto
tobe
bepurchased
purchasedififthe
theoffer
offer were
werefully
fully
of securities
securities to
to be
be purchased
purchased is
subscribed).7
Usually the
permitted price
price range
range is
is very
very narrow
narrow –- often
15% of
of the
the minimum
minimum price.
subscribed).7 Usually
the permitted
often no
no more
more than
than 15%
price.

7
See,SEC
SECNo-Action
No-ActionLetter,
Letter,Alliance
AllianceSemiconductor
SemiconductorCorporation
Corporation (Sep.
22, 2006).
2006).
7 See,
(Sep. 22,
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Challenges
consider
Challengestoto
consider
Holdouts
Holdouts
The
issuer and
and its
its advisers
advisers should
should consider
consider how
how to
potential holdouts—one
The issuer
to address
address potential
holdouts—one
approach
may be
be to
to include
include aa high
high minimum
minimum tender
approach may
tender or
or exchange
exchange condition
condition(such
(such as
as 90%
90%
or
or higher).
higher).

Timetable
Timetable
Starting
Starting out
out with
with aa timetable
timetable that
that complies
complies with
withboth
bothcontractual
contractualdeadlines
deadlines and
and tender
tender
offer
offer rules
rules is
is key
keyto
toaa successful
successful process.
process.

Bondholder
Bondholder committees
committees
A
helpful in
A bondholder
bondholder committee
committee may
may be
be helpful
in the
the context
context of
of aa broad
broad restructuring
restructuring or
or
recapitalization.
not be
be aligned.
aligned. For
recapitalization. However,
However,the
theinterests
interests of
of bondholders
bondholders may
may not
For example,
example,
the
interests of
of hedge
hedge fund
fund holders
holders of
of convertible
convertible debt
debt may
may not
not be
be compatible
compatible with
with the
the interests
the
interests
of institutional
institutional investors
or hybrid
interests of
investors that
that hold
hold straight
straight debt
debt or
hybrid securities.
securities.
Disagreements
among committee
committee members
delay or
or
Disagreements among
members can
can delay
or prevent
prevent aa successful
successful tender
tender or
exchange
offer.
exchange offer.

Cash
tenders for
for investment
investment grade
grade debt
securities
Cash tenders
debt securities
The
requirements of
of Regulation
Regulation 14E
14E may
maybe
belimiting
limiting for
for an
issuerconducting
conductingaatender
tenderoffer.
offer. Specifically,
Specifically, if
if an
The requirements
an issuer
an
issuer
must
keep
the
offer
open
for
20
business
days
or
extend
the
offer
period
if
there
are
any
changes
in
issuer must keep the offer open for 20 business days or extend the offer period if there are any changes in the
the
consideration
the issuer
issuer is
is subject
subject to
to market
market risk
risk
consideration or
or percentage
percentage sought,
sought, itit can
can adversely
adversely affect
affect the
the tender
tender because
because the
during
are low
low –- the
during this
this time.
time. Most
Mostdebt
debttender
tenderoffers
offersoccur
occur when
when interest
interest rates
rates are
the issuer
issuer is
is trying
trying to
to lower
lower its
its cost
cost
of
lower rate,
of funds
funds by
by retiring
retiringhigh
highinterest
interestrate
ratedebt
debt securities
securities with
withthe
theproceeds
proceeds from
fromnew
newsecurities
securities issued
issued at
at aa lower
rate,
or
a
lower-interest
rate
credit
facility.
If
interest
rates
decline
during
the
offer
period,
an
issuer
will
not
or a lower-interest rate credit facility. If interest rates decline during the offer period, an issuer will not retire
retire as
as
much
and if
if rates
increase,the
theretired
retireddebt
debtwill
will come
come at
at aahigher
higherprice.
price. Longer
Longer offer
into
much debt
debt and
rates increase,
offer periods
periods translate
translate into
increased
uncertainty.
increased uncertainty.
Because
theSEC
SECstaff
staff believes
believesthat
thatissuer
issuerdebt
debttender
tenderoffers
offersfor
forcash
cashfor
forany
anyand
andall
allnon-convertible,
non-convertible, investment
investment
Because the
grade
debt securities
securities may
may present
presentconsiderations
considerationsthat
thatdiffer
differ from
from any
or
grade debt
any and
and all
all or
or partial
partialissuer
issuer tenders
tenders for
for aa class
class or
series
of equity
equity securities
or non-investment
non-investment grade
debt, it
it consistently
granted relief
relief to
of investment
series of
securities or
grade debt,
consistently has
has granted
to issuers
issuers of
investment
grade
debt in
in the
the context
context of
of tenders
for their
their debt
for 20
grade debt
tenders for
debt securities.
securities. An
Anissuer
issuerneed
need not
not keep
keep the
the tender
tender open
open for
20
business
days,
provided
the
following
conditions
are
met:8
8
business days, provided the following conditions are met:

Offers
were made
madefor
for any
any and
andall
all of
of the
the investment
investment grade
grade debt,
debt, non-convertible
non-convertible debt
Offers to
to purchase
purchase were
debt of
of aa
particular
series
or
class;
particular series or class;
The
offer is
to all
all record
beneficial holders
The offer
is open
open to
record and
and beneficial
holders of
of that
that series
series or
or class;
class;
The
offer is
as to
to afford
afford all
all record
The offer
is conducted
conducted so
so as
record and
and beneficial
beneficial holders
holders of
ofthat
thatseries
series or
or class
class the
the reasonable
reasonable
opportunity
to
participate,
including
dissemination
of
the
offer
on
an
expedited
basis
in
situations
opportunity to participate, including dissemination of the offer on an expedited basis in situations where
where
the
tender offer
offer is
is open
open for
for a
period of
of less
than ten
ten calendar
calendardays;
days;and
the tender
a period
less than
and
The
tender offer
offer is
in anticipation
anticipation of
The tender
is not
not being
being made
made in
of or
or in
inresponse
response to
to other
other tender
tender offers
offers for
for the
the issuer’s
issuer’s
securities.
securities.
Following
were no
no longer
longer subject
to the
20Following these
these no-action
no-action letters,
letters, investment
investment grade
grade debt
debt issuers
issuers were
subject to
the tenten- and
and 20business
day requirements.
requirements. In
In 1990,
SEC staff
staff expanded
this no-action
no-action relief
relief for
business day
1990, the
the SEC
expanded this
for investment
investment grade
grade debt.
debt.
8
See,SEC
SECNo-Action
No-ActionLetter,
Letter,Salomon
SalomonBrothers
Brothers Inc.
Inc. (Mar.
(Mar. 12,
1986); SEC
SEC No-Action
No-Action Letter,
& Co.
No8 See,
12, 1986);
Letter, Goldman
Goldman Sachs
Sachs &
Co. (Mar.
(Mar. 26,
26, 1986);
1986); SEC
SEC NoAction
Action Letter,
Letter, Merrill
MerrillLynch,
Lynch,Pierce,
Pierce, Fenner
Fenner &
&Smith
Smith Inc.
Inc. (July
(July 2,
2, 1986).
1986).
11
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Salomon
Brothers Inc.
to conduct
conduct an
an offer
offer wherein
would offer
Salomon Brothers
Inc. proposed
proposed to
wherein the
the issuer
issuer would
offerto
topurchase
purchase its
its debt
debt securities
securities
from
tendering
holders
at
a
price
determined
on
each
day
during
the
offer
period
by
reference
to
a
fixed
from tendering holders at a price determined on each day during the offer period by reference to a fixed spread
spread
over
over the
the then
then -- current
current yield
yield on
on aa specified
specified benchmark
benchmark U.S.
U.S. Treasury
Treasury security
security determined
determined as
as of
of the
the date,
date, or
or aa date
date
preceding
the date,
date,of
oftender.
tender. This
This is
is referred
referredto
toas
asaa“fixed-spread”
“fixed-spread”tender
tenderoffer.
offer. In
In connection
connection with
with a
fixed
preceding the
a fixed
spread
tender, the
the SEC
SECstaff
staffrequired
requiredthat
thatthe
theoffer
offerprovide
provide that
that information
information regarding
spread tender,
regarding the
the benchmark
benchmark Treasury
Treasury
security
day in
in a
daily newspaper
of national
national circulation
circulation and
that all
all tendering
of
security will
willbe
be reported
reported each
each day
a daily
newspaper of
and that
tendering holders
holders of
that
class
will
be
paid
promptly
for
their
tendered
securities
after
the
securities
are
accepted,
within
the
standard
that class will be paid promptly for their tendered securities after the securities are accepted, within the standard
settlement
settlement period
period (now,
(now,three
threedays).9
days).9
The
SEC followed
followed by
the breadth
breadth of
of the
the no-action
no-action relief
relief for
The SEC
by expanding
expanding again
again the
for tenders
tenders of
of investment
investment grade
grade debt
debt
securities.
for which
securities. This
This relief
reliefapplies
appliesto
totenders
tenders for
forinvestment
investment grade
grade debt
debt securities
securities for
which the
the nominal
nominal purchase
purchase price
price
would
to a
stated fixed
fixed spread
over the
the most
most current
current yield
yield on
would be
be calculated
calculated by
by reference
reference to
a stated
spread over
on aa benchmark
benchmark U.S.
U.S.
Treasury
Treasury security
security determined
determined at
at the
the time
time the
the holder
holdertenders,
tenders, rather
rather than
than by
by reference
reference to
to aa benchmark
benchmark security
security as
as
of
the
date,
or
date
preceding
the
date,
of
tender.
This
is
referred
to
as
a
“real-time
fixed-spread”
tender
offer.
of the date, or date preceding the date, of tender. This is referred to as a “real-time fixed-spread” tender offer.
The
SEC imposed
imposed the
thefollowing
following additional
for aa real-time
real-time fixed
The SEC
additional requirements
requirements for
fixed spread
spread tender:
tender:
The
offer must
must clearly
clearly indicate
and must
must specify
specify the
the fixed
fixed spread
to
The offer
indicate the
the benchmark
benchmark interest
interest rate
rate to
to be
be used
used and
spread to
be
added
to
that
yield;
be added to that yield;
The
offer must
The offer
must state
state the
the nominal
nominal purchase
purchase price
price that
that would
wouldhave
havebeen
been payable
payable under
under the
the offer
offer based
based on
on
the
applicable reference
reference yield
yield immediately
immediately preceding
of the
the tender
tender offer;
offer;
the applicable
preceding commencement
commencement of

The
offer must
must indicate
to be
be used
used during
during the
the offer
offer to
The offer
indicate the
the reference
reference source
source to
to establish
establish the
the current
current
benchmark
yield;
benchmark yield;
The
offer must
methodology used
price; and
The offer
must describe
describe the
the methodology
used to
to calculate
calculate the
the purchase
purchase price;
and

The
offer must
The offer
must indicate
indicate that
that the
the current
current benchmark
benchmark yield
yield and
and the
the resulting
resulting nominal
nominalpurchase
purchase price
price of
of the
the
debt
securities will
will be
debt securities
be available
available by
by calling
calling aa toll-free
toll-freephone
phonenumber
numberestablished
establishedby
bythe
thedealer-manager.10
dealer-manager.10
With
of counsel,
counsel, an
an issuer
issuer should
should be
beable
ableto
tostructure
structure its
its tender
tender offer
offer for
for investment
With the
the assistance
assistance of
investment grade
grade debt
debt
securities
to
fit
within
existing
no-action
letter
guidance.
Structuring
within
the
guidance
will
relieve
of
securities to fit within existing no-action letter guidance. Structuring within the guidance will relievethe
the issuer
issuer of
the
burden
of
complying
with
the
ten
and
20-business
day
requirements.1
11
the burden of complying with the ten - and 20-business day requirements.
1
We
believe the
the staff’s
staff’s no-action
no-action guidance
guidance will
will have
as financial
financial
We believe
have particular
particular importance
importance over
overthe
the next
next several
several years
years as
institutions
by the
the Federal
Federal Deposit
Deposit Insurance
Insurance Corporation
Corporation (the
“FDIC”) address
institutionsthat
thathave
have issued
issued debt
debt guaranteed
guaranteed by
(the “FDIC”)
address
the
impending maturity
government guaranteed
guaranteeddebt
debtsecurities.
securities. Under
Under the
the terms
terms of
of the
the FDIC’s
FDIC’s
the impending
maturity dates
dates of
of those
those government
temporary
temporary liquidity
liquidityguarantee
guaranteeprogram,
program,the
theguarantee
guaranteemust
mustmature
matureno
nolater
laterthan
thanJune
June30,
30,2012.12
2012.12

9
SECNo-Action
No-Action Letter,
Letter, Salomon
Salomon Brothers,
Brothers, Inc.
9 SEC
Inc. (Oct.
(Oct. 1,
1, 1990).
1990).
10
SECNo-Action
No-ActionLetter,
Letter,Merrill
Merrill Lynch,
Lynch, Pierce,
Pierce, Fenner
& Smith
10 SEC
Fenner &
Smith Inc.
Inc. (July
(July 19,
19, 1993).
1993).

11 The SEC also has granted no-action relief in the context of preferred and hybrid securities that behave more like debt
11
The SEC also has granted no-action relief in the context of preferred and hybrid securities that behave more like debt securities than equity
securities
thanSEC
equity
securities.
SEC
No-ActionLetter,
Letter,BBVA
BBVAPrivanza
PrivanzaInternational
International Limited
Limited and
and Banco
Banco Bilbao
Bilbao Vizcaya
securities. See,
See,
No-Action
Vizcaya Argentaria,
Argentaria,S.A.,
S.A., (Dec.
(Dec. 23,
23, 2005).
2005).

12
However,the
theFDIC
FDICdoes
doesnot
notpermit
permitthe
theproceeds
proceedsofofFDIC-guaranteed
FDIC-guaranteeddebt
debtto
to repay
repay or
or redeem
redeem non-FDIC
non-FDIC guaranteed
12 However,
guaranteed debt.
debt.
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A
A Comparison:
Comparison:
Investment
Grade
v. Non-Investment
GradeGrade
Debt Debt
Investment
Grade
v. Non-Investment
Investment
Grade Debt:
Debt:
Investment Grade
Generally
Generally must
must remain
remain open
open for
for 7-10
7-10 calendar
calendar days;
days;

Offer
calendar days
daysfor
for certain
certain modifications
modifications to
Offer must
must be
be extended
extended 55 calendar
to terms;
terms;

Must be
to afford all
be conducted
conducted to
all holders
holders the
the reasonable
reasonable opportunity to participate,
participate,
including dissemination
(within two
dissem ination of the
the offer
offer material
m aterial on
on an
an expedited
expedited basis
basis (within
two days
days
after
after commencement);
commencement);

Able
fixed-price spread
or aa real-time
real-time fixed
Able to
to price
price using
using aa fixed-price
spread or
fixed price
price spread.
spread.

Non-Investment
Grade Debt:
Debt:
Non-Investment Grade
Must
Must remain
remain open
open for
for 20
20 business
business days;
days;
Offer
10 business
businessdays
daysfor
for certain
certain modifications
modifications to
Offer must
must be
be extended
extended 10
to terms;
terms;

Cash
tender offers
offers for
for convertible
Cash tender
convertible debt
debt securities
securities
As
above,certain
certainprovisions
provisions of
of the
the Williams
Williams Act,
Rule 13e-4,
13e-4, are
are applicable
applicable only
only to
of
As we
we discuss
discuss above,
Act, such
such as
as Rule
to tenders
tenders of
equity
equity securities,
securities, including
includingtenders
tenders of
of convertible
convertibleor
orexchangeable
exchangeable debt.
debt. IfIfan
anissuer
issuerhas
has aa class
class of
of equity
equity securities
securities
registered
under the
the Exchange
Exchange Act
Act or
or is
is otherwise
otherwise reporting
reporting under
Act, tenders
for aa debt
security
registered under
under the
the Exchange
Exchange Act,
tenders for
debt security
with
must comply
comply with
with the
provisions of
of Rule
Rule 13e-4.
13e-4. The
obligation to
with equity
equity features
features must
the provisions
The obligation
to comply
comply with
with these
these
provisions
tender offers
offers for
for convertible
securities more
more complicated
complicated and
timeprovisions makes
makes tender
convertible or
or exchangeable
exchangeable debt
debt securities
and timeconsuming,
and
subject
the
offer
to
SEC
review,
which
could
result
in
additional
time
delays.
consuming, and subject the offer to SEC review, which could result in additional time delays.

We
discussbelow
belowthe
theprincipal
principal additional
additional requirements
to
We discuss
requirements for
for aa tender
tender subject
subject to
Rule
Rule 13e-4.
13e-4.
Filing
the
SEC
- Rule
13e-4
requires
that
anan
issuer
for
Filingwith
with
the
SEC
– Rule
13e-4
requires
that
issuerfile
filea aSchedule
Schedule TO
TO for
foraa self
self tender
tender for
convertible
securities on
on the
the day
day that
that such
such tender
tender offer
offer commences.
commences. Schedule
TO
convertible or
or exchangeable
exchangeable debt
debt securities
Schedule TO
has
number of
of specific
specific disclosure
either in
in the
TO
has aa number
disclosure requirements;
requirements; disclosures
disclosures must
must be
be made
made either
the Schedule
Schedule TO
itself
itself or
orin
inthe
thedocumentation
documentationsent
senttotosecurityholders.
securityholders.Schedule
ScheduleTOs
TOsare
aresubject
subjecttotoreview
reviewbybythe
theSEC,13
SEC,13
and
material
changes
in
the
information
provided
in
the
Schedule
TO
must
be
included
in
an
amendment
and material changes in the information provided in the Schedule TO must be included in an amendment
filed
also requires
requires that
that all
all written
written communications
offer be
filed with
with the
the SEC.
SEC. Rule
Rule 13e-4
13e-4 also
communications regarding
regarding the
the tender
tender offer
be
filed
with
the
SEC.14
By
reason
of
the
Schedule
TO
filing
obligation,
the
tender
offer
then
becomes
14
filed with the SEC. By reason of the Schedule TO filing obligation, the tender offer then becomes subject
subject
to
requirements of
of Regulation
Regulation 14D,
14D, which
TO.
to the
the requirements
which governs
governs the
the form
form and
and content
content of
of the
the Schedule
Schedule TO.

Offers
- Under
Rule
tenderoffers
offersmust
must
made
to holders
all holders
Offers to
toall
allholders
h olders
– Under
Rule14e-4,
14e-4, generally,
generally, tender
bebe
made
to all
of the
relevant
securities.
of
the
relevant securities.
Best
tenderedininthe
thetender
tenderoffer
Best price
p rice- –The
Theconsideration
considerationpaid
paidto
toany
any securityholder
securityholder for
for securities
securities tendered
must
be the
the highest
highest consideration
consideration paid
paid to
to any
any other
other securityholder
securityholder for
for securities
in the
offer
must be
securities tendered
tendered in
the tender
tender
13
TheSEC,
SEC,aware
awareofofthe
thelength
length
the
offerperiod,
period,will
willtypically
typically provide
provide any
any comments
comments within
within the
13 The
ofofthe
offer
the first
first ten
ten days.
days.
14
Issuersshould
shouldbe
besensitive
sensitivetotowhether
whetherthere
thereare
arewritten
written communications,
communications, such
such as
as in
in aa press
pressrelease
releaseororaaForm
Form10-K,
10-K, Form
Form 10-Q
10-Q or
or Form
Form 8-K,
8-K,
14 Issuers
that
are often
often made
made in
in advance
advanceof
ofthe
the“commencement”
“commencement” of
of the
the tender
tender offer,
offer, and
and that
that must
must be
befiled
filed pursuant
pursuant to
to Rule
Rule 13e-4(c)
13e-4(c) –- for
that are
for example,
example, by
by
“checking
box” on
of Form
Form 8-K.
8-K.
“checking the
the box”
on the
the cover
cover of

13
13
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offer.
from offering
offer. Note
Notethat
thatthis
thisdoes
does not
not prevent
prevent an
an issuer
issuer from
offering holders
holders different
differenttypes
types of
of consideration
consideration as
as
long
as
the
holders
are
given
an
equal
right
to
elect
among
each
type
of
consideration,
and
the highest
highest
long as the holders are given an equal right to elect among each type of consideration, and the
consideration
of each
type paid
paid to
to any
any securityholder
securityholder is
is paid
paid to
to any
any other
other securityholder
securityholder receiving
consideration of
each type
receiving that
that
type
of consideration.
type of
consideration.

Dissemination
13e-4
methodsfor
fordisseminating
disseminatinginformation
informationregarding
regarding
Dissemination- Rule
– Rule
13e-4provides
provides alternative
alternative methods
an
issuer
tender
offer.
The
most
common
method
of
dissemination
is
to
publish
a
“tombstone”
an
issuer tender offer. The most common method of dissemination is to publish a “tombstone”
advertisement
in The
Wall Street
advertisement in
The Wall
Street Journal
Journal or
orother
other daily
dailynewspaper
newspaper with
withnational
nationalcirculation.15
circulation.15

Withdrawal
rights
- Rule
13e-4
requires
securitiestotobe
Withdrawal
rights
– Rule
13e-4
requiresthat
thatthe
thetender
tender offer
offerpermit
permit tendered
tendered securities
withdrawn
at
any
time
during
the
period
that
the
tender
offer
remains
open.
In
addition,
be
withdrawn at any time during the period that the tender offer remains open. In addition, Rule
Rule 13e-4
13e-4

specifically
of the
the tender
tender offer
offer if
if the
specifically permits
permits withdrawal
withdrawalafter
after40
40business
business days
days from
from the
the commencement
commencement of
the
securities
have
not
yet
been
accepted
for
payment.
securities have not yet been accepted for payment.

Purchases
offer
- Rule
13e-4(f)(6)
provides
of at
at least
Purchases outside
o utsidethe
thetender
tender
o ffer
– Rule
13e-4(f)(6)
providesthat
thatuntil
untilthe
the expiration
expiration of
ten
business
days
after
the
date
of
termination
of
the
issuer
tender
offer,
neither
the
issuer
nor
least
ten business days after the date of termination of the issuer tender offer, neither the issuer nor any

any
affiliate
to the
tender offer,
offer, of:
affiliateshall
shallmake
makeany
anypurchases,
purchases, otherwise
otherwise than
than pursuant
pursuant to
the tender
of: (1)
(1) any
any security
security that
that is
is
the
subject
of
the
issuer
tender
offer,
or
any
security
of
the
same
class
and
series,
or
any
right
to
purchase
the subject of the issuer tender offer, or any security of the same class and series, or any right to purchase
any
such securities;
securities; and
and (2)
(2) in
in the
of an
an issuer
issuer tender
tender offer
offer that
that is
is an
an exchange
exchange offer,
offer, any
any security
security
any such
the case
case of
being
offered
pursuant
to
such
exchange
offer,
or
any
security
of
the
same
class
and
series,
or
any right
right to
to
being offered pursuant to such exchange offer, or any security of the same class and series, or any
purchase
purchase any
any such
such security.16
security.16
The
requirements of
of Rule
Rule 13e-4
13e-4 result
result in
in less
lessflexibility
flexibility for
The requirements
for tenders
tenders for
for convertible
convertibleor
orexchangeable
exchangeable debt
debt securities
securities
compared
to
tenders
for
straight
debt
securities.
A
good
illustration
of
this
reduced
flexibility
is
that
compared to tenders for straight debt securities. A good illustration of this reduced flexibility is that itit is
is not
not
possible
for issuers
issuers to
to “sweeten”
“sweeten” the
the tender
tender offer
offer for
for convertible
debt securities
securities with
with an
an “early
“early
possible for
convertible or
or exchangeable
exchangeable debt
tender
premium” as
for straight
tender premium”
as is
is the
the case
case for
straight debt
debt securities.
securities.

Accounting
other considerations
Accounting and
and other
considerations
Convertible
debt securities
securities raise
special accounting
accounting issues
and issuers
issuers should
should carefully
carefully consider
Convertible or
or exchangeable
exchangeable debt
raise special
issues and
consider
the
accounting
aspects
of
repurchasing
their
convertible
debt
before
doing
so.
While
some
effects
the accounting aspects of repurchasing their convertible debt before doing so. While some effects(such
(such as
as the
the
elimination
of
the
retired
debt
from
the
issuer’s
balance
sheet)
may
be
more
intuitive,
others
may
not
be.
elimination of the retired debt from the issuer’s balance sheet) may be more intuitive, others may not be. Issuers
Issuers
may
accounting for
for convertible
convertible debt
may wish
wish to
to consult
consult their
theiraccountants
accountants early
early on,
on, even
even more
more so
so because
because accounting
debt securities
securities
has
changedrecently.
recently.17
Issuersthat
thatintend
intendtotorestructure
restructuretheir
theiroutstanding
outstanding convertible
convertible debt
17 Issuers
has changed
debt also
also should
should consider
consider
the
effects of
of such
tender on
on any
any of
of their
the effects
such tender
their “call
“callspread”
spread”transactions
transactionsor
orshare
share lending
lendingagreements.
agreements.

Special
rules for
for European
Special rules
European tenders
tenders
It
that the
theholders
holdersof
of an
anissuer’s
issuer’sdebt
debtsecurities
securitiesare
arelocated
locatedininforeign
foreignjurisdictions.
jurisdictions. For
It may
may be
be the
the case
case that
For instance,
instance,
ifif an
issuer
sold
its
securities
pursuant
to
Rule
144A
in
the
United
States
and
pursuant
to
Regulation
an issuer sold its securities pursuant to Rule 144A in the United States and pursuant to Regulation S
S outside
outside the
the
United
and sell
sell their
their debt
securities pursuant
pursuant to
to Euro
Euro medium-term
medium-term note
United States.
States. Many
Manyfrequent
frequentdebt
debtissuers
issuers issue
issue and
debt securities
note
programs
or market
market and
and sell
sell U.S.
U.S. registered
registeredsecurities
securitiesinto
intothe
theEuropean
EuropeanUnion
Union(“UE”)
(“UE”) or
or other
other foreign
foreign
programs or
jurisdictions.
jurisdictions.For
Forthese
thesetenders,
tenders,an
anissuer
issuermust
mustnot
notonly
onlyfocus
focuson
onthe
thevarious
variousconsiderations
considerations spelled
spelled out
out above,
above,
but
also
must
be
cautious
that
its
tender
does
not
violate
any
rules
in
the
home
country
of
its
securityholders.
but also must be cautious that its tender does not violate any rules in the home country of its securityholders.

In
two directives
directives about
which an
should be
be concerned.
concerned. First,
First, The
The Market
Market Abuse
Abuse Directive
Directive
In the
the EU,
EU, there
there are
are two
about which
an issuer
issuer should
(“MAD”).
As
its
name
suggests,
MAD
is
intended
to
prevent
abuses
relating
to
insider
trading.
Similar
to
(“MAD”). As its name suggests, MAD is intended to prevent abuses relating to insider trading. Similar to
15
Thetender
tenderoffer
offerrules
ruleshave
havenot
not been
beenrevised
revisedor
or amended
amendedto
totake
takeinto
into account
account greater
greater reliance
reliance on
on the
the Internet.
Internet.
15 The
16
Thisrequirement
requirementisisininaddition
additiontotothe
theprohibition
prohibition in
in Rule
Rule 14e-5
14e-5 that,
that, with
with certain
certain exceptions,
exceptions, prohibits
prohibits “covered
“covered persons”
persons” from,
from, directly
directly or
16 This
or
indirectly,
or any
related securities
securities (that
(that is,
is, securities
securities immediately
immediately convertible
convertible or
indirectly,purchasing
purchasing or
orarranging
arrangingto
topurchase
purchase any
any subject
subject securities
securities or
any related
or
exchangeable
for the
the subject
subject securities)
securities)except
exceptas
aspart
partofofthe
thetender
tenderoffer.
offer. “Covered
“Covered persons”
persons” include
include the
the offeror,
offeror, its
exchangeable for
its affiliates
affiliatesand
and the
the dealerdealermanager
and its
its affiliates.
affiliates.
manager and
17
Please
see
Client
Alert, “New
, “NewFASB
FASBAccounting
AccountingRules
Ruleson
onConvertible
ConvertibleDebt”
Debt”for
for aa discussion
discussion of
of accounting
accounting changes
changes related
related to
to convertible
convertible
17 Please
see
ourour
Client
Alert
debt
at http://www.mofo.com/news/updates/files/Client_Alert_FASB_Accounting.pdf
http://www.mofo.com/news/updates/files/Client_Alert_FASB_Accounting.pdf
debt at
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Regulation
FD, MAD
MAD requires
an issuer
issuerannounce
announcewithout
withoutdelay
delayinformation
informationdirectly
directlyconcerning
concerningit.it.MAD
MAD
Regulation FD,
requires that
that an
applies
to
financial
instruments
admitted
to
trading
on
a
regulated
market
or
for
which
a
request
for
admission
applies to financial instruments admitted to trading on a regulated market or for which a request for admission to
to
trading
been made.
made. The
is intended
intended to
to address
addressinsider
insider dealing,
dealing, market
market manipulation
manipulation and
trading has
has been
The statute
statute is
and the
the
dissemination
of false
false or
or misleading
misleading information.
information. Under
similar to
dissemination of
UnderMAD,
MAD,an
anissuer
issuershould
should perform
perform an
an analysis
analysis similar
to
that
under Regulation
Regulation FD
FD –- isis the
of material
material nonpublic
nonpublic information.
information. InInthe
that under
the insider
insider in
in possession
possession of
thecase
case of
of aa debt
debt
tender,
the terms
terms of
of the
tender, the
the transaction
transaction likely
likelywas
wasannounced,
announced,so
soan
anissuer
issuer need
need only
onlyconsider
considerwhether
whetherititpossesses
possesses
other
information
that
may
be
considered
material.
other information that may be considered material.
In
EU, an
issuer need
needalso
alsobe
bemindful
mindfulof
ofanti
anti takeover
takeoverrestrictions
restrictionscontained
containedininDirective
Directive2004/25/EC.
2004/25/EC. This
This
In the
the EU,
an issuer
directive
pertains
to
takeover
bids
for
the
securities
of
issuers
governed
by
the
laws
of
a
member
state,
where
all or
directive pertains to takeover bids for the securities of issuers governed by the laws of a member state, where all
or
some
of the
the securities
securities are
areadmitted
admittedto
totrading
trading on
on aaregulated
regulatedmarket.
market. A
A takeover
bid means
public offer
offer (other
some of
takeover bid
means aa public
(other
than
by the
offeree issuer
issuer itself)
itself) made
to the
the holders
holders of
of securities
to acquire
acquire all
all or
of the
securities with
with the
than by
the offeree
made to
securities to
or some
some of
the securities
the
objective
objective of
of acquiring
acquiring control.
control. Though
Thoughnot
notdirectly
directlyapplicable,
applicable,the
thedirective
directiveprovides
providesguidance
guidancethat
thatan
an issuer
issuer
should
follow in
should follow
inconducting
conductingaa tender
tender for
for its
its own
own securities.
securities. InInparticular,
particular,all
allholders
holdersmust
mustbe
betreated
treated equally
equally and
and
must
have
sufficient
time
and
information
to
enable
them
to
reach
an
informed
decision.
must have sufficient time and information to enable them to reach an informed decision.

Regulation
M
Regulation M
Although
it does
apply to
to equity
equity
Although Regulation
Regulation M
Mdoes
does not
not apply
apply to
to investment
investment grade
grade non-convertible
non-convertible debt
debt securities,
securities, it
does apply
securities,
and convertible
convertible debt.
securities, non-investment
non-investment grade
grade debt
debt and
debt. An
Anissuer
issuerthat
thatengages
engages in
in aa tender
tender offer
offer must
must ensure
ensure
that
it complies
with Regulation
M. Rule
it unlawful
or its
its affiliates
affiliates
that it
complies with
Regulation M.
Rule102
102 under
under Regulation
Regulation M
M makes
makes it
unlawful for
for an
an issuer
issuer or
“to
security during
during the
“to bid
bid for,
for,purchase,
purchase, or
or attempt
attempt to
to induce
induce any
any person
person to
to bid
bid for
foror
orpurchase,
purchase, aa covered
covered security
the
applicable
restricted period.”
period.” This
from manipulating
price of
of its
its
applicable restricted
Thisprohibition
prohibitionisisintended
intendedto
toprevent
prevent an
an issuer
issuer from
manipulating the
the price
securities
when
the
issuer
is
about
to
commence
or
is
engaged
in
a
distribution.
securities when the issuer is about to commence or is engaged in a distribution.

Tax
considerations
Tax considerations
An
its debt
debt securities
securities at
at aa discount
discount to
to its
its adjusted
issue price
price generally
generally will
will recognize
An issuer
issuer that
that repurchases
repurchases its
adjusted issue
recognize
ordinary
ordinary COD
COD income
income in
in the
the amount
amount of
of the
the discount.
discount. This
Thisresults
resultswhether
whetherthe
theissuer
issuerrepurchases
repurchases the
the debt
debt
securities
directly or
the debt
debt securities
securities through
through a
related party,
party, such
an intermediary.
intermediary. We
securities directly
or repurchases
repurchases the
a related
such as
as an
We discuss
discuss
certain
exceptions
to
the
recognition
of
COD
income,
including
under
the
Recovery
Act
above
under
certain exceptions to the recognition of COD income, including under the Recovery Act above under
“Introduction—Tax
“Introduction—Tax considerations”.
considerations”.
A
by the
the issuer
issuer will
will recognize
to the
the difference
difference
A debtholder
debtholder whose
whose debt
debt security
security is
is repurchased
repurchased by
recognize gain
gain or
or loss
loss equal
equal to
between
the amount
amount of
of cash
cash received
receivedin
in the
the repurchase
repurchaseand
andthe
theholder’s
holder’sadjusted
adjustedtax
taxbasis
basisininthe
thedebt
debtsecurity.
security. If
If
between the
the
holder acquired
ordinary
the holder
acquired the
the debt
debt security
security with
with market
market discount,
discount, aa portion
portionof
ofany
anygain
gainmay
maybe
be characterized
characterized as
as ordinary
income.
income.

Non-cash
Offers
Non-cashTender
Tender
Offers
If
If an
an issuer
issuer does
does not
not have
have or
or want
want to
to use
use its
its available
availablecash
cash resources,
resources, an
an alternative
alternative to
toaa cash
cash tender
tender is
is an
an exchange
exchange
offer.
In
an
exchange
offer,
the
issuer
offers
to
exchange
a
new
debt
or
equity
security
for
its
outstanding
offer. In an exchange offer, the issuer offers to exchange a new debt or equity security for its outstanding debt
debt or
or
equity
securities.
For
distressed
issuers,
an
exchange
offer
may
be
the
best
non-bankruptcy
restructuring
option.
equity securities. For distressed issuers, an exchange offer may be the best non-bankruptcy restructuring option.
Exchange
offers enable
enable an
an issuer
issuer to
to reduce
reduce interest
interest payments
interest expense
(by exchanging
Exchange offers
payments or
or cash
cash interest
expense (by
exchanging debt
debt
securities
with aa high
for aa lower
the principal
principal amount
securities with
high rate
rate for
lower one),
one), reduce
reduce the
amount of
of outstanding
outstanding debt
debt (in
(inthe
thecase
case of
of aa debt
debt
equity
its maturity
maturity dates
coming due
for debt
equity swap),
swap), manage
manage its
dates (by
(by exchanging
exchanging debt
debt securities
securities that
that are
are coming
due for
debt securities
securities
with
maturity) and
or eliminate
covenants (if
(if coupled
with an
exit consent).
with an
an extended
extended maturity)
and reduce
reduce or
eliminate onerous
onerous covenants
coupled with
an exit
consent). We
We
discuss
these
alternatives
below.
Another
benefit
to
conducting
an
exchange
offer
is
that
the
issuer
may “sweeten”
“sweeten”
discuss these alternatives below. Another benefit to conducting an exchange offer is that the issuer may
the
deal by
by providing
providing aa cash
payment to
to the
the holder
holder as
asan
aninducement
inducementto
toexchange.
exchange. ItIt is
is important
important for
the deal
cash payment
for issuers
issuers to
to
note
that aa cash
cashtender
tendermay
maytrigger
triggerdisclosure
disclosureobligations
obligations under
under the
theExchange
ExchangeAct.
Act. An
to file
file aa
note that
An issuer
issuer may
may need
need to
Form
acceleration of
of aa financial
financial
Form 8-K
8-Kfor
foraacash
cash tender
tender if,
if,under
under Item
Item2.04,
2.04,the
thetender
tendermay
maybe
be considered
considered an
an acceleration
obligation.
obligation.
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Securities
Act considerations
considerations
Securities Act
An
offer must
must comply
comply with
exchange offer
offer involves
involves the
the offer
offer
An exchange
exchange offer
with the
the tender
tender offer
offer rules.
rules. However,
However,because
because an
an exchange
of
new
securities,
it
also
must
comply
with,
or
be
exempt
from,
the
registration
requirements
of
the
Securities
Act.
of new securities, it also must comply with, or be exempt from, the registration requirements of the Securities Act.
For
documentation for
for an
offer must
tender offer
offer and
For this
this reason,
reason, documentation
an exchange
exchange offer
must be
be more
more detailed
detailed than
than that
that for
for aa cash
cash tender
and
must
the terms
terms of
of the
the new
new securities.
securities. In
involves the
the offer
offer of
of new
must describe
describe the
Inaddition,
addition,because
because the
the exchange
exchange involves
new
securities,
participants are
are liable
liable under
under the
theantifraud
antifraud protections
protections of
of Section
Section 11
11 of
of the
the Securities
SecuritiesAct.
Act. To
securities, participants
To the
the extent
extent
an
issuer
engages
a
financial
intermediary
to
assist
with
the
solicitation
of
tenders,
that
entity
may
be
subject
an issuer engages a financial intermediary to assist with the solicitation of tenders, that entity may be subject to
to
statutory
underwriter liability
liability and
andwill
will require
delivery of
of
statutory underwriter
and will
willconduct
conduct its
its own
own diligence
diligence review
review of
of the
the issuer
issuer and
require delivery
legal
opinions
and
comfort
letters.
legal opinions and comfort letters.

An
offer may
exempt from
from registration
An exchange
exchange offer
may either
either be
be exempt
registration or
or registered
registered with
with the
the SEC.
SEC. An
Anissuer
issuer may
may rely
rely on
on the
the
private
exemptions provided
provided under
under Section
Section 4(2)
4(2) of
of the
the Securities
Securities Act
Act or
or the
the exemption
exemption provided
provided by
private placement
placement exemptions
by
Section
3(a)(9) of
of the
Securities Act.
Act. In
Section 3(a)(9)
the Securities
Inaddition,
addition,an
anexemption
exemptionpursuant
pursuant to
to Regulation
RegulationSS for
foroffers
offersand
and sales
sales to
to
non-U.S.
persons
may
be
available
on
a
standalone
basis
or
combined
with
other
applicable
securities
exemptions.
non-U.S. persons may be available on a standalone basis or combined with other applicable securities exemptions.
An
offer may
may either
either be
be exempt
exempt from
from registration
registration or
or registered
registeredwith
with the
the SEC.
SEC. An
rely on
An exchange
exchange offer
An issuer
issuer may
may rely
on the
the
private
placement
exemptions
provided
under
Section
4(2)
of
the
Securities
Act
or
the
exemption
provided
private placement exemptions provided under Section 4(2) of the Securities Act or the exemption provided by
by
Section
3(a)(9) of
of the
Securities Act.
Act. In
Section 3(a)(9)
the Securities
Inaddition,
addition,an
anexemption
exemptionpursuant
pursuant to
to Regulation
RegulationSS for
foroffers
offersand
and sales
sales to
to
non-U.S.
may be
be available
available on
on aa standalone
standalonebasis
basisororcombined
combinedwith
withother
otherapplicable
applicablesecurities
securitiesexemptions.
non-U.S. persons
persons may
exemptions.

Incentives
and
disincentives
Incentives
and
disincentives
As
we discuss,
discuss,there
thereare
areaanumber
numberof
ofstructural
structural considerations
considerations that
As we
that may
may create
create incentives
incentives
to
tender
or
to
tender
early.
A
company
should
consider
the
following:
to tender or to tender early. A company should consider the following:

Minimum
threshold.
To discourage
holdouts
require,
asasa acondition
Minimum
threshold.
To discourage
holdouts
require,
conditiontotothe
thetender
tender
or
require that
that aa substantial
substantial percentage
percentage(typically
(typically 90%
90% or
or higher)
higher) of
of the
or exchange,
exchange, require
the
outstanding
securities
be
tendered.
outstanding securities be tendered.

Sweeteners.
acceptanceofofthethe
tender
or exchange
by
Sweeteners. Encourage
Encourage acceptance
tender
or exchange
offeroffer
by providing
a
cash
payment
or better
betterterms
termsfor
for the
thenew
newsecurities.
securities. Consider
Consider offering
offering
providing
a or
cash payment
tendering/exchanging
an inducement
inducementininthe
theform
formof
of aawarrant
warrant“kicker”
“kicker” or
tendering/exchanging holders
holders an
or
common
stock
(if
there
is
potential
for
future
upside),
or
exchanging
high
common stock (if there is potential for future upside), or exchanging high coupon,
coupon,
unsecured
debtfor
for low
low coupon,
coupon, secured
secureddebt.
debt. In
In addition,
addition, consider
consider providing
providing
unsecured debt
recourse
to
collateral.
recourse to collateral.

Exit
with the
thetender
tenderororexchange
Exitconsents.
consents.Solicit
Solicit“exit
“exitconsents”
consents”simultaneous
simultaneous with
offer
to
penalize
holdouts
(by
stripping
protective
covenants
and
of default
default
exchange
offer to penalize holdouts (by stripping protective covenants and events
events of
from
old securities”).
from the
the old
securities”).

Early
oror
consent
payment.
Motivate
holders
tototender
Earlytender
tenderpremium
premium
consent
payment.
Motivate
holders
tender early
early

by
an early
early tender
tender premium
premium or
or early
early consent
consentpayment.
payment. The
The “best
“best price”
price”
by establishing
establishing an
rule
does
not
apply
to
tender
and
exchange
offers
for
straight
debt
securities.
rule does not apply to tender and exchange offers for straight debt securities.

The
threat.
In aInrestructuring,
convey
that
The bankruptcy
bankruptcy
threat.
a restructuring,
convey
thatbankruptcy
bankruptcyisisunavoidable
unavoidable
ifif the
or exchange
exchange offer
offer fails
fails and
and that
that debtholders
debtholderswill
will be
be in
in aa better
better position
position if
if
the tender
tender or
bankruptcy
is avoided.
avoided. This
bankruptcy is
This involves
involvesaa delicate
delicate balancing
balancing act.
act.

Regulation
M
Regulation M
As
above with
with respect
respect to
to cash
cashtenders,
tenders,an
anissuer
issuermust
mustbebe
mindfulofofRegulation
RegulationM’s
M’s prohibitions
prohibitions on
As we
we discuss
discuss above
mindful
on
bidding
in an
offer. IfIfthe
is convertible
convertible
bidding for,
for, or
orpurchasing,
purchasing, its
its securities
securities when
when itit isis engaged
engaged in
an offer.
thedebt
debtbeing
beingexchanged
exchanged is
16
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into
of convertible
convertible debt
into the
the issuer’s
issuer’s equity
equity securities,
securities, under
under certain
certain circumstances,
circumstances, repurchases
repurchases of
debt securities
securities could
could be
be
deemed
a
forced
conversion
and,
therefore,
a
"distribution"
of
the
underlying
equity
security
for
Regulation
M
deemed a forced conversion and, therefore, a "distribution" of the underlying equity security for Regulation M
purposes.
purposes.

Private
Privateexchange
exchangeoffers
offers
An
offer may
private placement.
placement. Because
the issuer
issuer must
must structure
structure the
An exchange
exchange offer
may be
be conducted
conducted as
as aa private
Because the
the exchange
exchange
within
the
confines
of
Section
4(2),
it
may
not
engage
in
a
“general
solicitation”
of
its
securityholders.
In addition,
addition,
within the confines of Section 4(2), it may not engage in a “general solicitation” of its securityholders. In
any
offerees
must
be
“sophisticated
investors.”
Typically,
if
an
issuer
is
relying
on
Section
4(2)
for
its
exchange,
it
any offerees must be “sophisticated investors.” Typically, if an issuer is relying on Section 4(2) for its exchange, it
will
limit
its
offer
only
to
QIBs
as
a
precaution.
To
ensure
that
the
offer
restrictions
are
satisfied,
an
issuer
often
will limit its offer only to QIBs as a precaution. To ensure that the offer restrictions are satisfied, an issuer often
will
will “pre-certify”
“pre-certify”itsitsholders
holderstotoensure
ensurethat
thatthey
theymeet
meetthe
the requirements
requirements (either
(either QIB
QIB or
oraccredited
accredited investor
investor status).
status).
If
has engaged
engagedaafinancial
financialintermediary,
intermediary,this
thisentity
entity will
will identify
them in
in
If the
the issuer
issuer has
identifydebtholders
debtholders and
and contact
contact them
advance.
the financial
financial intermediary
will have
advance. Often,
Often, the
intermediary will
have certifications
certifications on
on file
filefor
forthe
thedebtholder
debtholder and
and verify
verify its
itsstatus,
status,
or
it
may
obtain
the
requisite
certification
on
the
issuer’s
behalf.
This
typically
can
be
accomplished
by
requiring
or it may obtain the requisite certification on the issuer’s behalf. This typically can be accomplished by requiring
that
the holder
holder sign
sign aa letter
letter confirming
confirming its
that the
its status.
status. As
Aswith
withany
anyother
otherrestructuring,
restructuring,an
anissuer
issuermust
mustensure
ensure that
that the
the
transaction
is
permitted
under
the
governing
debt
instrument,
as
well
as
under
its
other
financial
arrangements.
transaction is permitted under the governing debt instrument, as well as under its other financial arrangements.

If
newly issued
securities will
will not
If an
an issuer
issuer conducts
conducts aa private
private exchange,
exchange, the
the newly
issued securities
notbe
be freely
freelytradable,
tradable,as
as they
they were
were issued
issued
pursuant
to an
an exemption
exemption from
from registration.
with the
pursuant to
registration. InInthe
thepast,
past,an
an issuer
issuer covenanted
covenanted with
the holders
holders to
to register
register the
the
securities
in the
exchange, either
either through
through a
resale registration
registration statement
statement or
or via
via aa registered
registered exchange.
exchange. In
In
securities issued
issued in
the exchange,
a resale
light
of
recent
amendments
to
Rule
144
that
shortened
the
holding
period
for
restricted
securities,
holders
may
light of recent amendments to Rule 144 that shortened the holding period for restricted securities, holders may no
no
longer
to register
register their
their securities
in the
exchange. Under
longer require
require an
an issuer
issuer to
securities issued
issued in
the exchange.
Under the
the Rule
Rule 144
144 amendments,
amendments,
unaffiliated
sell their
their securities
without restriction
restriction after
six-month holding
holding period,
unaffiliated holders
holders may
may sell
securities without
after aa six-month
period, provided
provided the
the
issuer
is
a
reporting
company
and
has
current
information.
Whether
registration
rights
are
requested
issuer is a reporting company and has current information. Whether registration rights are requested may
may
depend
on the
the type
type of
of security
security issued
issued (for
(for instance,
instance, holders
holdersexchanging
exchangingequity
equityfor
for debt
debt may
may want
want liquidity
liquidity sooner
depend on
sooner
than
holders exchanging
exchanging debt
debt for
for debt).
debt). Rule
than holders
Rule 144(d)(3)(ii)
144(d)(3)(ii)provides
providesthat
thataa holder
holder of
ofaa security
security may
may tack
tack the
the
holding
holding period
period of
of the
the underlying
underlying security
security to
to its
itsholding
holdingperiod
periodfor
foran
anexchanged
exchanged security
security in
in certain
certain circumstances.
circumstances.
Rule
144(d)(3)(ii)
states:
“If
the
securities
sold
were
acquired
from
the
issuer
solely
in
exchange
for other
Rule 144(d)(3)(ii) states: “If the securities sold were acquired from the issuer solely in exchange for
other
securities
the newly
newly acquired
securities of
of the
the same
same issuer,
issuer, the
acquired securities
securities shall
shallbe
bedeemed
deemed to
to have
have been
been acquired
acquired at
at the
the same
same
time
as
the
securities
surrendered
for
conversion
or
exchange,
even
if
the
securities
surrendered
were
time as the securities surrendered for conversion or exchange, even if the securities surrendered were not
not
convertible
by their
their terms.”
terms.”
convertible or
or exchangeable
exchangeable by

Section
Section 3(a)(9)
3(a)(9)exchange
exchangeoffers
offers
Another
offer exempt
exempt pursuant
pursuantto
toSection
Section3(a)(9).
3(a)(9). Section
Section 3(a)(9)
3(a)(9) of
of the
Securities Act
Act
Another option
option is
is an
an exchange
exchange offer
the Securities
applies
to
“any
securities
exchanged
by
the
issuer
with
its
existing
securityholders
exclusively
where
no
applies to “any securities exchanged by the issuer with its existing securityholders exclusively where no
commission
or other
other remuneration
remuneration is
is paid
paid or
or given
given directly
directly or
or indirectly
indirectly for
commission or
forsoliciting
solicitingsuch
suchexchange.”
exchange.”
Section
3(a)(9) has
five requirements:
Section 3(a)(9)
has five
requirements:

Same
securitiessurrendered
surrendered
same
as the
issuer
trying
to
Same issuer
issuer-–the
theissuer
issuer of
of the
the old
old securities
is is
thethe
same
as the
issuer
trying
to effectuate
an
exchange of
of the
the new
new securities;
securities;
effectuate
an exchange

No
from
thethe
holder
- the– securityholder
must
notnot
bebeasked
No additional
additionalconsideration
consideration
from
holder
the securityholder
must
askedto
to part
part with
with
anything
the outstanding
outstanding security;
security;
anything of
of value
value besides
besides the

Offer
existing
holders
- the– exchange
must
bebe
offered
exclusively
Offeronly
onlytoto
existing
holders
the exchange
must
offered
exclusivelytotothe
theissuer’s
issuer’s existing
existing
securityholders;
securityholders;
No
forfor
solicitation
- the– issuer
must
notnot
paypay
any
commission
No remuneration
remuneration
solicitation
the issuer
must
any
commissionororremuneration
remuneration for
for the
the
solicitation
solicitation of
ofthe
theexchange;
exchange; and
and
Good
exchange
Goodfaith
faith- the
– the
exchangemust
mustbe
beiningood
goodfaith
faithand
andnot
notas
as aa plan
plan to
to avoid
avoid the
the registration
registration requirements
requirements
of
the
Securities
Act.
of the Securities Act.
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Same
issuer
Same issuer
Section
securities exchanged
exchangedby
bythe
theissuer
issuerwith
with“its”
“its” securityholders.
Section 3(a)(9)
3(a)(9) exempts
exempts any
any securities
securityholders. The
TheSEC
SEChas
has
interpreted
the
word
“its”
to
mean
that
the
new
securities
being
issued
and
the
securities
that
are
being
interpreted the word “its” to mean that the new securities being issued and the securities that are being
surrendered
mustoriginate
originate from
from aa single
single issuer.
issuer. While
While this
relatively straight
surrendered must
this concept
concept may
may seem
seem relatively
straight forward,
forward, there
there
are
number of
of scenarios
scenariosthat
thatcan
cancomplicate
complicatean
anidentity
identity of
of issuer
issuer analysis.
analysis. The
granted no-action
no-action relief
relief
are aa number
The SEC
SEC has
has granted
in
to facts
factsand
andcircumstances
circumstancesthat
thatdodonot
notfitfitneatly
neatlywithin
within the
the“single
“single issuer”
issuer” requirement.
requirement. For
in response
response to
For example,
example,
the
SEC has
has granted
granted no-action
no-action relief
relief for
of guaranteed
debt securities
securities of
of aa subsidiary
subsidiary for
for the
the SEC
for an
an exchange
exchange of
guaranteed debt
the securities
securities
of
the
parent
issuer
guarantor.18
The
SEC
concluded
that
the
exchange
as
a
whole
involved
a
single
issuer.
In its
18
of the parent issuer guarantor. The SEC concluded that the exchange as a whole involved a single issuer. In
its
analysis,
the
SEC
first
held
that
as
a
matter
of
economic
reality,
the
holders
of
the
subsidiary’s
securities
were
analysis, the SEC first held that as a matter of economic reality, the holders of the subsidiary’s securities were in
in
fact
fact holders
holders of
of the
the parent
parent issuer’s
issuer’s securities.
securities. Next,
Next,the
theSEC
SECplaced
placedheavy
heavyemphasis
emphasis on
on the
the relationship
relationship between
between
the
the parent
parent issuer
issuer and
and the
the subsidiary.
subsidiary. The
Thesubsidiary
subsidiarywas
wasestablished
establishedby
bythe
theparent
parent issuer
issuer to
to issue
issue securities
securities and
and
finance
the activities
activities of
issuer. The
and liabilities
liabilities that
finance the
of the
the parent
parent issuer.
The subsidiary
subsidiary had
had minimal
minimal assets
assets and
that were
were tied
tied to
to the
the
issuance
of securities.
securities. “In
“In economic
issuance of
economic reality,
reality, itit is
is the
the [parent
[parent issuer’s]
issuer’s]financial
financialposition
positionand
andbusiness
business prospects
prospects
and
the value
value of
of the
[parent issuer’s]
issued…
…that
thatwill
will be
beof
of interest
interest to
to investors
investors in
in making
making their
their
and the
the [parent
issuer’s] securities
securities to
to be
be issued
investment
decisions.”19
19
investment decisions.”

In
In another
another no-action
no-actionletter,
letter,an
anissuer
issuertransferred
transferredits
itscommon
commonstock
stocktotoaatrust.20
trust.20 The
Theissuer
issuerwanted
wantedto
toexecute
execute an
an
exchange
whereby the
the trust
trust would
would facilitate
facilitate an
of old
old securities
exchange whereby
an exchange
exchange of
securities for
for new
new ones.
ones. The
Theissue
issue was
was whether
whether the
the
issuance
by the
the trust,
trust, which
which is
is ostensibly
ostensibly aa different
different issuer,
would preclude
issuer from
from relying
issuance by
issuer, would
preclude the
the issuer
relying on
on Section
Section
(a)(9). The
exempt under
under Section
Section 3(a)(9),
3(a)(9), finding
finding that
3
3(a)(9).
The SEC
SEC found
found this
this exchange
exchange exempt
that the
the trust
trust was
was aa “special
“special purpose
purpose
entity
established
for
the
sole
purpose
of
allowing
…
investors
to
obtain
the
economic
right
in
[a
security]. The
entity established for the sole purpose of allowing … investors to obtain the economic right in [a security].
The
[trust]
in any
any activities
activities unrelated
unrelated to
to this
this purpose
and has
has no
no independent
independentfinancial
financial or
or economic
economic
[trust] does
does not
not engage
engage in
purpose and
activity.”
activity.”

These
two no-action
no-action letters,
letters, which
which we
we discuss
discussonly
only for
for illustrative
illustrative purposes,
demonstratethat
thatthe
theSEC
SECwill
will look
look at
These two
purposes, demonstrate
at
the
underlying economic
economic reality
reality when
whenconfronted
confrontedwith
withan
anidentity
identityof
ofissuer
issuerquestion.
question.There
Thereare
area number
a number
the underlying
of of
other
no-action
and other
other SEC
SEC guidance
guidancethat
thatprovide
provideadditional
additional interpretation
interpretation in
in satisfying
satisfying the
the conditions
conditions of
of
other
no-action letters
letters and
Section
21
Section 3(a)(9).
3(a)(9).21

No
No additional
additional consideration
consideration from
from the
the holder
holder
The
term “exclusively”
“exclusively” ininSection
The term
Section3(a)(9)
3(a)(9)refers
referstotothe
theconsideration
considerationthat
that securityholders
securityholdersare
are required
required to
to exchange.
exchange.
This
from the
harbor of
of Section
3(a)(9) all
offers where
where the
the holder
holder must
must give
give up
up anything
anything
This excludes
excludes from
the safe
safe harbor
Section 3(a)(9)
all exchange
exchange offers
other
old securities.
in what
what it
it
other the
the than
than old
securities. Conversely,
Conversely, an
an issuer
issuer relying
relying on
on Section
Section 3(a)(9)
3(a)(9) is
is free
free to
to include
include cash
cash in
gives
to the
securityholders.
gives to
the securityholders.
Rule
the Securities
Securities Act
Act provides
exception to
to the
the no-cash
no-cash payment
payment rule
rule “to
“to effect
effect an
equitable
Rule 149
149 under
under the
provides an
an exception
an equitable
adjustment,
in
respect
of
dividends
or
interest
paid
or
payable
on
the
securities
involved
in
the
exchange,
adjustment, in respect of dividends or interest paid or payable on the securities involved in the exchange, as
as
between
such securityholder
securityholder and
class accepting
acceptingthe
theoffer
offerof
of exchange.”
exchange.” An
An
between such
and other
other securityholders
securityholders of
ofthe
the same
same class
example
of an
equitable adjustment
adjustment is
is when,
when, due
due to
to the
the timing
timing of
example of
an equitable
of interest
interest payments
payments and
and intra-securityholder
intra-securityholdersales
sales
18
See,SEC
SEC
No-ActionLetter
LetterEcho
Echo Bay
Bay Resources
Resources Inc.,
Inc., (May
(May 18,
18 See,
No-Action
18, 1998).
1998).
19
However,the
theSEC
SECdid
didnot
not find
find aa single
single identity
identity of
of
19 However,
ofissuer
issuer between
between aa subsidiary
subsidiary and
and its
its parent
parent where
where the
the subsidiary
subsidiary had
had outstanding
outstanding aa class
class of
debentures
guaranteed by
by its
its parent
subsidiary proposed
debentures guaranteed
parent and
and the
the subsidiary
proposed to
to offer
offer aa new
new debenture
debenture in
in exchange
exchange for
forthe
theguaranteed
guaranteed debenture
debenture that
that
would
by its
its parent.
parent. See,
SECDivision
Division of
of Corporation
Corporation Finance,
Finance,Compliance
Complianceand
andDisclosure
Disclosure Interpretations:
Interpretations: Securities
Act
would not
not be
be guaranteed
guaranteed by
See, SEC
Securities Act
Sections
(#125.05)(November
(November26,
26,2008),
2008),available
availableatathttp://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm
Sections (#125.05)
20
See,SEC
SEC
No-ActionLetter,
Letter,Grupo
GrupoTMM,
TMM, S.A.
S.A. de
de C.V.,
C.V., (June
(June 27,
27, 2002).
2002).
20 See,
No-Action
21
See,
SEC
DivisionofofCorporation
CorporationFinance,
Finance,Compliance
Complianceand
andDisclosure
DisclosureInterpretations:
Interpretations: Securities
Securities Act
Act Sections,
Sections,available
available at
at
21 See,
SEC
Division
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm,
See,
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm,
See,SEC
SECDivision
DivisionofofCorporation
CorporationFinance,
Finance,Compliance
Compliance and
and Disclosure
Disclosure
Interpretations:
available at
at http://www.sec.gov/divisions/corpfin/guidance/securitiesactrules-interps.htm,
http://www.sec.gov/divisions/corpfin/guidance/securitiesactrules-interps.htm, See,
Interpretations:Securities
Securities Act
Act Rules,
Rules, available
See,SEC
SEC
Division
available at
Division of
ofCorporation
Corporation Finance,
Finance, Compliance
Compliance and
and Disclosure
Disclosure Interpretations:
Interpretations:Exchange
Exchange Act
Act Sections,
Sections, available
at
http://www.sec.gov/divisions/corpfin/guidance/exchangeactsections-interps.htm,
and
See,
SEC
Division
of
Corporation
Finance,
Compliance
http://www.sec.gov/divisions/corpfin/guidance/exchangeactsections-interps.htm, and See, SEC Division of Corporation Finance, Compliance
and
Disclosure Interpretations:
Act Rules,
Rules,available
availableat
athttp://www.sec.gov/divisions/corpfin/guidance/exchangeactruleshttp://www.sec.gov/divisions/corpfin/guidance/exchangeactrulesand Disclosure
Interpretations: Exchange
Exchange Act
interps.htm.
interps.htm.
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(that
not involving
involving the
securityholder may
(that is,
is, sales
sales not
the issuer),
issuer), one
one securityholder
may get
get the
the benefit
benefit of
of an
an interest
interest payment
payment due
due to
to
another
securityholder.
Should
this
be
the
case,
the
issuer
may,
in
an
exchange
offer,
require
an
unjustly
another securityholder. Should this be the case, the issuer may, in an exchange offer, require an unjustly enriched
enriched
securityholder
for an
payment. Section
securityholder to
to reimburse
reimburse the
the issuer
issuer for
an extra
extra interest
interest payment.
Section 3(a)(9)
3(a)(9)does
does permit
permit an
an issuer
issuer to
to
require
waive the
right to
an interest
interest payment
payment or
or other
other consideration
consideration accruing
accruing from
from aa
require the
the securityholders
securityholders waive
the right
to receive
receive an
security.22
security.22

Offer
Offer only
only to
to existing
existing holders
holders
Any
offer conducted
in reliance
reliance on
on Section
Section 3(a)(9)
3(a)(9) may
may be
bemade
madeonly
onlyto
toexisting
existingholders.
holders. Though
Though it
it
Any exchange
exchange offer
conducted in
appears
simple,
this
requirement
can
sometimes
be
breached
if
an
issuer
is
conducting
a
simultaneous
offering
of
appears simple, this requirement can sometimes be breached if an issuer is conducting a simultaneous offering of
new
securities
for
cash.
In
this
case,
the
issuer
must
take
care
to
keep
the
two
offerings
separate.
new securities for cash. In this case, the issuer must take care to keep the two offerings separate.

No
No remuneration
remuneration for
for solicitation
solicitation
Section
3(a)(9) expressly
expressly prohibits
prohibits an
an issuer
issuer from
from paying
paying aa “commission
“commission or
directly or
Section 3(a)(9)
or other
other remuneration
remuneration …
… directly
or
indirectly
remuneration” analysis,
analysis, itit is
is important
important to
to
indirectly for
for soliciting
solicitingsuch
such exchange.”
exchange.” In
In conducting
conducting aa “commission
“commission …
… remuneration”
consider:
consider:
the
relationship between
and the
the person
person furnishing
furnishing the
the relationship
between the
the issuer
issuer and
the services;
services;
the
nature of
of the
the services
services performed;
performed; and
the nature
and
the
method of
of compensation
the method
compensation for
for those
those services.
services.
An
employees may
may solicit
solicit participation
participation provided
An issuer’s
issuer’s officers,
officers, directors
directors and
and employees
provided that
that they
they were
were not
not hired
hired for
for such
such
purpose,
have responsibilities
responsibilities other
other than
than soliciting
soliciting participation
purpose, have
participationand
andare
arenot
notpaid
paidaabonus
bonus or
or special
special compensation
compensation
for
permitted to
third parties,
as financial
financial advisers
investor
for such
such solicitation.23
solicitation.23 Issuers
Issuers also
also are
are permitted
to engage
engage third
parties, such
such as
advisers and
and investor
relations
firms,
to
assist
in
a
Section
3(a)(9)
exchange,
however
restrictions
apply.
The
services
provided
relations firms, to assist in a Section 3(a)(9) exchange, however restrictions apply. The services provided by
by the
the
third
party
must
be
“ministerial”24
or
“mechanical.”25
Any
services
not
deemed
mechanical
must
be
“by
[their]
24
25
third party must be “ministerial” or “mechanical.” Any services not deemed mechanical must be “by [their]
nature
ancillary to
of formulating
formulating aa restructuring
nature ancillary
to the
the effective
effective mechanical
mechanical operation
operation of
of the
the process
process of
restructuring proposal
proposal in
in aa
work-out
situation.”26
An
issuer
needs
to
be
particularly
mindful
of
firms,
such
as
investor
relations
firms,
that
26
work-out situation.” An issuer needs to be particularly mindful of firms, such as investor relations firms, that
communicate
with securityholders.
communicate with
securityholders. Hiring
Hiringaafirm
firmtotocommunicate
communicatewith
withsecurityholders
securityholderscould
couldbe
beconstrued
construed as
as
payment
for solicitation.
in aa limited
limited capacity.
payment for
solicitation. The
TheSEC
SEC allows
allows investor
investor relations
relations firms
firms to
to participate
participate in
in exchanges
exchanges in
capacity.
We
discuss the
therole
roleof
of aafinancial
financial intermediary
intermediary in
in Appendix
Appendix B.
B. Third
We discuss
Thirdparties
partiesassisting
assistingininan
anexchange
exchange are
are not
not
permitted
to
make
any
recommendations
to
securityholders
regarding
the
exchange
offer,27
though
an
investment
27
permitted to make any recommendations to securityholders regarding the exchange offer, though an investment
bank
may provide
provide aa fairness
opinion in
bank may
fairness opinion
in connection
connection with
withan
anexchange
exchange provided
providedititisisnot
notacting
actingas
asaa dealer
dealer manager
manager
and
conducting
solicitation
activities.28
28
and conducting solicitation activities.

Other
Other considerations
considerations
Securities
issued in
in aa Section
Section 3(a)(9)
3(a)(9) exchange
exchange may
may be
besubject
subjectto
tolimitations
limitations on
Section 3(a)(9)
3(a)(9) is
Securities issued
on transfer
transfer because
because Section
is
a
transactional exemption
exemption only.
only. In
a transactional
InaaSection
Section 3(a)(9)
3(a)(9)transaction,
transaction, the
thenewly
newlyissued
issuedsecurities
securitiesare
are subject
subject to
to the
the
same
restrictions on
on transferability,
transferability, ififany,
of
same restrictions
any,ofofthe
theoriginal
originalsecurities.29
securities.29 An
Anissuer
issueralso
alsoneeds
needs to
to be
be cautious
cautious of
22
See,SEC
SECDivision
Divisionof
ofCorporation
CorporationFinance,
Finance,Compliance
Complianceand
andDisclosure
Disclosure Interpretations:
Interpretations: Securities
Act Sections
(#125.04) (Nov.
(Nov. 26,
22 See,
Securities Act
Sections (#125.04)
26, 2008),
2008),
available
at http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
available at
23
See,SEC
SECNo-Action
No-ActionLetter,
Letter,URS
URSCorporation,
Corporation, (May
23 See,
(May 8,
8, 1975).
1975).
24
See,SEC
SECDivision
Divisionof
ofCorporation
CorporationFinance,
Finance,Compliance
Complianceand
andDisclosure
Disclosure Interpretations:
Interpretations: Securities
24 See,
Securities Act
Act Sections
Sections (#125.03)
(#125.03) (November
(November 26,
26,
2008),
available at
at http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
2008), available
25
See,
SEC
No-Action
Letter,
Exxon
Mobil
Corp.,
(June
28,
2002).
25 See, SEC No-Action Letter, Exxon Mobil Corp., (June 28, 2002).
26
SECNo-Action
No-Action Letter,
Letter, Seaman
SeamanFurniture
Furniture Co.,
26 SEC
Co., Inc.,
Inc., (Oct.
(Oct. 10,
10, 1989).
1989).
27
SECNo-Action
No-Action Letter,
Letter, Dean
Dean Witter
Witter &
& Co.,
Seealso,
also,SEC
SECNo-Action
No-ActionLetter,
Letter, Stokley-Van
Stokley-Van Camp,
Camp, Inc.,
Inc., (Mar.
27 SEC
Co., Inc.,
Inc., (Nov.
(Nov. 21,
21, 1974).
1974). See
(Mar. 31,
31, 1983).
1983).
28
See,SEC
SECTelephone
TelephoneInterpretation
InterpretationNo.
No.25
25of
ofSecurities
SecuritiesAct
Act Sections
Sections (July
(July 1997),
1997),
28 See,
http://sec.gov/interps/telephone/cftelinterps_securitesactsections.pdf.
http://sec.gov/interps/telephone/cftelinterps_securitesactsections.pdf.
29
See,e.g.
e.g.
SEC
DivisionofofCorporation
CorporationFinance,
Finance,Compliance
Complianceand
andDisclosure
DisclosureInterpretations:
Interpretations: Securities
Securities Act
Act Sections
Sections (#125.08)
(#125.08) (Nov.
(Nov. 26,
29 See,
SEC
Division
26,
2008),
available at
at http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
2008), available
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having
offer “integrated”
“integrated” with
having its
its exchange
exchange offer
withother
other securities
securities offering
offering conducted
conducted in
in close
close proximity
proximityto
tothe
theexchange.
exchange.
In
making
a
determination
regarding
integration,
an
issuer
must
apply
the
SEC’s
five
factor
integration
In making a determination regarding integration, an issuer must apply the SEC’s five factor integrationtest.30
test.30

Why
andand
exchanges
(debt(debt
for debt;
Whyare
arerepurchases
repurchases
exchanges
for debt;
hybrid;
debt/equity)
particularly
important
for
financial
hybrid; debt/equity) particularly important
for financial
institutions?
institutions?
Many
Many qualifying
qualifyingfinancial
financialinstitutions
institutionshave
haverelied
reliedon
ongovernment
governmentguarantee
guarantee programs
programs to
to
issue
three-yeardebt.
debt. Financial
Financial institutions
institutions are
arefacing
facingaa“cliff”
“cliff” of
issue three-year
of coming
coming maturities.
maturities.
New
as the
the Treasury
Treasury CAP
CAP and
and modifications
modifications to
to the
the FDIC’s
FDIC’s
New government
government programs
programs (such
(such as
TLGP)
permit
the
issuance
of
mandatory
convertible
preferred
stock
and
mandatory
TLGP) permit the issuance of mandatory convertible preferred stock and mandatory
convertible
convertible debt
debt securities.
securities. Qualifying
Qualifyingissuers
issuersmay
mayconsider
consider using
using the
the CAP
CAP to
to exchange
exchange
out
out of
of the
the original
originalTreasury
Treasury CaPP
CaPP securities.
securities.
Rating
analysts and
andcommentators
commentatorsare
arefocused
focusedon
on“tangible
“tangible common
common equity”
equity” and
Rating agencies,
agencies, analysts
and
similar
This may
motivate financial
financial institutions
similar measures.
measures. This
may motivate
institutions to
to restructure.
restructure. Exchange
Exchange offers
offers
in
higher quality
quality regulatory
regulatory capital.
capital.
in order
order to
to create
create higher

A
A financial
financial institution
institutionwill
willbenefit
benefit(from
(fromaacapital
capitalperspective)
perspective) by
by buying
buying back
back debt
debt
securities
that are
trading at
discount and
cancelling such
securities that
are trading
at a
a discount
and cancelling
such securities.
securities.
May
component of
of insurance
company and
and bank
bank “reorganizations”
“reorganizations” and/or
May be
be aa component
insurance company
and/or good
good bankbankbad
bank
or
other
split
offs.
bad bank or other split offs.

As
potential “exit”
“exit” from
As potential
fromgovernment
government support.
support.

Registered
xchange ooffers
ffers
Registered ee xchange
If
is unable
unable to
to conduct
conduct aa private
private exchange,
exchange, or
or rely
rely on
on Section
Section 3(a)(9),
3(a)(9), it
it may
If an
an issuer
issuer is
may instead
instead conduct
conduct aa registered
registered
exchange
offer.
As
with
a
tender
offer,
additional
Exchange
Act
rules
will
apply
to
exchanges
of debt
debt with
with equity
exchange offer. As with a tender offer, additional Exchange Act rules will apply to exchanges of
equity
characteristics,
such as
asconvertible
convertible debt.
debt. We
below the
of equity
equity securities.
characteristics, such
We discuss
discuss below
the rules
rules applicable
applicable to
to exchanges
exchanges of
securities.

The
The registration
registration statement
statement
A
exchange offer
offer must
must be
be registered
registeredon
onaaForm
FormS-4
S-4registration
registrationstatement
statement(Form
(Form F-4
F-4 for
for foreign
foreign private
private
A registered
registered exchange
issuers).31
may be
be time
time consuming
consuming to
to prepare
prepare aaregistration
registration statement,
statement, particularly
particularly ififthe
issuers).31 ItIt may
theissuer
issuerdoes
does not
not have
have
the
ability to
by reference
reference information
information from
from its
its Exchange
Exchange Act
Act filings.
filings. Also,
the ability
to incorporate
incorporate by
Also,unlike
unlikeaaForm
Form S-3,
S-3, aa Form
Form
S-4
registration statement
not become
become effective
effective automatically
automatically upon
filing,32
and except
except to
to the
the limited
limited extent
32 and
S-4 registration
statement does
does not
upon filing,
extent
described
below, the
the exchange
exchange offer
offer may
may not
not be
be commenced
commenced until
until the
registration statement
is declared
declared effective.
effective.
described below,
the registration
statement is
The
SEC
review
process
and
uncertainty
concerning
timing
may
make
a
registered
exchange
offer
a
less
The SEC review process and uncertainty concerning timing may make a registered exchange offer a less desirable
desirable
option
option for
for an
an issuer.
issuer.
The
must include
include descriptions
The registration
registration statement
statement must
descriptions of
of the
the securities
securities being
being offered,
offered, the
the terms
terms of
of the
the exchange
exchange
offer,
description of
of the
issuer and
and its
its business
businessand
andrisk
riskfactors.
factors. In
In addition,
of the
offer, aa description
the issuer
addition, depending
depending on
on the
the extent
extent of
the
30
Thefive
five factor
factor test
test requires
requiresthat
thatan
anissuer
issuerconsider:
consider:whether
whetherthe
theofferings
offeringsare
arepart
partof
ofaasingle
singleplan
planof
offinancing;
financing; whether
whether the
the offerings
offerings
30 The
involved
class of
of securities;
securities; whether
whether the
offerings were
time; whether
type of
of
involved issuances
issuances of
of the
the same
same class
the offerings
were made
made at
at or
or about
about the
the same
same time;
whether the
the same
same type
consideration
No. 33-4552
33-4552 (Nov.
(Nov. 6,
consideration is
is received;
received; and
and whether
whetherthe
the offerings
offeringswere
weremade
madefor
forthe
thesame
samegeneral
generalpurposes.
purposes.See,
See,SEC
SEC Release
Release No.
6, 1962).
1962).
31
BecauseForms
FormsS-3
S-3and
andF-3
F-3are
areavailable
availableonly
onlyfor
forofferings
offerings for
for cash,
cash, they
they are
are not
not available
available for
for an
exchange offer.
offer.
31 Because
an exchange
32
Thisisisaaparticular
particularissue
issuefor
for“well
“well known
known seasoned
seasonedissuers”
issuers”oror“WKSIs,”
“WKSIs,” who
who may
may be
be used
usedto
toautomatic
automatic effectiveness
effectivenessof
of their
their registration
registration
32 This
statements.
statements.
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restructuring,
required to
to provide
provide pro
pro forma
forma financial
financial information
restructuring, the
the issuer
issuer may
may be
be required
informationstatements
statements reflecting
reflecting the
the
affects
of
the
exchange.
affects of the exchange.

Early
activities
Early commencement
commencement activities
Rule
162 under
under the
the Securities
SecuritiesAct
Act provides
provides some
someflexibility
flexibility by
to elect
elect “early
“early commencement”of
Rule 162
by allowing
allowing an
an issuer
issuer to
commencement”of
its
offer. Rule
registration
its exchange
exchange offer.
Rule 162
162 permits
permits solicitations
solicitationsof
oftenders
tenders in
in certain
certain exchange
exchange offers
offers before
before the
the registration
statement
is declared
declared effective.
effective.33
An issuer
issuer may
may begin
begin the
the offering
offering period
period prior
33 An
statement is
prior to
to effectiveness
effectiveness (shortening
(shortening the
the
time
time after
after effectiveness
effectiveness that
that itit must
must remain
remain open),
open), provided
providedthat
thatno
no securities
securities are
are actually
actually exchanged/purchased
exchanged/purchased
until
with the
tender offer
offer
until the
the registration
registration statement
statement is
is effective
effectiveand
and the
the tender
tender offer
offer has
has expired
expired in
in accordance
accordance with
the tender
rules.
Rule
162
is
available
for
exchange
offers
that
comply
with
Rule
13e-4
and
Regulation
14D.
rules. Rule 162 is available for exchange offers that comply with Rule 13e-4 and Regulation 14D.

Early
of exchange
exchangeoffers
offers for
for straight
straight debt
securities
Early commencement
commencement of
debt securities
In
amended so
sothat
thatitit might
might be
be available
available for
for exchange
offers for
for straight
In December
December 2008,
2008, Rule
Rule 162
162 was
was amended
exchange offers
straight debt
debt
securities
provided that:
samewithdrawal
withdrawal rights
rights as
asitit would
would ifif the
the offering
offering were
for
securities provided
that: (1)
(1) the
the offeror
offeror provides
provides the
the same
were for
equity
securities;
(2)
if
a
material
change
occurs
in
the
information
published,
sent
or
given
to
the
debtholders,
equity securities; (2) if a material change occurs in the information published, sent or given to the debtholders, the
the
offeror
offeror disseminates
disseminates information
informationabout
aboutthe
the material
materialchange
change to
to the
the debtholders
debtholders in
in compliance
compliance with
with Rule
Rule 13e-4;
13e-4; and
and
(3)
offer is
with withdrawal
(3) the
the offer
is held
held open
open with
withdrawalrights
rightsfor
forthe
theminimum
minimumperiods
periodsspecified
specifiedininRule
Rule13e-4
13e-4 and
and Regulation
Regulation
14D.
For
exchange
offers
of
straight
debt
securities,
an
issuer
must
decide
whether
the
benefits
of
early
14D. For exchange offers of straight debt securities, an issuer must decide whether the benefits of early
commencement
outweigh the
theability
ability to
to provide
provide no
no or
or limited
limited withdrawal
commencement outweigh
withdrawal rights,
rights, or
or to
to provide
provide for
foran
an early
early tender
tender
option.
option.

Consent
olicitations
Consent ss olicitations
Often,
may wish
wish to
to solicit
solicit consents
from its
or coupled
coupled with
with aa
Often, an
an issuer
issuer may
consents from
its debtholders,
debtholders, whether
whether on
on aa standalone
standalone basis
basis or
tender
offer
or
exchange
offer.
The
purpose
of
soliciting
such
a
consent
is
to
modify
the
terms
of
the
debt
security
tender offer or exchange offer. The purpose of soliciting such a consent is to modify the terms of the debt security
being
tendered or
or exchanged.
exchanged. The
The first
first step
is to
to undertake
undertake aa review
review of
of the
the applicable
applicable indenture
indenture provisions
provisions to
to
being tendered
step is
determine
the consent
consent requirements
requirementsfor
for amendments
amendmentsor
orwaivers.
waivers. In
In addition,
addition, amendments
amendmentsinvolving
involving aa significant
significant
determine the
change
in the
the nature
nature of
of the
the investment
investment to
to the
the remaining
remaining holders
holders may
may result
result in
in the
remaining securities
change in
the remaining
securities being
being
deemed
a
“new
security”
which
would
have
to
be
registered
under
the
Securities
Act
or
be
subject
deemed a “new security” which would have to be registered under the Securities Act or be subject to
to an
an exemption
exemption
from
are aa few
few limitations
limitations with
in that
that under
from registration.34
registration.34 There
There are
withrespect
respect to
to consents,
consents, in
under most
most indentures
indentures and
and under
under
Section
316(b)
of
the
Trust
Indenture
Act
of
1939,
consents
cannot
reduce
principal
or
interest,
amend
the
Section 316(b) of the Trust Indenture Act of 1939, consents cannot reduce principal or interest, amend the
maturity
the form
form of
of the
maturity date,
date, change
change the
of payment
payment or
or make
make other
other economic
economic changes
changes to
to the
the terms
terms of
the debt
debt securities
securities
held
by non-tendering
held by
non-tendering debtholders.
debtholders.

Standalone
Standalone consents
consents
In
an acquisition,
acquisition, reorganization
In certain
certain situations,
situations, for
for example,
example, in
in order
order to
to permit
permitaa potential
potentialtransaction,
transaction, such
such as
as an
reorganization
or
refinancing,
an
issuer
may
want
to
conduct
a
“standalone”
consent
solicitation
as
a
means
of amending
amending
or refinancing, an issuer may want to conduct a “standalone” consent solicitation as a means of
restrictive
or events
eventsof
of default
default provisions
provisions under
under an
anexisting
existing indenture
indenture that
thatotherwise
otherwisewould
wouldlimit
limit its
restrictive covenants
covenants or
its
ability
ability to
toengage
engage in
in the
the transaction.
transaction. In
In the
the current
current environment,
environment,some
some issuers
issuers must
must modify
modifyindenture
indenture covenants
covenants
that
restrict or
or prohibit
“going concern”
that restrict
prohibit aa restructuring
restructuring of
of other
other debt
debt in
in order
order to
to preserve
preserve “going
concern” value
value and
and avoid
avoid
bankruptcy.
consenting holders
holders will
will remain
or waived,
waived,
bankruptcy. Because
Because consenting
remain subject
subject to
to the
the terms
terms of
of the
the indenture
indenture as
as amended
amended or
holders
may
be
reluctant
to
agree
to
significant
changes.
Standalone
consent
solicitations
typically
remain
holders may be reluctant to agree to significant changes. Standalone consent solicitations typically remain open
open
for
minimum of
days, although
although aasupplemental
supplementalindenture
indenturegiving
giving effect
effect to
to the
theamendments
amendmentsor
for aa minimum
of ten
ten business
business days,
or
33
Many market
market participants
participants and
and commentators
commentators note
note that
that there
there remains
remains aa need
needto
toexamine
examine the
theregistration
registration requirements
requirements for
for exchange
offers,
33 Many
exchange offers,
particularly
affect WKSIs.
particularly as
as they
they affect
WKSIs. InInparticular,
particular,market
marketparticipants
participantshave
havesuggested
suggested that
that registration
registrationstatements
statements on
on Form
Form S-4
S-4 filed
filed by
by WKSIs
WKSIs
become
effective immediately
immediately upon
uponfiling.
filing. See,Letter
become effective
See,Letter from
from Securities
Securities Industry
Industry and
and Financial
Financial Markets
Markets Association
Association to
to the
the Securities
Securities and
and
Exchange
Commission, dated
datedJanuary
January27,
27,2009.
Exchange Commission,
2009.
34
Anattempt
attemptto
to revise
revise key
key payment
payment terms
terms such
suchas
asmaturity,
maturity, interest
interest rate
rate or
or type
type of
of interest
interest paid
paid may
may be
considered an
an offer
offer and
sale of
of aa “new
“new
34 An
be considered
and sale
security”
Bryant B.
security” under
under SEC
SEC interpretations,
interpretations,which
whichwould
wouldbe
betreated
treatedas
asan
an exchange
exchange offer
offer for
forsecurities
securitieslaw
lawpurposes.
purposes. See,
See, Bryant
B. Edwards
Edwards and
and Jon
Jon
J.
Bancone, “Modifying
“Modifying Debt
4747
BUS
J. Bancone,
DebtSecurities:
Securities:The
TheSearch
Search for
for the
the Elusive
Elusive ‘New
‘NewSecurity’
Security’Doctrine,”
Doctrine,”
BUSLAW,
LAW, 571
571 (1992).
(1992).
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waivers
and delivered
delivered as
soon as
as the
therequisite
requisite consents
consentsfrom
from securityholders
securityholders are
waivers sought
sought may
may be
be executed
executed and
as soon
are
obtained.
obtained.

Exit
Exit consents
consents
If
would like
significantly restrictive
offer or
offer
If an
an issuer
issuer would
like to
to change
change significantly
restrictive indenture
indenture provisions,
provisions, aa tender
tender offer
or exchange
exchange offer
coupled
with aa consent
solicitation can
be an
an attractive
attractive option.
option. “Exit
“Exit consents”
different from
coupled with
consent solicitation
can be
consents” are
are different
from standalone
standalone or
or
ordinary
they are
are given
given by
by tendering
tendering or
or exchanging
exchanging debtholders
debtholders (who
ordinary consent
consent solicitations
solicitations because
because they
(who are
are about
about to
to
give
old securities)
as opposed
opposedtotocontinuing
continuing holders
holders of
of the
the old
old debt
debt securities.
securities. The
The tendering
tendering debtholders
debtholders
give up
up the
the old
securities) as
will
part of
of the
of securities
willbe
berequired
requiredtotoconsent
consentto
tothe
therequested
requested amendments
amendments as
as part
the tender
tender of
securities pursuant
pursuant to
to the
the tender
tender
offer
or
exchange
offer.
offer or exchange offer.
If
of holders
holders (specified
(specified in
If the
the requisite
requisite percentage
percentage of
in the
the indenture)
indenture) tender
tender their
their securities,
securities, the
the issuer
issuer will
willbe
be able
able to
to
amend
the terms
terms of
of the
useful incentive
incentive to
amend the
the indenture
indenture and
and bind
bind all
all the
the holders.
holders. Exit
Exitconsents
consentscan
can prove
prove to
to be
be aa useful
to
participate
or exchange
offer and
and to
to address
address“holdout”
“holdout” problems.
or waivers
waivers
participate in
in aa tender
tender or
exchange offer
problems. These
These amendments
amendments or
generally
will
not
affect
the
tendering
holders
that
receive
cash
or
new
securities
upon
the
consummation
of the
generally will not affect the tendering holders that receive cash or new securities upon the consummation of
the
offer.35
However,
the
result
of
obtaining
the
requisite
consents
is
that
non-tendering
holders
will
be
bound
35
offer. However, the result of obtaining the requisite consents is that non-tendering holders will be bound by
by the
the
changes.
Accordingly, when
an issuer
issuer announces
announces that
that the
therequisite
requisitenumber
numberof
of holders
holders(for
(for example
example aamajority)
majority)
changes. Accordingly,
when an
has
decided to
to participate
participate in
in the
the tender
tenderoffer
offer or
or exchange
exchangeoffer,
offer, for
for all
all practical
the remaining
remaining
has decided
practical purposes
purposes the
debtholders
must decide
whether to
or be
beleft
left with
with aa debt
debtobligation
obligation with
with significantly
significantly reduced
debtholders must
decide whether
to tender/exchange,
tender/exchange, or
reduced
protections.
protections.
Generally,
consent solicitation
solicitation is
to any
legal framework
framework other
offers
Generally, a
a consent
is not
not subject
subject to
any legal
other than
than that
that applicable
applicable to
to tender
tender offers
and
exchange
offers.
U.S.
courts
have
viewed
exit
consents
as
permissible
contract
amendments
governed
and exchange offers. U.S. courts have viewed exit consents as permissible contract amendments governed by
by
basic
contract law
law principles.36
basic contract
principles.36 The
The total
total consideration
consideration offered
offered in
inaatender
tender or
or exchange
exchange may
may include
include aa consent
consent
payment
available only
only to
to holders
holders that
that tender
tender on
on or
or prior
prior to
to the
the consent
consent deadline,
deadline,typically
typically ten
ten business
daysafter
payment available
business days
after
the
commencement of
of the
the offer
offer and
consent solicitation
solicitation (a
offer or
offer must
kept open
open for
for 20
20
the commencement
and consent
(a tender
tender offer
or exchange
exchange offer
must be
be kept
business
days). Typically,
Typically, the
also is
is the
the expiration
expiration time
time for
for withdrawal
business days).
the payment
payment deadline
deadline also
withdrawalrights,
rights,unless
unless such
such
rights
required by
by statute
to remain
remain available
available longer.
rights are
are required
statute to
longer.
In
instances, the
themodifications
modifications effected
effected by
by the
the consent
consent solicitation
solicitation or
may rise
rise to
to the
the level
level of
In some
some instances,
or exit
exit consent
consent may
of aa
modification
for
tax
purposes.
We
discuss
the
consequences
of
such
a
determination
above,
under
“Non-cash
modification for tax purposes. We discuss the consequences of such a determination above, under “Non-cash
tenders
tenders –- Tax
Taxconsequences.”
consequences.”

Tax
considerations
Tax considerations
An
that exchanges
exchangesnew
newdebt
debtfor
forold
old debt
debtwill
will recognize
ordinary COD
income to
An issuer
issuer that
recognize ordinary
COD income
to the
the extent
extent the
the adjusted
adjusted
issue
price
of
the
old
debt
exceeds
the
issue
price
of
the
new
debt.
A
modification
of
existing
debt
will be
issue price of the old debt exceeds the issue price of the new debt. A modification of existing debt will
be treated
treated
as
an
exchange
of
such
debt
for
new
debt
if
the
modification
is
“significant.”
Generally,
modifications
are
as an exchange of such debt for new debt if the modification is “significant.” Generally, modifications are
significant
of the
existing
significant if,
if,among
amongother
otherthings,
things,(1)
(1)the
theyield
yieldchanges
changes by
bythe
thegreater
greater of
of 25
25 basis
basis points
points and
and 5%
5% of
the existing
yield,
materially deferred,
yield, (2)
(2) scheduled
scheduled payments
payments are
are materially
deferred, (3)
(3) modified
modifiedcredit
creditenhancements
enhancements change
change payment
payment
expectations,
or (4)
(4) the
of the
(e.g., from
from debt
to equity
equity or
expectations, or
the nature
nature of
the security
security changes
changes (e.g.,
debt to
or from
fromrecourse
recourse to
to nonrecourse).
nonrecourse).
By
solicitations that
to change
change“customary
“customary accounting
accounting or
or financial
financial covenants”
covenants” would
would
By contrast,
contrast, certain
certain consent
consent solicitations
that seek
seek to
not,
in
themselves,
constitute
significant
modifications.
For
a
discussion
of
certain
exceptions
to
the
recognition
not, in themselves, constitute significant modifications. For a discussion of certain exceptions to the recognition
of
relief from
of COD
COD income
income and
and relief
from the
the AHYDO
AHYDOrules,
rules,see
see “Introduction—Tax
“Introduction—Tax considerations”,
considerations”, above.
above.

Assuming
exchange or
or modification
modification constituted
recapitalization, such
exchangeor
or modification
modification generally
Assuming the
the exchange
constituted a
a recapitalization,
such exchange
generally
should
not result
result in
in gain
debtholder. However,
relative to
should not
gain or
or loss
loss to
to the
the debtholder.
However,depending
depending on
on the
the terms
terms of
of the
the new
new debt
debt relative
to
the
old debt,
couldfollow.
follow. For
the old
debt, certain
certain tax
tax consequences
consequences could
For example,
example, ifif the
the principal
principal amount
amount of
of the
the new
new debt
debt
35
Theeffectiveness
effectivenessof
ofthe
theamendments
amendmentsand
andwaivers
waiversisistypically
typically subject
for
35 The
subject to
to the
the condition
conditionthat
thatthe
thetendered
tenderedsecurities
securitieshave
have been
been accepted
accepted for
payment
or exchange
pursuant to
to the
the offer.
offer.
payment or
exchange pursuant
36
See,e.g.,
e.g.,Katz
Katzv.v.Oak
OakIndustries,
Industries,508
508A.
A. 2d
2d 873
873 (Del.
(Del. Ch.
Ch. 1986).
1986).
36 See,
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exceeded
that of
of the
the old
old debt
debt the
the holder
holder could
could recognize
exceeded that
recognize gain
gain equal
equal to
to the
the fair
fair market
market value
value of
ofsuch
such excess.
excess.
Exchanges
and
modifications
also
can
create
OID
or,
conversely,
an
amortizable
premium,
due
to differences
differences in
in
Exchanges and modifications also can create OID or, conversely, an amortizable premium, due to
the
issue
price
of
the
new
debt
and
the
stated
redemption
price
at
maturity.
the issue price of the new debt and the stated redemption price at maturity.

In
case,particular
particular attention
attention must
must be
be paid
paid to
to terms
terms of
of art
art like
like issue
price, the
In each
each case,
issue price,
the meaning
meaning of
of which
which may
may vary
vary
depending
on aa number
number of
of factors.
factors. For
if existing
price” of
depending on
For example,
example, if
existing debt
debt is
is publicly
publiclytraded,
traded, the
the “issue
“issue price”
of new
new debt
debt
issued
(or constructively
constructively issued,
of aa modification)
modification) in
current
issued (or
issued, in
in the
the case
case of
inexchange
exchange for
forsuch
such debt
debt is
is deemed
deemed the
the current
market
price. Given
ormodifications
modifications will
will often
in COD
COD
market price.
Givencurrent
current economic
economic conditions,
conditions, debt
debt exchanges
exchanges or
often result
result in
income
because
the
market
prices
of
many
existing
debt
securities
are
steeply
discounted
from
their
adjusted
income because the market prices of many existing debt securities are steeply discounted from their adjusted issue
issue
prices.
prices.

Other
OtherExchanges
Exchanges
Debt
Debt equity
equityswaps
swaps
A
of recalibrating
A debt
debt equity
equity swap
swap is
is another
another means
means of
recalibrating an
an issuer’s
issuer’s balance
balance sheet.
sheet. In
In aa debt
debt equity
equity swap,
swap, the
the issuer
issuer
exchanges
alreadyoutstanding
outstandingdebt
debtfor
fornewly
newly issued
issuedequity
equity securities.
securities. It
an exchange
exchangeoffer.
offer. A
A debt
exchanges already
It is,
is, in
in essence,
essence, an
debt
equity
executed with
with aa bank
bank lender,
lender, or
or it
it may
with holders
equity swap
swap may
may be
be executed
may be
be executed
executed with
holders of
of an
an issuer’s
issuer’s debt
debt securities.
securities.
In
more common
common for
in aa debt
equity swap
In fact,
fact, in
in recent
recent years,
years, itit has
has become
become more
for aa bank
bank or
or other
other lender
lender to
to engage
engage in
debt equity
swap
rather
than
force
a
defaulting
issuer
into
bankruptcy.
Lenders
often
hope
that
they
will
receive
a
higher
return on
rather than force a defaulting issuer into bankruptcy. Lenders often hope that they will receive a higher return
on
their
by taking
taking an
an equity
equity position.
position. The
by changing
its debt
debt to
to equity
equity ratio,
ratio, benefits
benefits financially
financially
their investment
investment by
The issuer,
issuer, by
changing its
from
and may
may improve
improve its
its ratings.
from the
the exchange,
exchange, and
ratings.

Securities
law considerations
Securities law
considerations
There
are aa number
number of
of considerations
considerations that
that an
an issuer
issuermust
mustbear
bearininmind
mindin
in carrying
carrying out
out aa debt
debt equity
equity swap.
swap. The
There are
The
issuer
must be
be mindful
mindful that
of securities
securities must
must comply
comply with
issuer must
that any
any exchange
exchange of
withthe
the tender
tender offer
offerand
and exchange
exchange rules
rules
described
above. IfIf aa lender
of the
equity securities
described above.
lender extinguishes
extinguishes aa bank
bank line
line in
in exchange
exchange for
for equity,
equity, the
the issuance
issuance of
the equity
securities
must
comply
with
all
applicable
securities
laws
namely
it
must
either
be
registered
or
exempt
from registration.
must comply with all applicable securities laws – namely it must either be registered or exempt from
registration.
In
to be
be mindful
mindful of
In addition,
addition, an
an issuer
issuer needs
needs to
of the
the disclosure
disclosure obligations
obligationsthat
thatmay
maybe
betriggered
triggeredby
bysuch
suchan
anevent,
event, as
as
itit may
may constitute
constitute aa material
material event.
event.

Corporate
and other
other considerations
considerations
Corporate governance
governance and
The
to be
be issued
issued depends
dependson
onthe
thevalue
valueof
of outstanding
outstanding debt
debt to
to be
be exchanged.
exchanged. An
An issuer
to
The number
number of
of shares
shares to
issuer seeking
seeking to
engage
in
a
debt
equity
swap
must
ensure
that
it
has
sufficient
authorized
capital
available
prior
to
commencing
engage in a debt equity swap must ensure that it has sufficient authorized capital available prior to commencing
the
exchange. If
the issuer’s
issuer’s certificate
certificate
the exchange.
If the
the issuer
issuer lacks
lacks sufficient
sufficientauthorized
authorizedcapital,
capital,ititmay
maybe
benecessary
necessary to
to amend
amend the
of
incorporation
to
increase
the
share
capital.
This
can
often
be
a
time
consuming
process
since
it
entails
of incorporation to increase the share capital. This can often be a time consuming process since it entails seeking
seeking
shareholder
approval. An
of equity
shareholder approval.
Anissuer
issueralso
alsoneeds
needs to
to determine
determine the
the percentage
percentage of
equity securities
securities that
that may
may be
be issued;
issued; an
an
issuance
of over
over 20%
20% of
of pre-transaction
pre-transaction total
total shares
outstanding may
may trigger
issuance of
shares outstanding
trigger national
nationalsecurities
securitiesexchange
exchange limits,37
limits,37
and
may require
require shareholder
shareholder approval.
approval. Because
the issuance
issuanceof
of equity
equity securities
securities as
aspart
partof
of aadebt
debtequity
equity swap
swapwill
will
and may
Because the
be
dilutive
to
existing
holders,
this
may
prove
difficult.
be dilutive to existing holders, this may prove difficult.

Because
thelender
lenderorordebtholder
debtholderwill
willbe
beeffectively
effectively subordinating
subordinating its
its position
position by
by giving
giving up
it
Because the
up its
its creditor
creditor status,
status, it
may
require
a
“sweetener”
this
may
come
in
the
form
of
issuing
preferred
stock
or
convertible
preferred
stock,
may require a “sweetener” – this may come in the form of issuing preferred stock or convertible preferred stock,
or
participating preferred.
to consider
consider carefully
carefully the
terms of
of the
the security
securityitit will
will offer,
or issuing
issuing participating
preferred. An
Anissuer
issuer needs
needs to
the terms
offer,
including
voting rights
dividend.
including the
the class,
class, voting
rights and
and dividend.

37
Wediscuss
discussthese
theseissues
issuesininAppendix
Appendix A.
A.
37 We
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Tax
considerations
Tax considerations
An
in aa debt
debt equity
equity swap
swap will
will recognize
An issuer
issuer that
that engages
engages in
recognize ordinary
ordinary COD
COD income
income to
to the
the extent
extent the
the adjusted
adjusted issue
issue
price
of
the
debt
exceeds
the
market
value
of
the
equity
it
issues.
We
discuss
certain
exceptions
to
the recognition
recognition
price of the debt exceeds the market value of the equity it issues. We discuss certain exceptions to the
of
including under
the Recovery
RecoveryAct,
Act,above
aboveunder
under“Introduction
“Introduction–- Tax
Tax considerations.”
considerations.” Similar
Similar to
of COD
COD income,
income, including
under the
to
debt
for debt
debtfor
for equity
equity swap
swap also
also should
should not
not result
result in
in gain
to the
debt for
debt exchanges,
exchanges, aa debt
gain or
or loss
loss to
the holder
holder ififthe
the exchange
exchange
constitutes
recapitalization. ItItshould
debt will
will carryover
constitutes aa recapitalization.
shouldbe
benoted
notedmarket
marketdiscount
discountaccrued
accrued on
on the
the exchanged
exchanged debt
carryover to
to
the
equity.
the equity.

Equity
exchanges
Equityfor
forequity
equity
exchanges
When
issuer tenders
tendersfor
for its
its own
own equity
equity securities,
securities, aa number
number of
of considerations
considerations arise.
arise. First,
When an
an issuer
First, an
an issuer
issuer must
must
ensure
that itit is
is permitted
permitted to
in the
the exchange
exchange under
understate
statelaw.
law. Section
Section 160(a)(1)
160(a)(1) of
ensure that
to engage
engage in
of the
the Delaware
Delaware General
General
Corporation
Law prohibits
from purchasing
its own
own stock
stock if
if the
entity’s capital
Corporation Law
prohibits aa corporation
corporation from
purchasing its
the entity’s
capital is
is impaired
impaired or
or ifif such
such
purchase
would
impair
capital.
purchase would impair capital.

In
issuer must
must be
bemindful
mindful of
of its
obligations under
In the
the context
context of
of an
an equity
equity for
for equity
equity exchange,
exchange, an
an issuer
its disclosure
disclosure obligations
under
Regulation
FD
and
the
securities
law
antifraud
provisions,
particularly
Rule
10b-5.
Under
Rule
Regulation FD and the securities law antifraud provisions, particularly Rule 10b-5. Under Rule10b-5
10b-5an
an issuer
issuer is
is
prohibited
when it
it is
of material
material nonpublic
nonpublic information.
information. The
prohibited from
from purchasing
purchasing its
its stock
stock when
is in
in possession
possession of
The same
same
considerations
that apply
apply to
to aa purchase
purchaseof
of debt
debt securities
securitiesare
areapplicable
applicablein
inthis
this context.
context. An
considerations that
An issuer
issuer must
must determine
determine
whether
the transaction
transaction itself
itself constitutes
constitutes material
material nonpublic
nonpublic information.
information. An
whether the
Anissuer
issueralso
also must
must determine
determine whether
whether
itit is
acquisition, that
is in
in possession
possession of
of other
other information,
information,such
suchas
as unreleased
unreleased earnings
earnings or
or an
an unannounced
unannounced acquisition,
that must
must be
be
disclosed
prior to
disclosed prior
to commencing
commencingan
an exchange.
exchange.

In
must comply
comply with
with all
In addition,
addition, an
an issuer
issuer must
all tender
tender offer
offer rules
rules when
when conducting
conducting an
an equity
equity exchange.
exchange. Sections
Sections
(d),
13(e),
14(d),
14(e)
and
14(f)
all
are
applicable
to
an
equity
exchange.
An
issuer
also
is required,
required, as
as itit is
is with
with
13
13(d), 13(e), 14(d), 14(e) and 14(f) all are applicable to an equity exchange. An issuer also is
an
exchange of
of convertible
convertible debt,
debt, to
to file
file aa Schedule
TO with
with the
an exchange
Schedule TO
the SEC.
SEC.
An
be cautious
cautious that
that its
its equity
equity exchange
exchangedoes
doesnot
notinadvertently
inadvertentlytrigger
trigger the
the“going
“going private”
private” rules
An issuer
issuer must
must be
rules under
under
Rule
13e-3 of
of the
the Exchange
ExchangeAct.
Act. These
rules apply
apply if
if any
of an
an issuer’s
issuer’s equity
equity securities
securities is
is intended
intended to
to
Rule 13e-3
These rules
any purchase
purchase of
cause
the
equity
security
of
an
issuer
registered
under
Section
12(g)
or
Section
15(d)
of
the
Exchange
Act
to
be
cause the equity security of an issuer registered under Section 12(g) or Section 15(d) of the Exchange Act to be
held
by fewer
fewer than
300 persons.
persons. Rule
Rule 13e-3(g)(2)
13e-3(g)(2) contains
contains an
anexemption
exemptionfrom
fromthe
the“going
“going private”
private” rules
if the
held by
than 300
rules if
the
securityholders
are
offered
or
receive
only
an
equity
security
that:
(1)
has
substantially
the
same
rights
as
securityholders are offered or receive only an equity security that: (1) has substantially the same rights as that
that
being
tendered, including
including voting,
voting, dividends,
liquidation rights
being tendered,
dividends, redemption
redemption and
and liquidation
rights (except
(except that
that this
this requirement
requirement is
is
deemed
satisfied if
if non-affiliated
12 of
of
deemed satisfied
non-affiliated holders
holders are
are offered
offered common
common stock),
stock), (2)
(2) is
is registered
registered pursuant
pursuant to
to Section
Section 12
the
Exchange Act
Act (or
required to
to be
be filed
filed by
to Section
Section 15(d)),
15(d)), and
(3) is
the Exchange
(or reports
reports are
are required
by the
the issuer
issuer pursuant
pursuant to
and (3)
is listed
listed on
on aa
national
securities
exchange
or
authorized
to
be
quoted
on
Nasdaq
(if
the
tendered
security
also
was
so
listed
national securities exchange or authorized to be quoted on Nasdaq (if the tendered security also was so listed or
or
quoted).
quoted).

If
involves aa“distribution”
“distribution” under
is prohibited
prohibited from
from making
making bids
bids for,
for,
If an
an equity
equity exchange
exchange involves
under Regulation
Regulation M,
M, the
the issuer
issuer is
or
the offered
offered security.
security. These
prohibitions will
will not
nonconvertible
or purchasing,
purchasing, the
These prohibitions
not apply
applyto
toinvestment
investment grade
grade rated,
rated, nonconvertible
preferred
stock, however.
however. These
offer materials
mailed
preferred stock,
These restrictions
restrictions typically
typicallycommence
commencewhen
when the
the exchange
exchange offer
materials are
are mailed
and
continue through
through the
the conclusion
conclusion of
of the
the offer.
offer.
and continue

Liability
Considerations
Liability
Considerations
Restructuring
or
Restructuring transactions,
transactions, whether
whether redemptions,
redemptions, privately
privatelynegotiated
negotiated or
oropen
open market
marketpurchases,
purchases, or
or tender
tender or
exchange
offers,
involve
the
“purchase
and
sale
of
[a]
security.”
Therefore,
these
transactions
are
subject
to
the
exchange offers, involve the “purchase and sale of [a] security.” Therefore, these transactions are subject to the
general
antifraud provisions
provisions of
general antifraud
of Section
Section 10(b)
10(b) of
of the
the Exchange
Exchange Act
Act and
and Rule
Rule 10b-5.
10b-5. Section
Section 10(b)
10(b) of
of the
the Exchange
Exchange
Act
implied cause
of action
who use
use any
any manipulative
manipulative
Act is
is an
an implied
cause of
action covering
covering all
all transactions
transactions in
in securities
securities and
and all
all persons
persons who
or
devices in
in connection
connection with
with the
or sale
sale of
of any
any securities.
securities. Rule
substantially the
or deceptive
deceptive devices
the purchase
purchase or
Rule 10b-5
10b-5 covers
covers substantially
the
same
ground as
as Section
Section 10(b)
10(b) and
and prohibits,
prohibits, among
other matters,
matters, the
the making
making of
same ground
among other
of any
any untrue
untrue statement
statement of
of aa
material
statementsmade
madenot
notmisleading.
misleading. Under
material fact
fact or
or the
the omission
omission of
of aa material
material fact
factnecessary
necessary to
to make
make the
the statements
Under
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Rule
10b-5, the
the issuer,
issuer, its
its directors,
directors, officers
officers and
employees, and
andits
its agents,
agents,including
including financial
financial intermediaries
intermediaries
Rule 10b-5,
and employees,
retained
by
the
issuer,
may
be
held
liable.
retained by the issuer, may be held liable.
Tender
and exchange
exchange offers
offers are
are also
also subject
subject to
to Section
Section 14(e)
14(e) of
of the
the Exchange
Exchange Act
Act and
the rules
rules promulgated
promulgated
Tender and
and the
thereunder.
substantially identical
identical
thereunder. In
In addition
additionto
tospecific
specificprocedural
proceduralrequirements,
requirements, Section
Section 14(e)
14(e) contains
contains substantially
prohibitions
prohibitionsregarding
regardingmaterial
materialmisstatements
misstatements and
and omissions
omissions as
as Section
Section 10(b)
10(b) and
and Rule
Rule 10b-5.
10b-5.

If
offer is
is registered
registered under
underthe
theSecurities
SecuritiesAct,
Act,participants,
participants,in
inaddition
addition to
to liabilities
liabilities under
If the
the exchange
exchange offer
under the
the
Exchange
Act,
will
be
subject
to
liability
under
the
Securities
Act,
including
Section
11
liability
(with
to
Exchange Act, will be subject to liability under the Securities Act, including Section 11 liability (with respect
respect to
registration
statements)
and
Section
12
(with
respect
to
the
prospectuses
and
oral
communications).38
Financial
38
registration statements) and Section 12 (with respect to the prospectuses and oral communications). Financial
intermediaries
subjectto
toliability
liability as
“statutory underwriters”
underwriters” in
in connection
with solicitations
intermediaries in
in particular
particular may
may be
be subject
as “statutory
connection with
solicitations
of
in order
order to
to avail
avail itself
of participation
participation in
inthe
the exchange
exchange offer.39
offer.39 It
It is
is therefore
therefore customary
customary for
for aa dealer-manager,
dealer-manager, in
itself of
of aa
due
diligence defense
defense to
to Securities
SecuritiesAct
Act liability,
liability, to
its
due diligence
toengage
engage in
in appropriate
appropriate due
due diligence
diligence regarding
regarding the
the issuer
issuer and
and its
operations,
financial status
prospects as
aswell
well as
asto
to receive
receivelegal
legal opinions
opinions and
and comfort
comfort letters
from the
operations, financial
status and
and prospects
letters from
the issuer’s
issuer’s
accountants.
time and
cost to
to the
the exchange
exchange offer.
offer.
accountants. The
The diligence
diligenceprocess
process also
also adds
adds time
and cost

Legal
Legal Challenges
Challenges
Restructurings
from holders
Restructurings may
may lead
lead to
to legal
legal challenges.
challenges. The
The legal
legal challenges
challenges usually
usually come
come from
holders of
of securities
securities that
that do
do
not
or protections
protections afforded
afforded by
by their
their
not participate
participate in
in the
the restructuring
restructuringand
andbelieve
believethat
that the
the value
value ififthese
these securities
securities or
securities
are adversely
adverselyaffected.
affected. In
In addition,
the“all
“all holders”
holders” rule
not apply
apply to
to tender
tender offers
offers for
for
securities are
addition, because
because the
rule does
does not
straight
debt
securities,
holders
who
are
not
offered
the
right
to
participate
(for
example,
because
the
offering
straight debt securities, holders who are not offered the right to participate (for example, because the offering is
is
limited
impaired. The
In
limited to
to QIBs)
QIBs)may
may also
also claim
claim that
that their
their securities
securities are
are impaired.
The effects
effects of
of litigation
litigationcan
can be
be burdensome.
burdensome. In
some
instances,
the
litigation
will
enjoin
the
issuer
from
completing
the
tender
or
exchange
offer.
However,
if
some instances, the litigation will enjoin the issuer from completing the tender or exchange offer. However, if
litigation
it is
how the
violation would
litigationisisresolved
resolved after
after the
the completion
completion of
of the
the transaction,
transaction, it
is unclear
unclear how
the violation
would be
be remedied
remedied
because
in the
the case
caseof
of an
an exchange,
exchange,holders
holders already
already hold
hold the
the new
new securities.
securities.
because in

Realogy
Realogy Case
Case
A
crystallizes some
some of
of the
the challenges
challenges associated
associatedwith
with debt
debt restructurings.
restructurings. In
In the
A recent
recent Delaware
Delaware court
court case
case crystallizes
the
Realogy
case,40
Realogy
Corporation
(“Realogy”)
announced
an
exchange
offer
for
its
outstanding
notes
(Senior
40
Realogy case, Realogy Corporation (“Realogy”) announced an exchange offer for its outstanding notes (Senior
Notes
due
2014,
Senior
Toggle
Notes
due
2014
and
Senior
Subordinated
Notes
due
2015)
for
up
to
$500
million of
of
Notes due 2014, Senior Toggle Notes due 2014 and Senior Subordinated Notes due 2015) for up to $500 million
additional
term
loans
issued
pursuant
to
an
accordion
feature
under
Realogy’s
senior
credit
facility.
This
additional term loans issued pursuant to an accordion feature under Realogy’s senior credit facility. This
accordion
feature allowed
allowed Realogy
Realogy to
to incur
incur additional
additional indebtedness
underthe
thecredit
creditfacility.
facility. The
accordion feature
indebtedness under
The new
new term
term loans
loans
would
whereasexisting
existing notes
noteswere
wereunsecured.
unsecured. The
The terms
termsof
of the
the offer
offer set
set aapriority
priority as
to which
which holders
would be
be secured,
secured, whereas
as to
holders
were
entitled to
to accept
accept the
theoffer
offer –- holders
Notes ($125
($125 million),
million), then
were entitled
holders of
of Senior
Senior Subordinated
Subordinated Notes
then holders
holders of
of Senior
Senior
Notes
($500
million)
and
then
holders
of
Toggle
Notes
($500
million,
less
any
amounts
tendered
by
the
Notes ($500 million) and then holders of Toggle Notes ($500 million, less any amounts tendered by the other
other
classes).
As a
result of
of this
this priority,
priority, holders
classes). As
a result
holders of
of Toggle
Toggle Notes
Notes would
would likely
likelybe
beunable
unableto
toparticipate
participatein
inthe
theexchange
exchange
offer
who would
would receive
offer and
and would,
would, effectively,
effectively,be
besubordinated
subordinated to
to tendering
tendering holders
holders from
from the
the other
other classes
classes who
receive
secured
debt.
secured debt.

The
trustee and
and aanoteholder
noteholdercontrolled
controlled by
by Carl
Carl Icahn,
The trustee
Icahn, High
High River
RiverL.P.,
L.P.,sued
sued Realogy
Realogy on
on the
the basis
basis that,
that, among
among
other
things, the
offer violated
other things,
the exchange
exchange offer
violated the
the terms
terms of
of the
the indenture,
indenture, specifically
specifically the
the “negative
“negative pledge”
pledge” covenant.
covenant.
The
senior credit
credit facility
facility allowed
The senior
allowed“Permitted
“PermittedRefinancing
RefinancingIndebtedness”
Indebtedness”to
torefinance
refinancethe
the notes,
notes, provided
provided the
the
38
Cashtender
tenderoffers
offersare
arenot
notregistered
registered
under
Securities
Act.Therefore,
Therefore,none
noneofofthe
theparticipants,
participants,including
includingfinancial
financialintermediaries,
intermediaries,will
will
38 Cash
under
thethe
Securities
Act.
have
SecuritiesAct
Act liabilities.
liabilities.
have Securities
39
Section2(a)(11)
2(a)(11)ofofthe
theSecurities
SecuritiesAct
Actdefines
defines“underwriter”
“underwriter” broadly
“Any person
from an
an issuer
issuer with
with aa view
view to,
39 Section
broadly as:
as: “Any
person who
who has
has purchased
purchased from
to, or
or
offers
or sells
sells for
for an
anissuer
issuerininconnection
connectionwith,
with,the
thedistribution
distributionofofany
anysecurity,
security,ororparticipates
participatesororhas
hasaadirect
directororindirect
indirect participation
participation in
offers or
in any
any
such
undertaking, or
participation in
in the
the direct
direct or
or indirect
indirect underwriting
such undertaking,
or participates
participates or
or has
has aa participation
underwritingof
ofany
anysuch
such undertaking;
undertaking; but
but such
such term
term shall
shall not
not
include
person whose
whose interest
interestisis limited
limited to
to a
commission from
from an
of the
usual and
and customary
customary distributors’
distributors’
include aa person
a commission
an underwriter
underwriter or
or dealer
dealer not
not in
in excess
excess of
the usual
or
or sellers’
sellers’ commission.”
commission.”(emphasis
(emphasis added)
added)
40
TheBank
BankofofNew
NewYork
YorkMellon
Mellonand
andHigh
High River
River Limited
Limited Partnership
40 The
Partnershipv.
v.Realogy
Realogy Corporation,
Corporation,Court
CourtofofChancery
Chanceryofofthe
theState
State of
of Delaware,
Delaware,
C.A.
C.A. No.
No. 4200-VCL,
4200-VCL, Memorandum
Memorandum Opinion,
Opinion,December
December 18,
18, 2008.
2008.
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refinancing
no greater
greater security
security than
debt being
being refinanced.
refinancing indebtedness
indebtedness had
had no
than the
the debt
refinanced. Because
Because the
the new
new loans
loans were
were
secured,
and
the
notes
being
exchanged
were
not,
the
court
found
in
favor
of
the
trustee,
reasoning
secured, and the notes being exchanged were not, the court found in favor of the trustee, reasoning that
that the
the new
new
loans
were not
not “Permitted
“Permitted Refinancing
loans were
RefinancingIndebtedness”
Indebtedness”and,
and, as
as aa result,
result, the
the liens
liens securing
securing the
the new
new loans
loans were
were not
not
“Permitted
“Permitted Liens”
Liens” under
under the
the indenture.
indenture. The
The court
courtgranted
granted the
the plaintiffs
plaintiffssummary
summaryjudgment
judgmentand
andthe
the exchange
exchange
offer
offer did
did not
not proceed.
proceed.

This
turned on
on contract
contract negotiation
negotiation and
and the
the specific
specific terms
terms of
of the
contracts, and
and itit highlights
highlights the
This case
case turned
the contracts,
the need
need to
to
ensure
that
a
thorough
and
complete
review
of
the
underlying
documents,
other
debt
instruments
and
ensure that a thorough and complete review of the underlying documents, other debt instruments and an
an issuer’s
issuer’s
capital
is completed
completed before
before commencing
commencing any
any refinancing.
refinancing.
capital structure
structure is

Conclusion
Conclusion
For balance
sheetrestructuring,
restructuring, like
like so
so m
many
other things
things in
in life, timing
balance sheet
any other
tim ing can
can be
be everything. Issuers
Issuers are
are cautioned
cautioned
not
to wait
not to
wait too
too patiently
patiently for
fortheir
theirfortunes
fortunesto
toimprove.
improve.The
Themost
mosteffective
effectivebalance
balancesheet
sheet restructuring
restructuring occurs
occurs when
when
an
issuer’s balance
balancesheet
sheetisisneither
neithertoo
toohealthy
healthynor
nor too
too stressed.
stressed .It’s
It’saabit
bit like
like Goldilocks’ porridge -– best
an issuer’s
best eaten
eaten
when
not too
too hot
hot and
and not
not too
too cold.
cold.
when not
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Because
ofthe
thegenerality
generality of
of this
this update,
update,the
theinformation
information provided
provided herein
herein may
may not
not be
beapplicable
applicable in
in all
all situations
Because of
situations
and
should not
not be
be acted
acted upon
uponwithout
without specific
specific legal
legal advice
advice based
basedon
onparticular
particular situations.
situations.
and should
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Appendix
AppendixAA
Other
Other Considerations
Considerations
Review
Review of
of Exchange
Exchange requirements
requirements
The
securities exchanges
exchanges–- the
the New
New York
York Stock
(“NYSE”), the
Market (“Nasdaq”)
The securities
Stock Exchange
Exchange (“NYSE”),
theNasdaq
Nasdaq Stock
Stock Market
(“Nasdaq”) and
and the
the
NYSE
Alternext
(“Alternext”
and
collectively,
the
“Exchanges”)41
require
shareholder
approval
for
the
issuance
of
41
NYSE Alternext (“Alternext” and collectively, the “Exchanges”) require shareholder approval for the issuance of
equity
securities
by
their
listed
issuers
in
various
situations.42
Each
Exchange
also
applies
these
shareholder
42
equity securities by their listed issuers in various situations. Each Exchange also applies these shareholder
approval
approval provisions
provisions to
to offerings
offeringsof
ofsecurities
securities that
that are
are convertible
convertible into
intoor,
or,ininthe
thecase
case of
of the
the NYSE
NYSEand
and Nasdaq,
Nasdaq,
exchangeable
for, common
common stock,
stock, such
such as
asconvertible
convertibledebt.
debt. An
An issuer
must carefully
carefully review
exchangeable for,
issuer must
review the
the Exchange
Exchange
provisions
in aa restructuring
restructuring is
provisions ififthe
the security
security to
tobe
be exchanged
exchanged in
is either
either actual
actual equity
equity or
or convertible
convertibleor
orexchangeable
exchangeable
debt,
or if
if the
be categorized
categorized as
asaa“public
“public offering.”
offering.”
debt, or
the transaction
transaction cannot
cannot be

Under
Rule 4350(i)
4350(i) and
approval is
is required
Under Nasdaq
Nasdaq Rule
and Alternext
Alternext Rules
Rules 712
712 and
and 713,
713, shareholder
shareholder approval
required for
for transactions
transactions
involving
the
issuance
of:
involving the issuance of:

5%
or more
of the
current outstanding
outstanding common
common stock
stock in
in an
anacquisition,
acquisition, ifif aa director,
director, officer,
officer, or
5% or
more of
the current
or substantial
substantial
securityholder
of
the
issuer
has
a
5%
interest
(10%
if
a
group)
in
the
company
or
assets
to
be
acquired,
securityholder of the issuer has a 5% interest (10% if a group) in the company or assets to be acquired,
20%
of the
common stock
stock in
in an
acquisition, or
20% or
or more
more of
the current
current outstanding
outstanding common
an acquisition,
or

20%
current outstanding
in any
any transaction
transaction other
other than
20% or
or more
more of
of the
the current
outstanding common
common stock
stock in
than a
a
public
offering.
public offering.
Under
to:
Under NYSE
NYSE Rule
Rule 312.03,
312.03, shareholder
shareholder approval
approval is
is aa prerequisite
prerequisite to
to issuing
issuing additional
additionalshares
shares equal
equal to:

more
than 1%
1% of
of the
the current
current outstanding
outstanding common
common stock
stock to
to an
aninsider
insider (an
(anofficer
officer or
or director,
director, or
or an
entity
more than
an entity
affiliated
with
an
officer
or
director)
or
a
substantial
holder;
however,
if
the
purchaser
is
only
a
substantial
affiliated with an officer or director) or a substantial holder; however, if the purchaser is only a substantial
holder
of the
the book
book
holder (and
(and not
not an
an officer
officeror
ordirector)
director)and
andthe
thecash
cashpurchase
purchaseprice
priceisisatatleast
leastas
as great
great as
as each
each of
and
market
value
of
the
issuer's
common
stock,
then
shareholder
approval
will
not
be
required
unless
and market value of the issuer's common stock, then shareholder approval will not be required unless the
the
number
of shares
of common
common stock
stock to
to be
be issued
issued(or
(orinto
into which
which the
the security
security may
may be
be convertible
convertible or
number of
shares of
or
exercisable),
either 5%
5% of
of the
outstanding common
or
exercisable), exceeds
exceeds either
the outstanding
common stock
stock before
before the
the issuance,
issuance, or

20%
or more
of the
the current
current outstanding
involving aa
20% or
more of
outstanding common
common stock
stock other
other than
than an
an issuance
issuance involving
public
offering
or
a
“bona
fide
private
financing”
(as
defined
in
NYSE
Rule
312.04(g)).
public offering or a “bona fide private financing” (as defined in NYSE Rule 312.04(g)).
The
in all
all cases
casesapply
apply both
both to
to outstanding
outstanding common
common equity
equity or
The percentages
percentages in
or common
common voting
votingpower.43
power.43

Each
Exchange also
also requires
requiresshareholder
shareholderapproval
approvalwhen
whenan
anissuance
issuancewill
willresult
resultininaa“change
“changeof
ofcontrol”
control” of
Each Exchange
of the
the
issuer.44
None
of
the
Exchanges
however,
have
adopted
a
definition
of
“change
of
control.”
A
general
rule
of
44
issuer. None of the Exchanges however, have adopted a definition of “change of control.” A general rule of
thumb
of between
20% and
and 30%
30% of
of the
thumb (there
(there are
are variations
variationsbetween
betweenthe
theExchanges)
Exchanges) is
is that
that purchases
purchases of
between 20%
the
outstanding
changeof
ofcontrol,
control, unless
unlesspreexisting
preexisting control
control positions
positions are
outstanding voting
voting stock
stock may
may be
be deemed
deemed aa change
are not
not
displaced
by the
the transaction.
transaction. It
It is
of control
control rule
20% rule
rule in
in any
displaced by
is prudent
prudent to
to consider
consider both
both the
the change
change of
rule and
and the
the 20%
any
transaction
that involves
involves an
issuanceclose
closeto
to20%.
20%. In
In many
will be
transaction that
an issuance
many cases,
cases, itit will
be appropriate
appropriate to
to consult
consult the
the relevant
relevant
Exchange
early in
Exchange early
in the
the transaction
transaction process.
process.

41
OnOctober
October1,1,2008,
2008,NYSE
NYSE Euronext
Euronext completed
completed its
its acquisition
acquisition of
to NYSE
NYSE
41 On
ofthe
the American
AmericanStock
StockExchange
Exchangeand
andchanged
changed the
the exchange’s
exchange’s name
name to
Alternext
Alternext US.
US.
42
See,e.g.,
e.g.,Nasdaq
NasdaqMarketplace
MarketplaceRule
Rule4350(i)
4350(i)(the
(the“Nasdaq
“NasdaqRules”),
Rules”),and
andrelated
relatedpublicly
publicly available
available interpretive
interpretive guidance;:
guidance;: NYSE
NYSE Issuer
Manual
42 See,
Issuer Manual
Sections
312.00 –- 312.07
(the “NYSE
“NYSE Rules”);
Rules”); and
NYSE Alternext
Alternext LLC
LLC Manual
710-713 (the
(the “Alternext
“Alternext Rules”).
Rules”).
Sections 312.00
312.07 (the
and NYSE
Manual Sections
Sections 710-713
43
Nasdaq Rule
Rule 4350(i)(3)
4350(i)(3) and
NYSE Rule
43 Nasdaq
and NYSE
Rule 312.04(d)
312.04(d)each
each provide
provide that
that only
onlyshares
shares actually
actuallyissued
issued and
and outstanding
outstanding (excluding
(excludingtreasury
treasuryshares
shares
or
held by
by aasubsidiary)
subsidiary) are
areto
tobe
beused
usedininmaking
makingany
anycalculation
calculationprovided
provided for
for in
in this
(i). Unissued
for
or shares
shares held
this paragraph
paragraph (i).
Unissuedshares
shares reserved
reserved for
issuance
upon conversion
conversion of
of securities
securities or
or upon
upon exercise
exerciseof
of options
options or
or warrants
warrants will
will not
outstanding. Alternext
issuance upon
not be
be regarded
regarded as
as outstanding.
Alternextdoes
does not
not have
have aa
similar
similar rule.
rule.
44
See,Nasdaq
NasdaqRule
Rule4350(i)(1)(B),
4350(i)(1)(B),Alternext
Alternext Rule
Rule 713(b)
713(b) and
and NYSE
NYSE Rule
Rule 312.03(d).
44 See,
312.03(d).
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Shareholder
approval is
is not
not required
required for
Shareholder approval
for financing
financingtransactions
transactions (involving
(involvingshare
shareissuances)
issuances) that
that are
are structured
structured as
as
“public
offerings”
under
the
rules
or
policies
of
any
of
the
three
Exchanges.
It
is
important
to
note
that
an offering
offering
“public offerings” under the rules or policies of any of the three Exchanges. It is important to note that an
is
to be
be aa“public
“public offering”
offering” for
is effected
effected under
under aa registration
registration
is not
not deemed
deemed to
forthese
thesepurposes
purposes merely
merely because
because itit is
statement.
and Alternext
Alternext staffs
will consider
statement. The
The Nasdaq
Nasdaq and
staffs will
consider all
allrelevant
relevant factors
factors when
when determining
determining whether
whether an
an
offering
(ii)
offering will
willqualify
qualifyfor
forthe
thepublic
publicoffering
offeringexemption,
exemption, including,
including, but
but not
not limited,
limited, to:
to: (i)
(i)the
the type
type of
of offering;45
offering;45 (ii)
the
manner in
in which
which the
the offering
offering is
marketed; (iii)
(iii) the
of the
the offering’s
offering’s distribution,
the manner
is marketed;
the extent
extent of
distribution, including
includingthe
the number
number
of
who participate
participate in
in the
offering; (iv)
of investors
investors who
the offering;
(iv)the
the offering
offeringprice;
price;and
and(v)
(v)the
theextent
extent to
to which
whichthe
the issuer
issuer controls
controls
the
offering
and
its
distribution.
The
NYSE
does
not
offer
formal
guidance
to
determine
when
a
particular
the offering and its distribution. The NYSE does not offer formal guidance to determine when a particular
offering
public offering
offering in
of aa restructuring.
restructuring. ItItshould
offering would
would qualify
qualify as
as a
a public
in the
the context
context of
shouldalso
also be
be noted
noted that
that
restructurings
Rule 144A
144A of
Securities Act
Act are,
are,by
bydefinition,
definition, not
not “public
“public offerings”
restructurings effected
effected under
under Rule
of the
the Securities
offerings” despite
despite the
the
fact
that such
such offerings
offerings typically
typically having
having many
many of
of the
the indicia
indicia of
of aa public
public offering.
offering.
fact that
Each
of the
the NYSE,
NYSE, Nasdaq
Nasdaqand
andAlternext
Alternext have
have indicated
indicated46
thatmere
merefiling
filing of
of tender
tender offer
offer documents
documents with
with the
46 that
Each of
the SEC
SEC
does
not
necessarily
make
the
tender
offer
a
“public
offering,”
and
that
they
should
be
contacted
when
a
particular
does not necessarily make the tender offer a “public offering,” and that they should be contacted when a particular
transaction
arisesfor
for aa definitive
definitive determination.
(i) the
transaction arises
determination. Alternext
Alternextsuggested
suggested that
that two
twofactors
factorsto
tobe
be considered
considered are
are (i)
the
market
price
of
the
security
when
issued
compared
to
the
price
at
which
it
is
being
exchanged;
and
(ii)
the
original
market price of the security when issued compared to the price at which it is being exchanged; and (ii) the original
price
being issued
issued and
and what
what the
the reset
reset is.
is. Because
of the
the uncertainty
uncertainty regarding
price the
the debt
debt was
was being
Because of
regarding whether
whether aa registered
registered
exchange
offer will
will be
categorized as
asaa“public
“public offering,”
offering,” exchange
offers may
may be
bestructured
structuredwith
with aa “cap”
“cap” (that
exchange offer
be categorized
exchange offers
(that is,
is,
the
exchange is
is capped
capped at
at 19.9%
19.9% and
and the
the remaining
remaining percentage
the exchange
percentage above
above 20%
20% is
is subject
subject to
toshareholder
shareholderapproval).47
approval).47

Review
Review FINRA
FINRArequirements
requirements
If
is involved
involved in
in the
restructuring, the
If aa financial
financialintermediary
intermediary(such
(suchas
as aa dealer-manager)
dealer-manager) is
the restructuring,
the requirements
requirements of
of The
The
Financial
Industry
Regulatory
Authority
(“FINRA”)
may
also
apply.
FINRA
Rule
5110,48
known
as
the
Corporate
48
Financial Industry Regulatory Authority (“FINRA”) may also apply. FINRA Rule 5110, known as the Corporate
Financing
requires certain
certain filings
filings with
to the
the financial
financial
Financing Rule,
Rule, requires
with FINRA
FINRAtotodetermine
determinewhether
whether the
the compensation
compensation to
intermediary
is fair.
fair. However,
have to
to file
file (although
(although itit will
will be
intermediary is
However,the
the financial
financialintermediary
intermediary does
does not
not have
be required
required to
to
comply
comply with
withthe
the substantive
substantive provisions
provisions of
of FINRA
FINRARule
Rule5110)
5110)ififthe
thetransaction
transactionisisan
an exchange
exchange offer
offer where
where the
the
securities
to be
issued are
are listed
listed on
on Nasdaq,
Nasdaq,the
theNYSE
NYSEor
or the
theAlternext;
Alternext; or
or the
the issuer
issuer qualifies
qualifies to
securities to
be issued
to register
register an
an
offering
on
Forms
S-3,
F-3,
or
F-10
under
the
Securities
Act.49
FINRA
Rule
5110
will
not
apply
at
all if
if the
49
offering on Forms S-3, F-3, or F-10 under the Securities Act. FINRA Rule 5110 will not apply at all
the
transaction
tender offer
offer made
pursuant to
to Regulation
Regulation 14D,
14D, which
tender offers
offers for
for equity
transaction is
is aa tender
made pursuant
which regulates
regulates tender
equity securities.
securities.
Absent
any such
such exception,
exception, aaregistered
registeredexchange
exchangeoffer
offerhas
hastotobebefiled
filedwith
withFINRA
FINRA for
for review.
review.
Absent any

Involvement
Involvementofofaffiliates
affiliates
Under
the issuer’s
issuer’s debt
debtsecurities.
securities. This
This may
Under certain
certain circumstances,
circumstances, affiliates
affiliatesof
ofan
anissuer
issuer may
may seek
seek to
to purchase
purchase the
may
occur
on
the
corporate
level,
such
as
when
a
parent
purchases
securities
of
its
subsidiaries
or
when
subsidiaries
occur on the corporate level, such as when a parent purchases securities of its subsidiaries or when subsidiaries
purchase
securitiesof
ofits
itsparent
parentor
orother
othersubsidiaries.
subsidiaries.ItIt may
may also
alsooccur
occurifif officers,
officers, directors
directors or
or significant
significant
purchase securities
shareholders
seekto
topurchase
purchasethe
thesecurities.
securities.In
In these
theseinstances,
instances,the
the“affiliates”
“affiliates” would
would generally
shareholders seek
generally be
be considered
considered
insiders
subject to
to the
the same
same disclosure
disclosure obligations
obligations as
as the
the issuer.
issuer. The
should coordinate
coordinate
insiders of
of the
the issuer
issuer and
and subject
The issuer
issuer should
closely
with the
affiliate in
program, including
closely with
the affiliate
in structuring
structuring any
any repurchase
repurchase program,
including to
toensure
ensure that
that other
other corporate
corporate
requirements
arenot
notimplicated,
implicated,such
suchasasananaffiliate
affiliaterunning
runningafoul
afoulofofthe
the“corporate
“corporateopportunity”
opportunity”doctrine.
doctrine. In
In
requirements are

45
Forexample,
example,this
thismay
mayinclude:
include:(1)
(1)whether
whetherthe
theoffering
offering isis conducted
conductedby
byan
anunderwriter
underwriter on
onaafirm
firm commitment
commitment basis;
basis; (2)
(2) whether
whether the
the offering
offering
45 For
is
by an
underwriter or
best efforts
efforts basis;
basis; or
or (3)
(3) whether
whether the
the offering
offering is
is conducted
conducted by
an underwriter
or placement
placement agent
agent on
on aa best
is self-directed
self-directed by
by the
the issuer.
issuer. See,
See,
Nasdaq
Interpretive Material
Nasdaq Interpretive
Material4350-3;
4350-3;Commentary
Commentary to
to Alternext
Alternext Section
Section 713.
713.
46
Telephoneconversations
conversationsbetween
betweenthis
thisfirm
firm and
and each
each of
of the
the Exchanges
Exchanges in
in February
February 2009.
2009.
46 Telephone
47
Incertain
certain circumstances,
circumstances,ifif the
the issuance
issuanceof
of the
theoriginal
original securities
securities was
was structured
structured to
to comply
comply with
47 In
withthe
the19.9%
19.9%cap,
cap,the
theExchanges
Exchanges may,
may, unless
unless
the
issuer can
can demonstrate
demonstrate aa change
changeof
of circumstances,
circumstances,aggregate
aggregateany
anysecurities
securitiesissued
issuedininthe
theexchange
exchangewith
with the
the remaining
remaining outstanding
outstanding nonthe issuer
nontendered
securities for
for purposes
of calculating
calculating the
tendered securities
purposes of
the percentage.
percentage. In
Inaddition,
addition,the
theexchange
exchangemay
maycalculate
calculatethe
thepercentage
percentage based
based on
on the
the issuer’s
issuer’s
outstanding
capital as
outstanding share
share capital
as of
of the
the original
originalissue
issuedate
dateas
asopposed
opposed to
to the
the exchange
exchange date.
date.
48
FormerlyNASD
NASD Rule
Rule 2810.
2810.
48 Formerly
49
ForFINRA
FINRA purposes
purposesonly,
only,an
anissuer’s
issuer’squalification
qualification to
to register
register an
anoffering
offering on
on Form
Form S-3,
S-3, F-3
F-3 or
or F-10
F-10 is
is based
basedon
onthe
theeligibility
eligibility requirements
49 For
requirements
prior
1992, which
which were
were conditioned
conditioned on
on aa 36-month
36-month reporting
reporting history
history and
$150 million
million aggregate
value of
of the
voting
prior to
to October
October 21,
21, 1992,
and $150
aggregate market
market value
the voting
stock
held by
by non-affiliates
non-affiliates (or
million and
trading volume
volume of
of 3
stock held
(or $100
$100 million
and an
an annual
annual trading
3 million
millionshares).
shares).

A-2
A-2

Attorney
Attorney Advertisement
Advertisement

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=8a6468d8-6b2c-4c80-8334-0b6be71f67bb

many
circumstances, involvement
involvement of
of an
an affiliate
affiliate may
the Section
Section 3(a)(9)
3(a)(9) exemption
exemption for
for an
many circumstances,
may preclude
preclude reliance
reliance on
on the
an
exchange
offer.
exchange offer.
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Appendix
AppendixB B
The
Intermediary
TheRole
RoleofofFinancial
Financial
Intermediary
When
an issuer
issuer engage
engagean
aninvestment
investmentbank
bankororother
otherfinancial
financialintermediary
intermediary to
to assist
assistwith
withliability
liability
When should
should an
management
transactions? The
is that
that it
it depends
management transactions?
The short
short answer
answer is
depends –- ititdepends
depends on
on the
the issuer’s
issuer’s situation
situation and
and the
the
transaction
contemplated.
Generally,
the
more
complex
and
significant
a
restructuring,
the
more
helpful
it may
transaction contemplated. Generally, the more complex and significant a restructuring, the more helpful it
may
be
to engage
engagean
aninvestment
investmentbank
bankasasfinancial
financialadviser.
adviser.The
Thebank
bankwill
will help
help formulate
formulate aa restructuring
restructuring plan,
be to
plan, locate
locate
and
identify securityholders,
structure the
the transaction,
transaction, solicit
solicit participation,
and identify
securityholders, structure
participation, assist
assist with
with presenting
presenting the
the structure
structure to
to
the
various stakeholders,
assist with
with rating
the marketing
marketing efforts
the various
stakeholders, assist
rating agency
agency discussions
discussions and
and manage
manage the
efforts to
to achieve
achieve aa
successful
restructuring. Issuers
the number
number of
of debtholders,
their
successful restructuring.
Issuers should
should consider
consider aa number
number of
of factors,
factors, such
such as
as the
debtholders, their
organization
sophistication and
issuer has
hasinformation
information about,
about, and
and any
any contact
contact with,
with, its
organization and
and sophistication
and whether
whether the
the issuer
its
debtholders.
debtholders. In
Inaadistressed
distressed situation,
situation,the
thechallenges
challengesthat
thatmany
manyissuers
issuers face
face often
often lead
lead them
them to
to contact
contact an
an
investment
bank.
Typically,
such
banks
have
“liability
management,”
“restructuring”
or
“workout”
investment bank. Typically, such banks have “liability management,” “restructuring” or “workout” teams
teams
specialized
in debt
restructurings. Issuers
prices for
for
specialized in
debt restructurings.
Issuers that
that wish
wishto
totake
take advantage
advantage of
of declining
declining secondary
secondary market
market prices
debt
securities also
also may
may benefit
benefit from
from engaging
investment bank
to locate,
contact and
and negotiate
negotiate with
with
debt securities
engaging an
an investment
bank to
locate, contact
debtholders
to sell
sell (or
(or exchange)
exchange) their
their debt
debt securities.
securities. The
The type
type of
of transaction
will dictate
debtholders to
transaction will
dictate the
the investment
investment bank’s
bank’s
role,
role, which
which ranges
ranges from
from merely
merely an
an advisory
advisoryrole
roleor
orresponsibilities
responsibilitiesas
asan
anagent,
agent, principal
principalor
oras
asdealer-manager,
dealer-manager, as
as
well
any limitations
limitations on
on its
its activities.
activities.
well as
as any

Debt
Debt repurchases
repurchases
If
few debtholders
that are
are already
already known
known to
to it,
it, itit may
from an
investment bank.
If the
the issuer
issuer has
has few
debtholders that
may not
not need
need assistance
assistance from
an investment
bank.
However,
bank may
may be
be involved
involved in
transactions, for
for example,
example, to
to contact
contact and
and bring
bring unknown
unknown
However, an
an investment
investment bank
in these
these transactions,
debtholders
to the
agent (acting
(acting as
as aa broker
broker for
for the
on behalf
behalf of
debtholders to
the table,
table, acting
acting either
either as
as an
an agent
the issuer)
issuer) on
of the
the issuer,
issuer, or
or as
as
principal
(buying
the
debt
securities
from
the
debtholder
and
selling
them
back
to
the
issuer).
Both
the
issuer
principal (buying the debt securities from the debtholder and selling them back to the issuer). Both the issuer and
and
its
must be
be mindful
mindful of
at risk
risk of
of being
being deemed
deemedaa“tender
“tenderoffer.”
offer.”
its advisers
advisers must
of any
any activities
activities that
that put
put aa repurchase
repurchase at

Tender
Tender offers
offers
The
investment bank’s
bank’s role
role varies
The investment
varies in
in tender
tender offers.
offers. InInaacash
cash tender
tender offer
offerfor
forstraight
straightdebt,
debt,an
anissuer
issuer may
may engage
engage
an
investment bank
bank in
in an
an advisory
advisory role.
role. In
In aa tender
tender offer
offer for
for convertible
which is
to
an investment
convertible debt
debt securities,
securities, which
is subject
subject to
additional
an investment
investment bank
bank in
in an
an advisory
advisory role
role to
additional tender
tender offer
offerrules,
rules,an
anissuer
issuer may
may choose
choose to
to engage
engage an
to contact
contact
and
negotiate
the
terms
with
debtholders
or
to
act
as
a
more
active
dealer-manager.
In
a
tender
offer
and negotiate the terms with debtholders or to act as a more active dealer-manager. In a tender offer coupled
coupled
with
solicitation or
with aa consent
consent solicitation
or aa public
publictender
tender offer
offerfor
forall
alloutstanding
outstandingdebt
debtsecurities,
securities,issuers
issuers usually
usuallyengage
engage aa
dealer-manger
the process.
process. In
issuers also
also often
often use
usean
aninvestor
investorrelations
relations firm
firm to
dealer-manger to
to manage
manage the
In these
these transactions,
transactions, issuers
to
act
as information
information agent
nospecific
specificrules
rulesregarding
regarding
compensation
preventing
issuers
act as
agent during
duringthe
theprocess.
process.There
There are
are no
compensation
preventing
issuers
from
from
using
and paying
paying –- an
using -- and
an investment
investment bank
bank to
to solicit
solicit tenders.
tenders.

Exchange
Exchange offers
offers
Private
offers
Private exchange
exchange offers
An
to engage
engagean
aninvestment
investmentbank
bankin
in an
anadvisory
advisory role
role for
for aa private
private exchange
offer, however,
An issuer
issuer may
may choose
choose to
exchange offer,
however,
because
the exchange
exchangeinvolves
involves aalimited
limited number
is not
not always
always
because the
number of
of debtholders,
debtholders, aa more
more active
active dealer-manager
dealer-manager is
needed.
thebank
bank
that
acted
as initial
the initial
purchaser
forold
thedebt
oldsecurities,
debt securities,
this
in an
needed. Issuers
Issuers may
may engage
engage the
that
acted
as the
purchaser
for the
this way,
in way,
an exchange
exchange
offer
Rule 144A,
144A, the
the bank
bank may
mayhave
haveexisting
existing“QIB”
“QIB” letters
on file
file to
to pre-qualify
pre-qualify holders.
offer under
under Rule
letters on
holders. The
The investment
investment bank’s
bank’s
activities
cannotinclude
includeany
any
“general
solicitation.”
There
no specific
regarding
compensation
preventing
activities cannot
“general
solicitation.”
There
areare
no specific
rulesrules
regarding
compensation
preventing
issuers
issuers
from
from using,
using, or
or paying,
paying, an
an investment
investment bank
bank to
to solicit
solicitprivate
privateexchanges.
exchanges.

Section
3(a)(9) exchange
offers
Section 3(a)(9)
exchange offers
Issuers
are permitted
permitted to
to engage
engage third
third parties,
parties, such
such as
asfinancial
financial advisers
advisers and
andinvestor
investor relations
relations firms,
firms, to
with
Issuers are
to assist
assist with
Section
3(a)(9) exchanges,
but their
their role
role must
must be
be limited.
limited. Under
Section 3(a)(9)
exchanges, but
UnderSection
Section3(a)(9),
3(a)(9),an
anissuer
issuer cannot
cannot pay
pay anyone,
anyone,
B-1
B-1

Attorney
Attorney Advertisement
Advertisement

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=8a6468d8-6b2c-4c80-8334-0b6be71f67bb

including
including aa financial
financialadviser
adviseror
ordealer-manager,
dealer-manager, to
to solicit
solicitexchanges.
exchanges. Pursuant
Pursuant to
toSEC
SEC no-action
no-action guidance,
guidance, aa
financial
adviser
may
undertake
certain
activities
so
long
as
it
is
not
paid
a
success
fee.
Issuers
facing
financial adviser may undertake certain activities so long as it is not paid a success fee. Issuers facing aa complex
complex
restructuring
restructuring may
maydecide
decidethat
thatthey
theyneed
needaadealer-manager
dealer-managerto
tosolicit
solicitexchanges
exchangesand
andmanage
manage the
the process
process to
to ensure
ensure aa
successful
restructuring.
successful restructuring.
The
SEC has
has provided
provided guidance
guidance as
as to
to how
how an
an investment
investment bank
bank may
The SEC
may be
be compensated
compensated in
in aa Section
Section 3(a)(9)
3(a)(9) exchange.
exchange.
In
general,
an
investment
bank
can:
In general, an investment bank can:

engage
in pre-launch
pre-launch discussions
discussionsor
or negotiations
negotiationswith
with legal
legal and
and financial
financial representatives
of bondholder
bondholder
engage in
representatives of
committees;
committees;
provide
provide aa fairness
fairness opinion;50
opinion;50 and
and

only
debtholders with
with information
directly by
only provide
provide debtholders
informationthat
that was
was included
included in
in communications
communications sent
sent directly
by the
the
issuer.
issuer.
In
an investment
investment bank
bank cannot:
cannot:
In general,
general, an
solicit
solicit (directly
(directlyor
orindirectly)
indirectly)exchanges
exchangesor
orconsents;
consents; and
and
make
recommendations regarding
the exchange
exchangeoffer
offer to
to debtholders
debtholders or
or their
their advisors.
make recommendations
regarding the
advisors.
If
If an
an investment
investment bank
bank is
is involved
involvedininaaSection
Section3(a)(9)
3(a)(9)exchange
exchange offer,
offer, ititshould
shouldbe
bepaid
paid aa fixed
fixedadvisory
advisoryfee,
fee, as
as
opposed
to aasuccess
successfee
fee
services.Although,
Although,paid
paidpromotion
promotionisisstrictly
strictlyoff-limits,
off-limits, the
can still
still
opposed to
forforitsitsservices.
the issuer
issuer can
reimburse
reimburse an
an advisor
advisor for
forexpenses
expenses related
related to
to the
the exchange.
exchange.
The
issuer may
may rely
rely on
investor relations
engaging an
an information
information agent,
The issuer
on an
an investor
relations firm
firmor
orother
othersales
sales force,
force, such
such as
as engaging
agent, to
to
inform
securityholders
of
the
exchange
offer.51
Filling
this
role
with
an
investment
bank
is
efficient
as
the firm
firm
51
inform securityholders of the exchange offer. Filling this role with an investment bank is efficient as the
that
sold the
securities in
in the
first place
in the
best position
position to
to contact
contact its
its former
former customers.
customers. The
that sold
the securities
the first
place may
may be
be in
the best
The
permitted
limited to
permitted activities
activities are
are limited
to contacting
contacting securityholders
securityholders to
to confirm
confirmthat
that the
the issuer’s
issuer’s mailings
mailings were
were received,
received,
that
to
that the
the securityholder
securityholderunderstands
understands the
the mechanical
mechanical requirements
requirementsnecessary
necessary to
to participate
participate in
in the
the exchange,
exchange, and
and to
determine
whether
or
not
the
securityholder
intends
to
participate
in
the
exchange
offer.52
Under
this
52
determine whether or not the securityholder intends to participate in the exchange offer. Under this
arrangement,
however, payment
payment would
would have
to be
be made
made on
on aaflat,
flat, per-contact
per-contact basis,
basis, and
andcommunications
communications with
with
arrangement, however,
have to
securityholders
may
not
include
any
recommendation
regarding
the
decision
to
accept
or
reject
the
exchange
securityholders may not include any recommendation regarding the decision to accept or reject the exchange
offer.53
An issuer
should instruct
instruct its
to defer
defer on
on all
all questions
questions relating
relating to
to the
the merits
merits of
of the
the offer
offer ifif the
offer.53 An
issuer should
its agents
agents to
the issuer
issuer
wishes
to use
use the
the Section
Section 3(a)(9)
3(a)(9) exemption.
exemption.
wishes to

Registered
exchange offers
offers
Registered exchange
In
registered exchange
exchangeoffer,
offer,there
thereisismore
moreflexibility
flexibility regarding
regarding the
the investment
investment bank’s
bank’s role.
role. Often,
In aa registered
Often, an
an issuer
issuer
engages
an
investment
bank
to
act
both
as
adviser
and
dealer-manager
(which
includes
soliciting
holders
if the
engages an investment bank to act both as adviser and dealer-manager (which includes soliciting holders if
the
exchange
offer
is
coupled
with
a
consent).
The
dealer-manager
for
a
registered
exchange
offer
(or
public
tender
exchange offer is coupled with a consent). The dealer-manager for a registered exchange offer (or public tender
offer)
for these
activities, including
offer) may
may actively
activelysolicit
solicitacceptances
acceptancesand
and be
be compensated
compensated for
these activities,
including with
withaasuccess
success fee.
fee.
Because
of the
theheightened
heightenedliability
liability standard
involved with
offer, the
dealer-managerwill
will
Because of
standard involved
with aa registered
registered exchange
exchange offer,
the dealer-manager
want
due diligence
diligence comparable
comparableto
to the
thediligence
diligenceconducted
conductedfor
foran
anordinary
ordinaryregistered
registeredoffering.
offering. In
In
want to
to conduct
conduct due
addition,
letter with
with respect
addition, the
the dealer-manager
dealer-manager may
may require
require delivery
deliveryofoflegal
legalopinions,
opinions,aa10b-5
10b-5 negative
negative assurance
assurance letter
respect

50
Anissuer
issuerisispermitted
permitted to
to hire
hire an
an investment
investment bank
bank to
to render
render aa fairness
fairnessopinion
opinion on
on the
the terms
terms of
of the
the exchange;
exchange; however,
however, ifif the
the investment
investment bank
50 An
bank
also
is acting
acting as
as aadealer-manager
dealer-managerand
andconducting
conductingsolicitation
solicitation activities,
activities, the
the SEC
SEC has
hasheld
heldthat
thatobtaining
obtaining aafairness
fairnessopinion
opinion would
would violate
violate
also is
Section
3(a)(9). See,
See,SEC
SECDivision
Division of
of Corporation
Corporation Finance,
Finance,Compliance
Compliance and
and Disclosure
Disclosure Interpretations:
Interpretations: Securities
Section 3(a)(9).
Securities Act
ActSections
Sections (#125.07)
(#125.07)
(November
26, 2008),
2008),available
available at
at http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
http://www.sec.gov/divisions/corpfin/guidance/sasinterp.htm.
(November 26,
51
Otherpermitted
permittedactivities
activitiesinvolve
involveconfirming
confirming debtholder
debtholder contact
contactdetails,
details,confirming
confirming their
their receipt
receipt of
of all
all requisite
and reminding
reminding
51 Other
requisite materials
materials and
debtholders
of approaching
debtholders of
approaching deadlines.
deadlines.
52
SECNo-Action
No-ActionLetter,
Letter,Dominion
DominionMortgage
Mortgage &
& Realty
52 SEC
Realty Trust,
Trust, (April
(April3,
3, 1975).
1975).
53
Thissecond
secondrequirement
requirementapplies
appliesto
toany
anyof
of the
the issuer’s
issuer’s agents
agentswho
who contact
contact the
the securityholders,
securityholders, and
and not
not only
only to
departments.
53 This
to dedicated
dedicated sales
sales departments.
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to
comfort letter
The dealer-manager
dealer-manager must
must keep
keepin
in mind
mind all
all
to disclosure,
disclosure, and
and a
a comfort
letter or
oragreed
agreed upon
upon procedures
procedures letter.54
letter.54 The
rules
relating
to
pre-filing
or
pre-launch
communications
with
debtholders
to
avoid
gun-jumping
issues
and
rules relating to pre-filing or pre-launch communications with debtholders to avoid gun-jumping issues and
Regulation
Regulation FD
FD issues.
issues.

54
Thesedeliverables
deliverablesare
areusually
usuallyalso
alsorequested
requestedby
bythe
thedealer-manager
dealer-managerininaatender
tenderoffer.
offer. The
The scope
scopeof
of these
thesedeliverables
deliverablescan
cansignificantly
significantly
54 These
increase
the cost
cost of
of the
the tender
tender offer
offer or
offer and
increase the
or exchange
exchange offer
and are
are often
often negotiated
negotiated between
between the
the parties.
parties.
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