Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=8af08383-4419-47fc-b0a6-eb2e63f99058

IN
IN THE
THE SUPREME
SUPREME COURT
COURT OF
OF THE
THE STATE
STATE OF
OF IDAHO
IDAHO
Docket
Docket No.
No. 34534
34534

MARTIN
MARTINGONZALEZ,
GONZALEZ,

)
)
)
)
)
)
)
)
)
)
)

Plaintiff-Appellant,
Plaintiff-Appellant,
v.

SHAUN THACKER,
THACKER, individually;
individually;TERRI
TERRI
REININGER,
individually;
and
DOES
REININGER, individually; and DOES I-V,
I-V,
unknown parties,
Defendants-Respondents.

Boise,
November 2008
2008 Term
Term
Boise, November

2009
Opinion No.
No. 1
2009 Opinion

Filed: January
January21,
21, 2009
2009
Stephen
Kenyon, Clerk
Clerk
Stephen Kenyon,

Appeal from the District Court of
of the
the Third
Third Judicial
Judicial District
Districtof
ofthe
the State
State of Idaho,
Canyon County. Honorable
C.Morfitt,
Morfitt, District
Honorable James
James C.
District Judge.
Judge.
The decision of the district
district court
court isis reversed.
reversed.

Holzer Edwards, Chartered,
Chartered, Boise,
Boise,for
for appellant.
appellant. Kurt
Kurt Holzer
Holzer argued.
argued.
Powers
Thomson, P.C.,
P.C., Boise,
Boise, for
for respondents.
respondents. Raymond
Powers Thomson,
Raymond Powers
Powers argued.
argued.

______________________________________________
HORTON,
HORTON, Justice.
Justice.

This appeal
stems from
from aa district court’s
appeal stems
court’s award
award of
of attorney
attorney fees
fees to
to the
the defendants
defendants in aa
personal injury
injury action. Appellant
personal
AppellantMartin
MartinGonzalez
Gonzalez(Gonzalez)
(Gonzalez)appeals
appeals the district court’s award
award

ShaunThacker,
Thacker,Terri
Terri Reininger,
Reininger, and
and Does
DoesI-V
I-V (collectively
of attorney
attorney fees
fees to
to respondents
respondents Shaun
referred to as
were entitled
entitled to
referred
as Respondents).
Respondents). The
The district
district court
courtconcluded
concluded that
that Respondents
Respondents were

attorney fees
fees pursuant
pursuanttoto I.C.
I.C. §§ 12-120(4),
attorney
12-120(4), which pertains
pertains to attorney
attorney fees
fees in personal
personal injury
1 may be awarded attorney fees under I.C. §
actions. Because
we hold
hold that
that only
only plaintiffs
plaintiffs1
may be awarded attorney fees under I.C. § 12actions.
Because we
12120(4),
the district
district court’s
120(4), we
we reverse
reverse the
court’s award
award to
toRespondents.
Respondents.

1

1

claims may
may also
also be
be entitled to attorney
We also conclude that counterclaimants
counterclaimants who successfully advance
advance claims
fees
under I.C.
I.C. § 12-120(4) in certain circumstances,
circumstances, as
aswill
will be discussed
discussedinfra.
infra. In
the plaintiff
plaintiff may
fees under
In such
such cases,
cases, the
may have
have
attorney fees
awarded against
againsthim
him or
or her.
her. However,
fees awarded
However,for
forconvenience
conveniencepurposes,
purposes, unless
unless the context of
of the
the discussion
discussion
indicates
otherwise,this
thisopinion
opinion will
will refer
indicates otherwise,
refer to
to “plaintiffs”
“plaintiffs”inina abroader
broadersense,
sense, rather
rather than
than using
using the
the more unwieldy
phrase
“parties successfully
successfullyadvancing
advancingaaclaim
claimfalling
fallingwithin
within I.C.
I.C. § 12-120(4).”
12-120(4).”
phrase “parties

1
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I. FACTUAL
FACTUALAND
ANDPROCEDURAL
PROCEDURALBACKGROUND
BACKGROUND
In late
late 2004, while driving
driving an
an automobile,
automobile, Thacker
Thacker pulled out from aa stop
stop sign into the
the
path
path of a vehicle
vehicle in
in which
whichGonzalez
Gonzalez was
was riding,
riding, injuring
injuringGonzalez
Gonzalez and
and causing
causing him
him economic
economic
and
non-economic damages.
and non-economic
damages. In
In May
May2005,
2005,Gonzalez
Gonzalezsent
sentaa demand
demand letter
letter to
to Respondents
Respondents asking
asking

for
“in excess
of $13,000.” In
for damages
damages “in
excess of
InFebruary
February2006,
2006,Respondents
Respondents offered to
to settle
settle Gonzalez’s

claim for
for $18,100.
$18,100. Gonzalez
Gonzalezfiled
fileda acomplaint
complaintininJune
June2006,
2006,and
andRespondents
Respondents answered
answered in

August
2006. In
went to
to a Small Lawsuit Resolution
Act (SLRA)
August 2006.
InFebruary
February 2007,
2007, the
the case
case went
Resolution Act
evaluator,
who found
found Thacker
Thacker to
to be
be 100%
100% at
at fault for
evaluator, who
for the
the accident.
accident. The
Theevaluator
evaluator awarded
awarded
Gonzalez
economic damages
in the
the amount
amount of
of $10,735.57
$2,000 in
Gonzalez economic
damages in
$10,735.57 and
and $2,000
in non-economic
non-economic damages.
damages.

The parties
acceptedthe
thedecision
decisionof
of the
the evaluator
evaluatorwithout
without seeking
seekingaatrial
trial de
de novo,
novo, and
and in
in May
parties accepted
2
2007
the district
district court
court entered
enteredaajudgment
judgmentfor
forGonzalez
Gonzalezfor
for$12,725.57.
$12,725.57.2
August2007,
2007,the
InInAugust
2007 the
the
district court relied on this Court’s plurality
plurality opinion
opinionininGillihan
Gillihanv.v.Gump,
Gump,140
140Idaho
Idaho264,
264, 92
92 P.3d
P.3d

514,
(2004) (Gillihan II),
514, (2004)
II), totodetermine
determine that
that I.C.
I.C. §§12-120(4)
12-120(4) does
does not
not preclude
preclude an
an award
award of
attorney
fees to
to defendants
defendantsinin personal
personalinjury
injury cases
casesininwhich
which the
the plaintiff’s
plaintiff’s claim
attorney fees
claim for
fordamages
damages
does
not exceed
exceed $25,000.
$25,000. The
does not
The district
districtcourt
courtentered
entered an
an order
order granting
grantingRespondents
Respondents “attorney
fees
under Idaho
Idaho Code
Code §§ 12-120(4)
12-120(4) as
asrequested”
requested”ininthe
theamount
amountofof$4,636.50.
$4,636.50. The
The district
district court
fees under
then
amended and
andreduced
reducedGonzalez’s
Gonzalez’sjudgment
judgmentto
to $8,089.07.
$8,089.07. Gonzalez
timely appealed.
then amended
Gonzalez timely
appealed.

II.
II. STANDARD
STANDARD OF
OF REVIEW
REVIEW
When
When an
an award
award of
of attorney
attorney fees
fees depends
depends on the interpretation of
of aa statute,
statute, the
the standard
standard of

review for statutory
interpretationapplies.
applies. BECO
statutory interpretation
BECO Const.
Const. Co., Inc. v. J-U-B Eng’rs, Inc.,
Inc., 145
145
Idaho
719, 726,
726, 184
184 P.3d
P.3d 844,
844, 851
851 (2008).
(2008). The
of law
Idaho 719,
The interpretation
interpretation of aa statute
statute is a question
question of
over which
which this
this Court
Court exercises
exercises free review. State
State v.
v. Hart,
Hart,135
135Idaho
Idaho827,
827, 829,
829, 25
25 P.3d
P.3d 850,
850, 852

(2001).

III.
III.ANALYSIS
ANALYSIS
This case
hinges on
on the
the interpretation
interpretation of
of I.C. § 12-120,
case hinges
12-120, and more specifically
specifically on
on the
the use
use

of the word “claimant”
“claimant”ininthe
thefirst
firstsentence
sentence of
of I.C.
I.C. §§ 12-120(4).
12-120(4). One
Oneway
waytotointerpret
interpretthe
the statute
statute
is
is to
to conclude
conclude that
that subsection
subsection four
four alone
alone governs
governs attorney
attorney fees
fees in
in personal
personal injury
injurycases
cases where
where the
the

amount of plaintiff’s
an award
award only
only to parties who
plaintiff’sclaim
claimdoes
doesnot
notexceed
exceed$25,000
$25,000and
and mandates
mandates an

have
such
cases—not
defendants.
have successfully
successfully advanced
advanced their
their claims
claimsinin
such
cases—not
defendants.

2

2

Under
Under this
this

should equal
equal$12,735.57.
$12,735.57. However,
We recognize that the award of economic and non-economic damages
damages should
the
evaluator stated
that the
the total
total award
the evaluator
stated that
award was
was $12,725.57
$12,725.57 and
and judgment
judgment was
was entered
entered for
for the
the lesser
lesser sum.
sum.

2
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interpretation,
the word
word “claimant”
“claimant” in
refers to
to the
the plaintiff
plaintiff in
injury
interpretation, the
in subsection
subsection four refers
in the
the personal
personal injury
action. The
The Idaho
Idaho Court
Court of
of Appeals,
Appeals, in
in Gillihan
Gillihanv.v.Gump,
Gump,140
140Idaho
Idaho 693,
693, 99
99 P.3d 1083 (Ct. App.

2003) (Gillihan
(Gillihan I),
in Gillihan
Gillihan II,
I),and
and two
two members
members of this Court, dissenting in
II,have
have understood
understood I.C.

to operate
operateininthis
thisway.
way. A
A plurality of
§ 12-120(4)
12-120(4) to
of this
this Court
Court in
in Gillihan
Gillihan II,
II,however,
however, held
held that
that
subsection four
four operates
in tandem
tandem with
with subsection
one, and
and that
that nothing
nothing in
in the
subsection
operates in
subsection one,
the former
former precludes
precludes

an award
fees to
to defendants
defendantsunder
underthe
thelatter.
latter. In
In the plurality’s view,
an
award of attorney
attorney fees
view, the
the word
word
the prevailing
prevailing plaintiff
plaintiff or
“claimant” in
in subsection
subsection four refers
refers to either
either the
or defendant
defendant in the
the small
small
personal injury
injury action who is claiming
personal
claiming attorney
attorney fees.
fees.

Critically, the
Critically,
the plurality,
plurality,unlike
unlikethe
theCourt
CourtofofAppeals,
Appeals,failed
failedtotoaddress
address the fact that, prior

thelegislature
legislatureamended
amendedthe
thephrase
phrase
“prevailing
party”toto“claimant”
“claimant”inin I.C.
I.C. § 12to passage,
passage, the
“prevailing
party”
12-

120(4). H.
120(4).
H. Am.
Am.totoH.B.
H.B.No.
No.708
708(1996)
(1996) (deleting
(deleting “prevailing
“prevailing party”
party” and
and inserting
inserting “claimant”).
plurality opinion,
The plurality
opinion,however,
however, isis not
not binding
bindingon
onthis
thisCourt.
Court.Osick
Osickv.v.Pub.
Pub.Employee
EmployeeRet.
Ret.Sys.
Sys. of

Idaho, 122
460, 835
835 P.2d
1268, 1271
1271 (1992).
(1992). We
Idaho,
122 Idaho
Idaho 457,
457, 460,
P.2d 1268,
We must
must now
now decide
decide the
the proper
proper
interpretation of I.C.
interpretation
I.C. §§ 12-120
12-120 and
and whether
whether the district court
court erred
erred in
in awarding
awarding attorney
attorney fees
fees to
Respondents pursuant
pursuantto
to I.C.
I.C. §§ 12-120(4).
12-120(4).
Respondents

A. The
Thedistrict
districtcourt
courterred
erredwhen
whenit itawarded
awardedattorney
attorneyfees
feestotoRespondents
Respondents under I.C.
I.C. §§ 1212120(4).
In interpreting
interpreting a statute,
statute, itit is this Court’s
Court’s duty
duty to
to ascertain
ascertain and
and give effect to legislative
legislative

intent
W.W.
Watkins
Family
v. v.
intent by
by reading
reading the
theentire
entireact,
act,including
includingamendments.
amendments. George
George
Watkins
Family
Messenger,
118Idaho
Idaho537,
537,539-40,
539-40,797
797P.2d
P.2d1385,
1385,1387-88
1387-88(1990).
(1990). If the
Messenger, 118
the language
language of the
the
statute
is clear,
clear, the
the Court
Court should
should apply
apply the
the plain
plain meaning
meaningof
of the
the statute.
statute. Jen-Rath
Jen-Rath Co.,
Co., Inc.
Inc. v.
v. Kit
Kit
statute is
Mfg. Co.,
Co., 137
137 Idaho 330,
330, 335, 48 P.3d 659, 664 (2002); Payette River Prop. Owners Ass’n v. Bd.

Of Comm’rs of Valley
551, 557,
557, 976
976 P.2d
P.2d 477,
477,483
483(1999).
(1999). If,
Valley County,
County, 132 Idaho
Idaho 551,
If, however,
however, aa
statute
lends itself
itself to more
more than
than one
one reasonable
reasonableinterpretation,
interpretation,ititisisambiguous.
ambiguous. Carrier
Carrier v. Lake
statute lends
Lake

Pend
Oreille Sch.
Dist. No.
134 P.3d
P.3d 655,
655, 658-59
658-59 (2006).
(2006). The
Pend Oreille
Sch. Dist.
No. 84, 142 Idaho 804,
804, 807-08,
807-08, 134
The
meaning
litigation and
that have
have divided both the
meaning of I.C.
I.C. §§ 12-120
12-120 has
has spawned
spawned litigation
and several
several appeals
appeals that

Court
as well
well as
as this
this Court.
Court. Based
on this
this history,
Court of Appeals
Appeals as
Based on
history, it is
is fair
fair totosay
say the
the statute
statute is
ambiguous.
ambiguous, the
the Court
Court should
should consider
considernot
notonly
only the
the literal
literal words of
ambiguous. When
When aa statute is ambiguous,

the statute,
proposedconstructions,
constructions,the
thepublic
public policy
policy behind the
statute, but also the reasonableness
reasonableness ofofproposed

statute,
and its
its legislative
legislative history in order
statute, and
order to discern
discern and implement the intent of
of the
the legislature.
legislature.

Hayden
Lake Fire
Fire Prot. Dist.
Hayden Lake
Dist. v.
v. Alcorn,
Alcorn, 141
141 Idaho
Idaho 388,
388, 398-99,
398-99, 111
111 P.3d
P.3d 73,
73, 83-84
83-84 (2005);
(2005);
Kelso &
& Irwin,
Irwin,P.A.
P.A.v.v.State
State Insur.
Insur.Fund,
Fund,134
134Idaho
Idaho130,
130, 134,
134, 997
997 P.2d
P.2d 591, 595 (2000).
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I.C.
I.C. §§ 12-120
12-120 states
states in relevant part:

(1) Except
provided in subsections
(3) and
and (4)
(4) of
of this section,
Except as
as provided
subsections (3)
section, in any
any
action
where
the
amount
pleaded
is
twenty-five
thousand
dollars
($25,000)
action where
amount pleaded is
thousand dollars ($25,000) or
there shall
shall be
be taxed
taxed and
andallowed
allowed to
to the
the prevailing
prevailing party,
less, there
party, as
as part of the
the costs
costs of
the
action,
a
reasonable
amount
to
be
fixed
by
the
court
as
attorney’s
fees.
For the
the action, a reasonable amount to be fixed by the court as attorney’s fees. For
the
plaintiff to
plaintiff
tobe
beawarded
awarded attorney’s
attorney’s fees,
fees, for the
the prosecution
prosecution of the action,
action, written
demand for the
the payment
payment of
of such
such claim
claimmust
musthave
have been
been made
made on
on the
the defendant
defendant not
less
than
ten
(10)
days
before
the
commencement
of
the
action;
provided,
that no
less than ten (10) days before the commencement of the action;
shall be
be allowed
allowed to
to the
the plaintiff
plaintiff ififthe
attorney’s fees
fees shall
the court
court finds
findsthat
thatthe
the defendant
defendant
tendered
to
the
plaintiff,
prior
to
the
commencement
of
the
action,
an
amount
tendered to the plaintiff, prior to the commencement of the action, an amount at
least equal
equal to
to ninety-five
ninety-five percent
(95%) of the amount
amount awarded
awardedto
tothe
theplaintiff.
plaintiff.
least
percent (95%)

....
(4) In actions
injury, where
where the
the amount
amountofofplaintiff’s
plaintiff’s claim
claim for
actions for personal
personal injury,
damages does
doesnot
not exceed
exceedtwenty-five
twenty-five thousand
thousand dollars
dollars ($25,000), there
damages
there shall be
be
taxed and
and allowed to the
claimant,
as
part
of
the
costs
of
the
action,
a
reasonable
the claimant, as
of the costs of the action, a reasonable
be fixed by the
For the
the plaintiff
plaintiff to
amount to be
the court as
as attorney’s fees.
fees. For
to be
be awarded
awarded
attorney’s
fees
for
the
prosecution
of
the
action,
written
demand
for
payment
attorney’s fees for
prosecution of
action,
demand
payment of
the claim and
the
and aa statement
statement of claim
claim must
must have
have been
been served
served on
on the
the defendant’s
defendant’s
insurer, if
if known,
or
if
there
is
no
known
insurer,
then
on
the
defendant,
known, or if there is no known insurer, then on the defendant, not
not less
less
than
of the
the action; provided that no
than sixty (60)
(60) days
days before
before the
the commencement
commencement of
attorney’s fees
shall be
be allowed
allowed to
to the
the plaintiff
plaintiff ififthe
fees shall
the court
court finds
findsthat
thatthe
the defendant
defendant
tendered
to the
the plaintiff,
plaintiff, prior
tendered to
prior totothe
thecommencement
commencement of
of the
the action,
action, an
an amount
amount at
least
equal to
to ninety
ninety percent
percent (90%)
(90%) of
of the
the amount
amount awarded
awardedto
tothe
theplaintiff.
plaintiff.
least equal

The
The plurality in
in Gillihan
GillihanII,II,applying
applyingthe
therules
rulesofofstatutory
statutoryconstruction
constructionstated
stated above,
above,
concluded
that subsection
subsectionfour
four does
doesnot
not preclude
precludean
anaward
awardofof attorney
attorneyfees
feestotoaadefendant.
defendant. It
concluded that

opined
that subsection
one governs
governspersonal
personalinjury
injuryactions
actionswhere
wherethe
theplaintiff’s
plaintiff’s claim
claim for
opined that
subsection one
damages
doesnot
notexceed
exceed$25,000
$25,000
the
extent
notmodified
modifiedbybysubsection
subsection
four.Gillihan
Gillihan II
II
damages does
totothe
extent
it itis isnot
four.
at 267, 92 P.3d
P.3d at
at 517.
517. The plurality
pluralityconcluded
concluded that
that subsection
subsection four simply
simply changes
changes two parts of

subsection
one(concerning
(concerningthe
thespecific
specificrequirements
requirementsfor
forplaintiffs
plaintiffs to
to receive
an award
subsection one
receive an
award of
attorney
fees). Id. Under
word “claimant” in the
attorney fees).
Underthis
thisview,
view,ininsubsection
subsection four, the
the use
use of the
the word
the
phrase
“there shall
shall be
be taxed
taxed and
and allowed
allowed to
to the
claimant .. .. .. attorney’s
phrase “there
the claimant
attorney’s fees,”
fees,”means
means attorney
attorney fees
fees

shall be taxed
taxed and
and allowed
allowed to
to either
either aa plaintiff
plaintiff or
or defendant
defendant claiming
claiming attorney
attorney fees
fees in an
an action
action
meeting the other
other requirements
requirements of
of the
the statute.
statute. Id.

There
are two
two problems
problemswith
with this
this view.
view. As
Lansing pointed
pointedout
outin
in Gillihan
Gillihan I, the
There are
As Judge
Judge Lansing
the
first
first is that:
(1) make
make itit clear that it does
not apply in
The opening words of subsection
subsection (1)
does not
cases
that are
are subject
subject to
to subsection
subsection(4),
(4), and
and the
the opening
opening words
words of subsection
cases that
subsection (4)

establish
that itit governs
governs “[i]n
“[i]n actions
establish that
actions for
for personal
personal injury, where
where the
the amount
amount of

4
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plaintiff’s claim
claimfor
fordamages
damagesdoes
doesnot
notexceed
exceedtwenty-five
twenty-fivethousand
thousanddollars
dollars
($25,000).”
Gillihan
in personal
personal injury
injury
GillihanIIatat696,
696,99
99P.3d
P.3d at
at 1086. The
Thetwo
twosubsections
subsections do not govern together in

actions,
and to
to read
them as
as though
though they
they do,
do, as
as Gonzalez
Gonzalez points
points out,
out, is
is to edit
actions, and
read them
edit the
the statutory
statutory
language
of I.C.
I.C. § 12-120. The
language of
The plurality’s
plurality’sinterpretation
interpretationisisstrained,
strained,and
andboth
both parties
parties in
in this
this case
case
have
agreed (although
(although Respondents
Respondents reversed
reversedtheir
their position
position at
at oral
oral argument)
have agreed
argument) that
that once
once subsection
subsection

four applies,
one no
no longer
longer governs.
governs. The parties do dispute the meaning
meaning of
of the word
applies, subsection
subsection one

“claimant”
“claimant” in
insubsection
subsection four.
Under the
the plurality’s
plurality’s view,
Eismann points
points out
out in
in the
the Gillihan
Gillihan IIII dissent,
view, as
as Chief
Chief Justice
Justice Eismann
dissent,

the word “claimant”
“claimant” in
synonymouswith
with the
the idea
ideaof
of “prevailing
“prevailing party.”
insubsection
subsection four must be synonymous

This
in order
This is
is because,
because, in
order for the
the word
word “claimant”
“claimant”ininsubsection
subsection four
fourtotorefer
refertotoeither
eitherthethe
defendant
or plaintiff,
plaintiff, itit must
or plaintiff
plaintiff has
defendant or
must also
also signify
signify that
that such
such aa defendant
defendant or
has prevailed in the
the

personal
injury action, since
fees under
under Idaho
Idaho law.
law. See
personal injury
since losing parties
parties do not recover
recover attorney
attorney fees
See
Gillihan IIIIatat271,
Gillihan
271,92
92P.3d
P.3datat521
521(Eismann,
(Eismann, J.,
J., concurring
concurring in
in dissent).
dissent). This
Thisleads
leads to
tothe
the second
second

problem with the
problem
the plurality’s
plurality’s construction
construction of the
the statute:
statute: It Itassigns
assignsthe
theword
word“claimant”
“claimant”in in
subsectionfour
four aa meaning
meaningsynonymous
synonymouswith
with“prevailing
“prevailing party,”
party,” without
without explaining
subsection
explaining why the
the

legislature bothered
bothered to
to substitute
the word
“prevailing party”
legislature
substitute the
word “claimant” for
for “prevailing
party” prior
priortotothethe
subsection’spassage.
passage.See
SeeH.H.Am.
Am.toto H.B.
H.B. No.
No. 708 (1996)
subsection’s
(1996) (deleting
(deleting “prevailing party” and
and
inserting “claimant”).
“claimant”).
inserting
The legislature
legislature may
may have
have been
beenvarying
varyingits
itsdiction.
diction. However,
However, we
we decline
decline to interpret
interpret the
the
substitution this way, because
“where an
an amendment
amendmentisis made
madeitit carries
carries with
with itit the
because “where
the presumption
presumption

that the
to have
that
the Legislature
Legislature intended
intended the statute
statute thus
thus amended
amended to
have aa meaning
meaning different
different than
than
theretofore accorded
accordedit.”
it.” State
theretofore
State ex rel. Parsons
Parsons v. Bunting Tractor Co.,
Co., 58
58 Idaho
Idaho 617,
617, 619,
619, 77
P.2d 464,
464, 466
466 (1938)
(1938) (holding
(holding change
changeofofword
word“shall”
“shall” to “may”
P.2d
“may” prior
priortotobill’s
bill’spassage
passage indicates
indicates
also In
In re
legislative intent
intent to
tomake
make purchases
purchases upon bids permissive rather than mandatory); see
see also

Garrett Transfer
53 Idaho
Garrett
Transfer &&Storage
Storage Co.,
Co., 53
Idaho 200,
200, 201,
201, 23
23 P.2d
P.2d 739,
739, 740
740 (1933)
(1933)(holding
(holding
elimination of provisions
elimination
provisions prior to
to passage
passage of bill
bill requiring
requiring aacertificate
certificate ofofconvenience
convenience and
and
necessity indicates
indicates legislature
legislature intentionally
intentionally omitted such provisions); In
necessity
In re
re Segregation
Segregation of
of School
School

Dist. No. 58 from
from Rural
Rural High
High School
School Dist.
Dist. No.
No. 1,
1, 34
34Idaho
Idaho 222,
222, 224,
224, 200
200 P.
P. 138,
138, 140
140 (1921)
(1921)
(holding removal of
of word
word “unanimous”
“unanimous”from
frombill
billprior
priortotopassage
passagedemonstrates
demonstrates legislative intent
law from requiring
school districts
districts to
to requiring
to change
change law
requiring board
board unanimity
unanimity to
to segregate
segregate school
requiring only
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majority);
majority); Beker
Beker Industries
Industries Inc.
Inc. v.
v. Georgetown
Georgetown Irr.
Irr.Dist.,
Dist.,101
101Idaho
Idaho187,
187,191,
191, 610
610 P.2d
P.2d 546,
546, 550

(1980) (holding
(holding legislature’s
legislature’s removal
removal of
of language
language allowing
allowing director
directortotoapprove
approve change
change in
in nature
nature

of water
water use
use prior to
to bill’s
bill’spassage
passage can
can only
only be
be interpreted
interpreted as
as intent that director not
not have
have that
that
power). InInthis
thiscase,
case,there
therecan
canbe
be“no
“noreasonable
reasonable explanation
explanation for
forthat
thatamendment
amendment except
except as
as an
an

expression
of legislative
legislative intent
intent that
that only
only plaintiffs
plaintiffs would
expression of
would be
be entitled
entitled to
to recover
recover attorney
attorney fees
fees in
small personal
personal injury
injury cases.”
cases.” Gillihan
GillihanI Iatat697,
697,99
99P.3d
P.3d at
at 1087.

Respondents,
however,pose
posea aquestion:
question:IfIf the
the legislative
legislative intent
intent was
was that
thatonly
only plaintiffs
plaintiffs
Respondents, however,
be allowed to recover attorney fees
under subsection
subsectionfour,
four, why
why did the legislature not simply
fees under
simply use
use

the word “plaintiff”
the
“plaintiff”rather
ratherthan
than“claimant”
“claimant”ininthat
thatprovision
provisionand
andmake
makethat
thatintent
intentexplicit?
explicit?
Although the
the legislative
legislative history
history yields
yieldsno
nodefinitive
definitiveanswer,
answer,aareasonable
reasonable conclusion is that the
the

legislature used
used the
the word
word “claimant” to
legislature
to account
account for
for those
those situations
situations in
in which
which defendants
defendants who
assertaacounterclaim,
counterclaim,and
andwho
whothus
thuswould
wouldhave
havebeen
beencalled
called“plaintiffs”
“plaintiffs” had
hadthey
theyfiled
filed suit
suit first
assert
instead called
called “defendants-counterclaimants,”
“defendants-counterclaimants,” are
are not
not precluded
precluded from
from recovering attorney
but are instead
fees simply
simply because
theother
otherparty
partyfiled
filed first.
first.
fees
because the

Both the Gillihan
Gillihan IIand
and Gillihan
GillihanIIIIcourts,
courts,asaswell
wellasasthe
theparties
partiesininthis
thiscase,
case, recognize
recognize
purpose behind
behindI.C.
I.C. §§ 12-120
12-120 is
is to affect the bargaining
power of the parties
that the
the purpose
bargaining power
parties in small
small
civil
if possible. Each
civilcases
cases in order to facilitate an efficient
efficient and
and early settlement
settlement if
Each party
party is
is able
able to

argue
that its
its reading
reading of the statute
best serves
servespublic
publicpolicy.
policy. The
argue that
statute best
The complexities
complexities of
ofsettlement
settlement
negotiations, however, including
including the
the parties’
parties’ relative
relative bargaining
bargaining strengths
strengths and empirical evidence
evidence

of the
of parties
parties at
at settlement,
settlement, are
are queries
queries best
best left
left to the
the reasonableness
reasonableness of
the legislature.
legislature. “The

legislature
has the
the resources
resourcesfor
for the
the research,
research,study
studyand
andproper
properformulation
formulation of
of broad
legislature has
broad public
policy.”
P.2d 677,
677, 679
679(1968).
(1968). While itit is
policy.” Anstine
Anstinev.v.Hawkins,
Hawkins,92
92 Idaho
Idaho 561,
561, 563,
563, 447 P.2d
is true
true that

I.C. § 12-120
the statute
12-120 is
is ambiguous
ambiguous on its
its face,
face, when
when readers
readers consider
consider the
statute in light
light ofofthe
the

legislative
legislative substitution
substitution of “claimant” for
for “prevailing
“prevailingparty,”
party,”the
theleast
leaststrained
strained interpretation
interpretation
employing
the plain meaning
prevails. The
employing the
meaning of the statute
statute prevails.
The law
law as
as written
written instructs
instructs that,
that, where
where
subsection
four governs,
governs, subsection
subsectionone
onedoes
doesnot,
not,and
andonly
onlyplaintiffs
plaintiffs are
are allowed
allowed an
an award
award of
subsection four

attorney
feesunder
undersubsection
subsection
four.This
ThisCourt
Court“must
“mustfollow
follow the
thelaw
lawas
aswritten.
written.. .. ., ,[and]
[and][i]f
[i]f it
attorney fees
four.

is socially or economically
unsound,the
thepower
powertotocorrect
correctititisislegislative,
legislative,not
notjudicial.”
judicial.” John
economically unsound,
John
Hancock
Mut. Life Ins. Co.
Hancock Mut.
Co. v.
v. Neill,
Neill,79
79Idaho
Idaho385,
385, 405,
405, 319
319 P.2d
P.2d 195,
195, 206,
206, (1957)
(1957) (citations
(citations
omitted); see
also Anstine,
Anstine, 92
92 Idaho
Idaho at
at 563,
563, 447
447 P.2d
P.2d at
at 679.
679. Therefore,
the district
see also
Therefore, we reverse
reverse the
court’s
under I.C.
I.C. § 12-120(4).
court’s award
award of
of attorney
attorney fees
fees to
to Respondents
Respondents under
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Although we reverse
the district
district court’s decision,
we are
are mindful
mindful that the district judge
reverse the
decision, we
judge

applied
the legal
legal principle
principle announced
announcedininthe
thelead
leadopinion
opinionininGillihan
GillihanII.
II. Generally,
applied the
Generally, the
the lower
courts
are obligated
obligated to
to abide
abide by
by the
the decisions
decisionsof
of this
this Court
Court and
and the
the Court
Court of
of Appeals.
Appeals. State
courts are
State v.

Guzman,
122 Idaho
Idaho 981,
981, 986,
986, 842
842 P.2d
P.2d660,
660,665
665 (1992).
(1992). ItIt isisonly
Guzman, 122
onlybecause
because the
the reasoning
reasoning in
Gillihan
GillihanIIIIwas
wasnot
notadopted
adopted by
by three
three members
members of this Court that itit was
was not controlling
controllingprecedent.
precedent.

Osick,
122 Idaho
Idaho at
at 460,
835 P.2d
at 1271.
1271. There
Osick, 122
460, 835
P.2d at
There isisnothing
nothingininthe
therecord
recordthat
thatsuggests
suggests that
that
counsel
for Gonzalez
Gonzalez alerted
alertedthe
thedistrict
district court
court that
that Gillihan
Gillihan IIII was
counsel for
was not
not binding
bindingprecedent.
precedent.

B. Respondents
Respondents are not entitled
entitled to
to attorney
attorneyfees
fees on appeal.
Respondents
haveasked
askedthis
thisCourt
Court for
for attorney fees
fees on appeal
appeal pursuant
pursuant to
to I.C.
I.C. § 12-121.
Respondents have
12-121.

Under
Court
Under I.C. §§ 12-121,
12-121, attorney
attorney fees
fees are
are awarded
awarded to the
the prevailing
prevailing party
party only
onlyif ifthethe
Court
determines
that the
the appeal
appeal was
was brought
brought or defended
or without
determines that
defended frivolously, unreasonably,
unreasonably, or

foundation.
foundation. Garcia
Garcia v.v.Windley,
Windley, 144
144Idaho
Idaho539,
539,546,
546,164
164P.3d
P.3d819,
819,826
826(2007).
(2007).Because
Because
Respondents
havenot
not prevailed
prevailed in
in this appeal,
are not
not entitled to
Respondents have
appeal, they are
to an
an award of attorney
attorney fees.
fees.

IV.
IV. CONCLUSION
CONCLUSION
We hold that
that I.C.
I.C. §§12-120(4)
12-120(4)alone
alone governs
governs attorney
attorney fees
fees in personal
personal injury
injury actions
actions
where the
the amount
amount of
of plaintiff’s claim
and allows
allows for
for an award
where
claim does
does not
not exceed
exceed $25,000
$25,000 and
award of
attorney fees
fees only
only to
to plaintiffs
plaintiffs in
attorney
in such
such cases.
cases. We
We reverse
reverse the district court’s
court’s award
award of
of attorney
attorney
fees to
to Respondents.
Respondents. Costs,
but not
not attorney
attorney fees,
are awarded
awarded to
to Appellant.
Appellant.
fees
Costs, but
fees, are

Chief Justice
EISMANN, Justices
BURDICK, J.
and W.
W. JONES,
JONES,CONCUR.
CONCUR.
Justice EISMANN,
Justices BURDICK,
J. JONES and
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