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The Employer’s Duty
Duty to
to Timely
TimelyDesignate
Designate
Family
Medical
Leave
Act
Leave
Family Medical Leave Act Leave
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a Certified Civil
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The Family and Medical
Medical Leave Act
Act (FMLA)
(FMLA)requires
requiresunpaid
unpaidleaves
leaves of
ofabsence
absence for
employees
serious health
health condition
condition or need
need to
to care
care for
for family
family members
employees who have aa serious
members who
who have
have aa

serious
health condition.
condition. An
serious health
Anemployer
employermust
musthave
have 50
50 or
or more
more employees,
employees, however, for an
employee to be
be covered
covered under
underthe
theFMLA.
FMLA.

Under the FMLA,
FMLA, eligible
eligibleemployees
employees are
are entitled
entitled to
to 12 work
work weeks
weeks of
of leave
leave during any
12 month period. Employers
method for
for calculating the 12
12 month
month period
period from
from
Employers must
must choose
choose a method
among four options. IfIfan
employees will
will be
anemployer
employerfails
failstotodesignate
designate one
one of
of the
the methods,
methods, employees
be
allowed to calculate their leave entitlement under whichever method is beneficial to them.

Once the
the 12
12 month
month period
period is
is determined,
determined, an
anemployee’s
employee’sFMLA
FMLA leave entitlement is

limited
of aa maximum
maximum of
of 12
12 work
workweeks
weeks of
of leave
leave during
during that
that 12 month period for any
limited to
to aa total
total of
and all reasons
reasonsthat
thatqualify
qualify for
for taking leave
leave under
underthe
theFMLA.
FMLA.

The
The FMLA
FMLAregulations
regulationsare
areclear
clearthat
thatemployers
employerscan
candesignate
designatean
anabsence
absence taken
taken by
by an
an

employee
asleave
leaveunder
underthe
theFMLA
FMLA“within
“within a reasonable
reasonabletime
timeofofreceiving
receivingnotice.”
notice.” If
If an
employee as
an
employee
fails to
employee fails
to do
do so,
so, itit can
can not
not retroactively
retroactivelydesignate
designatethe
theleave
leaveas
as exhausting
exhausting the
the 12
12 weeks
weeks

allowed under the law.
law. IfIfthe
time off
off is
theemployer
employerdoes
does not
not notify
notifythe
theemployee
employee that
that requested
requested time

designated
asFMLA
FMLA leave,
leave, the
the employee’s
employee’s12
12week
weekFMLA
FMLA clock does
not start
start ticking
ticking until
until he
designated as
does not
he

is notified.
notified. AAmanager
meetsthe
theconditions
conditionsfor
forFMLA
FMLA
managerwho
whofails
failstotofigure
figureout
outthat
thatthe
theabsence
absence meets
leave
end up
up having
having provided the
with much
leave may end
the employee with
much more
more than
than 12
12 weeks
weeks of leave.
leave.

Thus,
employee is
is absent
absent for
for any
any reason,
reason, an
anemployer
employer should
should immediately
immediately
Thus, when
when an
an employee
consider
consider whether
whether the
the employee
employee should
shouldbe
benotified
notifiedthat
thatthe
theabsence
absencehas
hasbeen
been designated
designated as
as aa leave
leave

of absence
which will
will be
absence which
be counted
counted toward the employee’s maximum
maximum leave
leave entitlement
entitlement under
under the

FMLA.
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It is important to bear
in mind
mind that
that the
theFMLA
FMLA is not in addition to Workers’
bear in
Compensation
leave or
or disability
disability leave. An
Compensation leave
Anemployer
employermay
maydesignate
designate workers’
workers’ compensation
compensation
leave
also as
asFMLA
FMLA from
the clock
clock running
leave also
from the
the outset
outset and
and start
start the
running on
on the
the employee’s
employee’s 12
12 week
week

FMLA
FMLAentitlement.
entitlement.Under
Underthese
thesecircumstances,
circumstances, an
an employee
employee who is on workers’
workers’ compensation
compensation

and
is unable
unable to
to return
returnto
towork
work within
within the 12 week
week FMLA
FMLA period
and is
period may
may be
be terminated from
employment. The
disability leave
Thesame
same holds true for
for employees
employees on disability
leave who
who are
are unable to return to

work within
provided sufficient
sufficient information for
within12
12 weeks.
weeks. If,
If,however,
however,the
the employee
employee has
has provided
for the
employer to determine
determine that
that he
heisisaaqualified
qualifiedindividual
individual with
with aa disability
disability under
under the
the Americans

with
with Disabilities
DisabilitiesAct
Act(ADA),
(ADA),the
theemployer
employermay
mayhave
havetotoprovide
providesome
someform
formofofaareasonable
reasonable
accommodation
employee before
before it
it may
accommodation to
to the
the employee
may terminate
terminate the
the employee.
employee.

The bottom line: once
oncean
an employer
employer obtains
obtains information
informationthat
thatprovides
provides even
even aa clue
that
absent for
for aa serious
serioushealth
healthcondition
condition or for some
qualifiable as
that the employee is absent
some other event qualifiable
as

FMLA leave,
specifically ask
FMLA
leave,ititcannot
cannotignore
ignorethat
thatinformation
informationjust
justbecause
because the
the employee doesn’t specifically
ask

for FMLA
leave as
asFMLA
FMLA
FMLAleave.
leave.Failure
Failurebybythe
theemployer
employertotoinquire
inquirefurther
furtherand
anddesignate
designate the leave
leave may entitle
entitle the employee
employee to
to an
anadditional
additional 12
12 weeks
weeksallotment
allotment under
underthe
theFMLA.
FMLA.

You may contact us to inquire further of
of your
your rights
rights and
and obligations
obligations under
under the

FMLA.

