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An
of of
thethe
2008
Changes
to Georgia
Child's Custody
Laws
AnAnalysis
Analysis
2008
Changes
to Georgia
Child’s Custody
Laws
of House
House Bill
Bill 369
statement of
of public
public policy.
policy. Many
Section 11 of
369 includes a statement
Many statutes
statutes include
statementto
to assist
assistcourts
courtsin
ininterpreting
interpreting the law later.
such aa statement
later.

declared in
in HB
HB 369 that it is the public policy
It is
is expressly declared
policy of
ofthe
the State
State of Georgia to
"assure
that
minor
children
have
frequent
and
continuing
contact
with
"assure that minor
and continuing
with parents
parents who
who have
have
ability to
shown the ability
toact
act in
inthe
thebest
best interests
interests of
of their
their children
childrenand
andtotoencourage
encourage parents
parents to
share in
in the
the rights
rights and
and responsibilities
responsibilities of rearing their
share
their children
childrenafter
afterthe
theparents
parents have
have
separatedor
ordissolved
dissolvedtheir
their marriage
marriage or
or relationship.”
relationship."
separated
and 33 of
of HB
HB 369
Sections 2 and
369 deal
deal with
withthe
thearea
area of
ofappeals.
appeals.

Prior
of this
this bill,
bill, for
Prior to
to the
the passage
passage of
formany
manyyears
years in
in Georgia,
Georgia, family
familylaw
lawcases
caseshave
have been,
been,
for the
procedures.That
Thatis,
is,ifif aa litigant
litigant wanted
for
the most part, subject to discretionary appeals
appeals procedures.
to appeal aa decision
decision in
in aa divorce
divorce or child custody case,
he or
or she
shetypically
typically had
had to
to file
file an
case, he
application for
application
for appeal,
appeal, requesting
requesting permission for
for the
the appellate
appellate court
court to
to appeal.
appeal. Parties in
other types of civil
civilcases
cases were allowed
allowed to
to appeal
appeal automatically
automatically(these
(these cases
cases were called
"direct appeal"
“direct
appeal”cases).
cases).
has been
beenan
aneffort
effort so
so several
severalyears
yearstotorestore
restorethe
therights
rightsofofdirect
direct appeal
appealin
infamily
family
There has
Section22ofofthe
thebill
bill makes
makesan
aninroad
inroadon
onthat
thateffort
effortby
byproviding
providingthat
that“All
"All
law cases.
cases. Section
judgments
including, but
but not
not limited
limited to, awarding or
judgments or orders in child custody cases
cases including,
child custody
custody or
or holding
holding or declining to hold persons
in contempt
contempt of
of
refusing to change
change child
persons in
such child
child custody judgment or orders" are now directly
such
directlyappealable.
appealable. Section 3 provides a
from those
if at
corresponding deletion of
of child
childcustody
custodycases
cases from
those which
which must
must be
be appealed,
appealed, if
all, only
by
application,
as
well
as
adding
to
that
list
of
discretionary
appeals,
"Appeals
only by application, as well as
list of discretionary appeals, “Appeals
parental rights.”
rights."
from orders terminating parental

to Georgia law were made in
Section 5 of HB
HB 369
369 isis where
where the
the most
most substantial
substantial changes
changes to
the bill.
bill. ItItaffected
several
existing
Code
sections
and
I
will
address
affected several existing Code sections and I will addresseach
each by
by reference
reference to
the statute itit changed
changed or
or added.
added.

OCGA 19-9-1
OCGA
19-9-1
replaced with
with new
The previous version of
of this
this statute
statute was completely deleted and replaced
provisions
plans are
arenow
now required
required in
in all
all cases
casesinvolving
involving custody
custody of
of aa child,
child, except in
Parenting plans
family violence
can submit
submit their own proposed plan or they can
family
violencecases.
cases. Each parent can
submit a joint
joint plan.
be submitted.
submitted. A
A plan
plan. ItIt isis up
up to
to the
the judge
judge as
as to when the plan must be
be submitted
submitted for
for all final
final hearings
must be
hearings in original
original or
or modification
modificationofofcustody
custodycases,
cases, and
may, in the judge’s
judge's discretion be required
required for
for temporary hearings.
hearings. The
Thefinal
final decree
decree in
case involving
involving custody
any case
custody must include
include aa parenting plan.
plan.
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What goes into a parenting plan? Unless otherwise ordered by the judge, a parenting plan
the following:
following:
shall include the
(A) A
continuing parent-child relationship and
and continuity
continuity in
(A)
Arecognition
recognitionthat
that aa close
close and
and continuing
the child´s
child's life
will
be
in
the
child's
best
interest;
life will be in the child´s best interest;
(B) A
A recognition
recognitionthat
thatthe
the child's
child´sneeds
needs will
willchange
changeand
and grow
growas
as the
the child
child matures
matures and
demonstrate
that
the
parents
will
make
an
effort
to
parent
that
takes
this
issue
into
demonstrate that the parents will
effort to parent
account so
so that
that future
future modifications
modifications to the parenting plan are
are minimized;
minimized;
account
(C) A
A recognition
recognition that
that aa parent with physical
physical custody will
willmake
make day-to-day
day-to-day decisions
decisions and
emergency decisions
decisions while
while the
the child
child is residing with
emergency
with such
such parent;
parent; and
will have
to all
all of
of the
the child´s
child's records
and information,
information,
(D) That
That both parents will
have access
access to
records and
including,
including, but
but not
not limited
limitedto,
to,education,
education, health,
health, extracurricular activities,
activities, and
and religious
communications.
(2) Unless otherwise ordered by the judge, or
or agreed
agreed upon by the parties, a parenting plan
limited to:
shall include, but not be limited
to:
(A)
Where
and
when
a
child
will
(A) Where and
child willbe
beinineach
eachparent's
parent´sphysical
physicalcare,
care, designating
designating where
where the
child will
child
willspend
spendeach
each day
day of
of the
the year;
year;
special occasions
occasionswill
will
(B) How
How holidays,
holidays,birthdays,
birthdays,vacations,
vacations, school
school breaks,
breaks, and other special
be spent
spent with
with each
each parent
parent including
including the time of
event will
will begin
of day that each event
begin and
and end;
end;
including how the child
(C) Transportation arrangements
arrangements including
child will
willbe
beexchanged
exchanged between
between the
parents, the
the location
location of the exchange,
how the transportation costs
costs will
will be
exchange, how
be paid, and any
child spending
other matter relating to the child
spending time with
witheach
each parent;
parent;
(D) Whether
(D)
Whether supervision will
willbe
beneeded
needed for
for any
any parenting
parenting time
time and,
and, ifif so,
so, the
the particulars
of the supervision;
(E) An
An allocation
allocation of
of decision-making
decision-making authority
authoritytotoone
one or
or both
both of
of the
the parents
parents with regard
to the child´s
child's education,
health, extracurricular
extracurricular activities,
activities, and
and religious
religious upbringing,
upbringing, and
andifif
education, health,
the parents
parents agree
agreethe
thematters
mattersshould
shouldbe
bejointly
jointly decided,
decided, how
how to
to resolve
resolve aa situation
situation in
which
which the
the parents
parents disagree
disagree on resolution; and
if any,
the child
child
(F) What, if
any, limitations
limitations will
willexist
existwhile
whileone
oneparent
parenthas
has physical custody of the
in terms of
of the
the other parent contacting the child
child and
and the
the other
other parent's
parent´s right
righttotoaccess
access
education, health,
health, extracurricular
extracurricular activity,
activity, and religious information
information regarding
education,
regarding the child.
child.
Finally,
Finally,ififthe
theparties
partiescannot
cannotreach
reachagreement
agreement on
on aa permanent parenting plan, each party
shall file
and
serve
a
proposed
parenting
plan
on
file and serve a
plan on or
or before
before the
the date
date set
set by the judge.
judge.
Failure to comply with
the plan
plan of
of
with filing
filingaaparenting
parentingplan
plan may
may result
result in
in the
the judge adopting the
the opposing party ifif the
judge
finds
such
plan
to
be
in
the
best
interests
of
the
child.
the judge finds such plan to be in the best
child.

The bill
bill adds
makes itit expressly
expressly permissible
permissible for
for
adds a new Code section 19-9-1.1. This statute makes
the parents
parents of
of aa child
child to agree
agree to
to binding
binding arbitration on the issue
of child custody and
issue of
matters relative to visitation,
visitation,parenting
parentingtime,
time,and
andaa parenting
parenting plan.
plan.The
Theparents
parents may
may select
select
their arbiter and decide
decide which
which issues
issueswill
will be resolved
resolved in
in binding
binding arbitration. The arbiter´s
arbiter's
be incorporated
incorporated into a final
final decree
decisions shall be
decree awarding child
child custody
custody unless
unless the
judge
judge makes
makes specific written
writtenfactual
factualfindings
findingsthat
thatunder
underthe
thecircumstances
circumstances of
ofthe
the parents
parents
the child
child the arbiter´s
arbiter's award would
would not
interests of
of the
the child.
child. In its
and the
not be
be in
in the
the best interests
judgment,
judgment, the
the judge
judge may
may supplement
supplement the arbiter's
arbiter´s decision
decision on
on issues
issues not covered by the
binding arbitration.
arbitration.
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OCGA section
OCGA
section 19-9-3
19-9-3 was also substantially rewritten.
Subsection (a)(1)
(a)(1) provides, as
as before,
before, that
that in
in all
all cases
casesin
inwhich
which the
the custody
custody of
of any child is
Subsection
at issue
issue between
between the
theparents,
parents,there
thereshall
shallbe
beno
noprima-facie
prima-facie(automatic)
(automatic) right
right to the custody
be no
no presumption
presumptionin
in favor
favor of
of
of the child in
in either
either the
the father or the mother. There shall be
any particular form of
custody,
legal
or
physical,
nor
in
favor
of
either
parent.
Joint
of custody,
favor of either parent.
considered as
asan
analternative
alternative form
form of custody by the judge and the judge
custody may be considered
at any temporary or permanent
permanent hearing
hearing may
may grant
grantsole
solecustody,
custody,joint
joint custody,
custody, joint
joint legal
custody, or joint
joint physical
physicalcustody
custodyas
as appropriate.
appropriate.

Subsection (a)(2)
(a)(2) of OCGA
OCGA section
issue of
of
Subsection
section 19-9-3
19-9-3 provides
provides that
that the
the judge hearing the issue
custody shall (no longer "may")
“may”)make
make aa determination of custody of a child. As
As before,
before,
custody matters
matters are
are not
not to
to be
be decided
decidedby
byaajury.
jury. The
The judge
judge may
may take
take into
into consideration all
the circumstances
circumstances of
of the
the case,
case,including
including the
the improvement
improvement of the health of the party
seeking
a
change
in
custody
provisions,
in
determining
to whom
whom custody
custody of
of the
the child
child
seeking a change in custody provisions, in determining to
should be awarded. The duty of
of the
the judge
judge in
in all
allsuch
suchcases
cases shall be to exercise its
discretion to look
to
and
determine
solely
what
is
for
look to and
for the
the best
best interest of the child and
what will
willbest
best promote
promote the
the child's
child´swelfare
welfareand
andhappiness
happiness and
and to
to make
make his or her award
accordingly.
standard has
hasbeen
beenthe
theone
oneapplied
appliedby
bycourts
courtsin
in Georgia
Georgia before
before now, but
The best interest standard
the statute
statute now
now provides aa list
list of specific
specific factors
factors in
in subsection
subsection (a)(3):
(a)(3):

In
In determining
determining the
the best
best interests of the child, the judge may consider any relevant factor
including, but not limited
limited to:
to:
(A)
The
love,
affection,
bonding,
(A) The love, affection, bonding,and
andemotional
emotionalties
tiesexisting
existingbetween
betweeneach
each parent
parent and
and the
child;
(B) The love,
(B)
love, affection,
affection, bonding,
bonding, and
and emotional
emotional ties
ties existing
existing between
between the child and his or
her siblings, half
half siblings,
siblings,and
and stepsiblings
stepsiblings and
and the
the residence
residence of such other children;
(C) The capacity and disposition
disposition of each
parent
to
give the
the child
child love, affection, and
each parent to give
guidance and
and to
to continue the education
education and
and rearing
rearing of
of the child;
parent's knowledge and
and familiarity
familiarity of
(D) Each parent´s
of the
the child
childand
and the
the child's
child´sneeds;
needs;
and disposition
disposition of each
each parent
parentto
toprovide
providethe
thechild
child with
with food, clothing,
(E) The capacity and
medical
basic care,
care,with
with consideration made
medical care,
care, day-to-day
day-to-day needs,
needs, and other necessary
necessary basic
for
for the
the potential
potential payment
payment of
of child
childsupport
support by
by the
the other
other parent;
parent;
(F) The home environment of
of each
each parent considering the promotion of
of nurturance
nurturance and
safety of the child rather than superficial or material factors;
importance of
of continuity in
(G) The importance
in the
the child's
child´s life
lifeand
andthe
the length
length of
of time
time the
the child
childhas
has
lived
in
a
stable,
satisfactory
environment
and
the
desirability
of
maintaining
continuity;
lived in a
satisfactory environment and the desirability of maintaining continuity;
(H) The
of
(H)
The stability
stabilityofofthe
thefamily
familyunit
unitofofeach
eachofofthe
theparents
parentsand
andthe
thepresence
presence or
or absence
absence of
each parent´s
parent's support
support systems
systemswithin
within the
the community
community to benefit the child;
each
(I) The
(I)
The mental
mental and
and physical
physical health
health of
ofeach
each parent;
parent;
Each parent´s
parent's involvement,
involvement, or
or lack
lack thereof,
thereof in
(J) Each
in the
the child's
child´seducation,
education, social,
social, and
extracurricular activities;
(K) Each
parent's employment
employment schedule
scheduleand
andthe
therelated
related
fexibility or
or limitations,
limitations, if
if any,
(K)
Each parent´s
flexibility
any,
of a parent to care
care for
for the
the child;
child;
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(L) The
(L)
The home,
home, school, and community record and history of
of the
the child,
child, as
as well
well as
as any
health or educational special needs
of
the
child;
needs of the child;
(M) Each
performance and
andrelative
relativeabilities
abilities for
for future performance
performance of
of
(M)
Each parent's
parent´s past performance
parenting responsibilities;
(N) The
(N)
The willingness
willingnessand
and ability
abilityofofeach
eachofofthe
theparents
parents to
tofacilitate
facilitateand
andencourage
encourage aa close
and continuing parent-child
relationship
between
the
child
and
the
other
parent-child relationship between the child and the other parent,
parent,
interest of
of the child;
consistent with the best interest
(0) Any
(O)
Anyrecommendation
recommendationby
byaacourt
courtappointed
appointed custody
custody evaluator
evaluator or guardian ad litem;
Any evidence
(P) Any
evidence of family
familyviolence
violenceor
orsexual,
sexual, mental,
mental, or physical
physical child
child abuse
abuse or
criminal history
criminal
history of
of either
either parent;
parent; and
(Q) Any
Anyevidence
evidenceofofsubstance
substance abuse
abuse by either
either parent.
parent.
There is also
also added
addedto
toOCGA
OCGA section
section 19-9-3
19-9-3 aa new
new subsection
subsection(a)(4),
(a)(4),listing
listing additional
additional
casein
in which
which the judge has
has made
madeaafinding
finding of
of
factors a judge may consider in a custody case
family
violence:
family violence:

(A) The
primary the safety
safety and
and well-being
well-being of the child
child and of the
(A)
The judge
judge shall
shall consider
consider as
as primary
parent
who is
is the
thevictim
victim of
of family violence;
parent who
the perpetrator´s
perpetrator's history
history of causing
causing physical
physical harm,
harm, bodily
bodily
(B) The judge shall consider the
injury,
reasonablefear
fearof
of physical
physical harm,
harm, bodily
bodily injury,
injury, or
injury, assault,
assault, or causing reasonable
or assault
assault to
another person;
becauseof
of an
anact
actof
of domestic
domestic violence
violence by the other
(C) IfIfaa parent
parent is
is absent
absent or relocates because
parent, such absence
absenceor
orrelocation
relocation for
for a reasonable
reasonable period
period of
of time in
in the
the circumstances
circumstances
shall not be deemed
an
abandonment
of
the
child
for
the
purposes
of
custody
deemed an abandonment of the child
purposes of
determination; and
(D) The
evidence of
of
(D)
The judge shall
shall not
not refuse
refuse to consider relevant or otherwise admissible evidence
acts of
of family
family violence
there has
hasbeen
beenno
noprevious
previousfinding
findingof
of family
family
acts
violence merely
merely because
because there
violence. The judge may, in
in addition
additionto
toother
otherappropriate
appropriate actions,
actions, order
order supervised
supervised
visitation
visitation or
or parenting
parenting time
timepursuant
pursuant to
to Code
Code Section
Section 19-9-7.
19-9-7.

The provisions on whether a child
child fourteen
fourteen years
years of
of age
age or older could
could continue
continue to
to choose
choose
which
she would
would live with
which parent
parent he or she
with was
was one
one of
of the
the most hotly
hotly debated
debated portions of the
bill.
bill.
Subsection (a)(5)
(a)(5) of
of the new
new version
version of
of OCGA
OCGA section
deals with
with the
the right
right of
of
Subsection
section 19-9-3 deals
years or
or older
older to
to elect
elect their
their custodial
custodial parent.
parent.As
Asoriginally
originally introduced, the
the bill
bill
children 14 years
would
have
abolished
this
right
of
election.
However,
the
right
re-emerged
in
a
would have
of election. However, the right re-emerged
subsequent version,
version, and
and in
in the
the bill
bill as
passed,some
somevestige
vestigeof
ofthe
theright
right still
still exists,
subsequent
as passed,
although
it
has
been
changed
to
some
degree.
although it has been changed to some degree.

The law now
now provides
provides that:
that: "In
“Inall
allcustody
custodycases
cases in
inwhich
whichthe
thechild
childhas
hasreached
reached the
the age
age
of 14 years, the child shall
shall have
have the right
right to
to select
select the
the parent
parent with
with whom
whomhe
heor
orshe
she desires
desires
to live.
live. The
The child's
child´sselection
selectionfor
forpurposes
purposesof
ofcustody
custodyshall
shallbe
be presumptive
presumptive unless
unless the
parent so selected
selected is
is determined
determined not
not to
to be
be in
in the best
best interests
interests of
of the
the child.
child. The parental
reachedthe
theage
ageofof14
14may,
may,ininand
andof
ofitself,
itself constitute a
selection by a child who
who has reached
material change
of condition
condition or circumstance
in any action seeking
seeking aamodification
modification or
change of
circumstance in
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change in
in the
the custody
custody of
of that
that child;
child; provided,
change
provided, however,
however, that
that such
such selection may only be
made
once
within
a
period
of
two
years
from
the
date
of
the
made once within
of two years from the date of the previous
previous selection
selection and
and the
interests of
of the
the child
child standard
standard shall
shall apply.”
apply."
best interests

Previously, the selection of the 14
14 year
year old
old or
or older
older child
child was controlling
controlling on the court
absent
a
finding
of
unfitness
of
the
selected
parent.
Now
it
is
presumptive
absent a finding
of the selected parent. Now it is presumptive unless
unless the
selected parent
parent is
is determined
determined not
not to
to be
be in
in the best
best interests
interestsof
of the
the child.
child. New to
selected
to the
the statute
statute
alone is
is aa basis
basisfor
for modification
modification of
is the provision that the selection alone
of custody
custody but
but that
that the
selection may not be made more often than once every two years. Considering there is
only aa four
practical matter, this allows
only
four year
year window
windowbetween
betweenthe
the ages
ages of
of 14
14 and
and 18, as
as aa practical
for the possibility
possibilityofofonly
onlytwo
twochanges
changesofofcustody
custodybased
based on
on the
the election.
election.
Subsection (a)(6)
(a)(6) of the new version of
Subsection
of OCGA
OCGAsection
section19-9-3
19-9-3addresses
addresses the selection
children who
made by children
whoare
are between
between the
the ages
ages of
of 11
11 and
and 14.
14.
"In all
“In
allcustody
custodycases
cases in
in which
whichthe
thechild
childhas
hasreached
reached the
the age
age of
of 11
11 but
but not
not 14
14 years,
years, the
judge
shall
consider
the
desires
and
educational
needs
of
the
child
in
determining
which
judge shall consider
desires and educational needs of the child in determining which
parent shall have
have custody.
custody. The
The judge
judge shall
shall have
have complete
complete discretion
discretion in
in making this
and the
the child´s
child's desires
shall not
not be
becontrolling.
controlling. The judge shall further
determination, and
desires shall
discretion as
as to
to how
how the child´s
child's desires
considered, including
including
have broad discretion
desires are to be considered,
through the report of
of aa guardian ad litem.
litem. The
The best
best interests of the child
child standard
standard shall be
controlling. The
controlling.
Theparental
parental selection
selection of
ofaa child
childwho
whohas
hasreached
reached the age of 11 but not 14
years
itself, constitute
of condition or
years shall not, in and of itself,
constitute a material change
change of
or circumstance
circumstance
modification or
in any action seeking aa modification
or change
change in the custody of that child. The judge
an order
order granting
granting temporary custody to the selected
selected parent
parentfor
for aa trial
trial period not
may issue
issue an
to exceed six months regarding the custody of
a
child
who
has
reached
the
age
of 11 but
of a child who has reached
age of
temporary order is
not 14 years where the judge hearing
hearing the
the case
case determines such aa temporary
appropriate.”
appropriate."

Subsection (a)(7)
(a)(7) of OCGA
Subsection
OCGA section
section 19-9-3
19-9-3 isis the
the former
formersubsection
subsection 66 and
and continues to
provide that: "The
“The judge
judge is
is authorized
authorized to
to order a psychological custody evaluation of the
family or
evaluation. In
In addition to the privilege afforded a
family
or an
an independent
independent medical evaluation.
witness, neither a court appointed custody evaluator nor a court appointed guardian ad
subjectto
tocivil
civil liability
liability resulting
litem shall be subject
resultingfrom
fromany
any act
act or
or failure
failure to
to act
act in
in the
the
performance of his or her duties unless
unless such
such act
actor
orfailure
failure to
to act
act was
was in
in bad
bad faith.”
faith."

Subsection (a)(8)
(a)(8) of
of OCGA section 19-9-3 is new and provides: “If
"If requested
Subsection
requested by any
party on or
or before
before the
the close
close of
of evidence
evidence in
in aa contested
contested hearing, the permanent court order
awarding child custody
custody shall set forth specific
specific findings
findings of
offact
factas
as to
to the
the basis
basis for the
judge's
including any
judge´s decision
decision in
in making
making an
an award of custody including
any relevant factor relied upon
set forth
forth in paragraph
paragraph (3)
(3) of this subsection. Such
Such order
order shall
shall set
set forth
forth in
by the judge as
as set
manner set
setforth
forth in
in the
the order
order and,
and,ifif joint
joint
detail why
why the
the court awarded custody in the manner
awarded, aamanner
mannerininwhich
whichfinal
fnal decision making on matters affecting
legal custody is awarded,
the child´s
child's education,
education, health, extracurricular activities, religion,
religion, and
and any other important
be decided.
decided.Such
Suchorder
ordershall
shallbe
befiled
filedwithin
within 30 days
days of
of the
the final
final hearing in
matter shall be
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the custody case,
unless extended
extendedby
byorder
order of
of the
the judge
judge with the
case, unless
the agreement of the
parties."
parties.”

The legislature is
is requiring
requiring judges
judges in
in family
family law
law matters
matters now to make detailed findings to
determinations, after
afer last
support child support determinations,
last year's
year’s new child
child support
support guidelines went
into effect
and
now,
if
requested,
in
custody
cases,
to
explain
the
effect and now, if requested, in custody cases, explain the reasons
reasons for a custody
determination.
Subsection (f)
(f) of OCGA
of
Subsection
OCGA section
section 19-9-3
19-9-3 provides
provides for
for notice
notice of
ofrelocations
relocations and
and changes
changes of
addressesof
of either
either parent
parent as
asfollows:
follows:
addresses
"(1) In
“(1)
Inany
anycase
case in
in which
whichaa judgment
judgmentawarding
awardingthe
thecustody
custodyofofaachild
childhas
hasbeen
been entered,
entered,
the court entering such
such judgment
judgment shall
shall retain
retain jurisdiction
jurisdiction of
purpose of
of
of the
the case
case for the purpose
ordering the custodial parent to notify
notifythe
the court
courtof
ofany
anychanges
changes in
in the
the residence
residence of the
child.

(2) In
in which visitation
In any
any case
case in
visitation rights
rightsor
orparenting
parentingtime
timehas
has been
been provided to the
noncustodial parent and the
the court
court orders
orders that
that the
the custodial
custodial parent
parent provide
provide notice of a
change
in
address
of
the
place
for
pickup
and
delivery
of
the
child
for visitation
visitation or
change in address of the place for pickup and delivery of the child for
parenting time, the custodial parent
parent shall
shall notify
notify the noncustodial
noncustodial parent,
parent,in
in writing,
writing, of any
change in
in such
such address.
address.Such
Suchwritten
writtennotification
notifcation shall
change
shallprovide
provideaastreet
street address
address or other
description of the new location for
for pickup
pickupand
and delivery
deliveryso
sothat
that the
the noncustodial
noncustodial parent
parent
time.
may exercise
exercise such
such parent´s
parent's visitation
visitation rights or parenting time.

(3) Except where otherwise provided
provided by
by court
court order,
order, in
inany
anycase
case under this subsection in
which
a
parent
changes
his
or
her
residence,
he
or
she
must
givenotification
notification of such
which a parent changes his or her residence, he or she must give
change to
to the other parent
parent and,
and, if
if the parent changing residence is the custodial parent, to
change
any other person
person granted
grantedvisitation
visitation rights
rights or
or parenting
parenting time
time under
under this
this title
title or a court
Such notification
notification shall
change of
of
order. Such
shall be
be given
given at
at least
least 30 days prior to the anticipated change
residence
and
shall
include
the
full
address
of
the
new
residence."
residence and shall include
full address
residence.”
Subsection (g)
(g) of OCGA
issue of
of attorney’s
attorney's fees in custody
Subsection
OCGAsection
section 19-9-3
19-9-3addresses
addresses the issue
cases.For
For many
many years
years in
in Georgia,
Georgia, attorney’s
attorney's fees
cases.
fees have not been available in
in cases
cases dealing
purely
modification of
purely with
withcustody
custodymatters.
matters. One
One party
party could
could seek
seek a modification
ofcustody
custodyand
and cause
cause
the other party to incur
incur substantial
substantial attorney's
attorney’sfees,
fees, with
withno
norecourse
recourse to
to recover
recover the
the fees
fees
unless
the court
court made
madeaafinding
finding that
thatthe
theparty
party had
had engaged
engagedininfrivolous
frivolous litigation.
litigation.
unless the

HB
long-neededcorrection
correctionof
of that
thatsituation
situationby
byproviding
providing for an award
award of
of
HB 369
369 provides a long-needed
attorney's
fees
in
custody
cases.
It
also
provides
a
statutory
basis
for
awards
of
expert
attorney’s fees in custody cases. It
basis for
witness fees, guardian ad litem
litemfees
fees and
and other
other expenses
expenses incurred
incurred in
inthe
thecase:
case:
"Except as provided in Code Section 19-6-2, and
and in
in addition to the attorney´s
attorney's fee
“Except
provisions
contained
in
Code
Section
19-6-15,
the
judge
may
order
attorney's
provisions contained in Code Section 19-6-15, the judge may order reasonable
reasonable attorney´s
fees
and expenses
expensesofoflitigation,
litigation, experts, and
and the
the child´s
child's guardian
fees and
guardian ad
ad litem
litem and
and other
other costs
costs
of the child
child custody
custody action
action and
and pretrial
pretrial proceedings
proceedings to be paid by the parties in
proportions
proportions and
and at times determined by the judge. Attorney's
Attorney´sfees
fees may
may be
be awarded
awarded at
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hearing and
andthe
thefinal
final hearing.
hearing. A
A final
final judgment shall include the
both the temporary hearing
amount granted,
granted, whether
whether the
the grant
grantisisin
in full
full or on account, which
which may
may be enforced by
attachment for
for contempt
contempt of
of court
court or
or by writ
writ of
attachment
of fieri
fierifacias,
facias,whether
whether the
the parties
parties
subsequently
reconcile
or
not.
An
attorney
may
bring
an
action
in
his
or
subsequently reconcile or not. An
in his or her
her own
own name
name to
subsection."
enforce a grant of attorney's
attorney´s fees
fees made pursuant to this subsection.”
Minor changes
made to
to OCGA
OCGA section 19-9-4, which
Minor
changes were made
which authorizes
authorizes the judge in a
case to
to order
order aahome
homestudy
studyinvestigation
investigation by
by the
the Department
Department of
of Family
Family and
custody case
involving specific
Children Services (DFCS) in
in cases
cases involving
specific claims
claims of
ofabuse,
abuse, neglect or other
the child.
child. It provides now as follows:
follows:
harm to the

"(a) On motion of
involving determination of the
“(a)
of either
either party in
in any
any action or proceeding
proceeding involving
award of child
child custody
custody between
between parents of the child, when
when such
such motion
motion contains
contains a
which have
specific recitation
recitation of
ofactual
actualabuse,
abuse, neglect, or other overt acts which
have adversely
affected the
the health
health and
andwelfare
welfare of
of the
the child,
child, the
the judge
judge may
may direct
direct the
the appropriate
appropriatefamily
family
agency or
or any
any other
other appropriate
appropriate entity
entity to investigate the
the home
home life
life
and children services agency
and
home
environment
of
each
of
the
parents.
In
any
action
or
proceeding
involving
and home environment of each of the parents. In any action or proceeding involving
of the
the child
child when during
determination of the award of child
child custody
custody between
between parents
parents of
proceedings aa specific
specific recitation
recitation of actual abuse,
neglect, or
or other overt acts
acts which
which
such proceedings
abuse, neglect,
have adversely affected the health and welfare of
of the
the child
childhas
has been
been made the court judge
have authority
authority on his
his or
or her
her own
own motion to order such
such an
an investigation
investigation if
if in the
shall also have
judge's
custody of
of
judge´s opinion
opinion the
the investigation
investigation would
would be
be useful
useful in
in determining
determining placement
placement or custody
the child.
child. The
The judge
judge may
may also
also direct
directeither
eitherparty
partytotopay
paytotothe
theagency
agencythe
thereasonable
reasonable cost,
cost,
will be
or any portion thereof, of the investigation. The report of the investigation will
be made
made
to the court judge directing the investigation. Any
Any report
report made
made at the direction of
of the
the
judge
period of
of time
judge shall
shall be
be made available to either or both parties for
for aa reasonable
reasonable period
prior
prior to
to the
the proceedings
proceedings at which
which any
any temporary
temporary or
or permanent
permanent custody is to
to be
be
determined. Both parties shall have the right to
to confront
confrontand
and cross-examine
cross-examine the person or
persons
who conducted
conducted the
the investigation
investigation or compiled
persons who
compiled the
the report
report ififadequate
adequate and legal
notice is given.
given.

(b) This Code section shall apply only with
withrespect
respect to
to actions
actions or proceedings in which the
issue of
of child
child custody
issue
custody is
is contested;
contested; and this Code section is not intended to alter or repeal
Sections 49-5-40
49-5-40 through
through 49-5-44.”
49-5-44."
Code Sections
OCGA section
OCGA
section 19-9-5
19-9-5 also
also had minor stylistic
stylisticchanges
changes made. It deals
deals with the parties'
parties’
ability
to
agree
on
custody
matters
and
the
court's
ability
(and
responsibility)
to
ability to agree
custody matters and the court’s ability (and responsibility) review
and approve, where appropriate,
appropriate, those
those agreements:
agreements:
"(a) In
“(a)
In all
allproceedings
proceedings under
under this
this article
articlebetween
between parents,
parents, it shall
shall be
be expressly permissible
for the
for
the parents of a child
child to
to present
present to
to the
the judge
judge an
an agreement
agreement respecting any and all
issues concerning
concerning custody
custody of
of the child. As
issues
As used
used in this
this Code
Code section, the term 'custody'
without limitation,
shall include, without
limitation,joint
jointcustody
custodyas
assuch
such term
term is
is defined
defined in
in Code
Code Section
used in
in this Code
Code section,
section, the
theterm
term'custody'
'custody'shall
shallnot
notinclude
include payment
paymentof
of child
child
19-9-6. As used
support.
support.
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part of
of the judge´s
judge's
(b) The judge shall
shall ratify
ratifythe
theagreement
agreement and
and make
make such
such agreement
agreement aa part
final
judgment
in
the
proceedings
unless
the
judge
makes
specific
written
factual
final judgment in the proceedings unless the judge makes specific written factual findings
as aa part
part of
of the
the final
final judgment
parents and
andthe
thechild
child in
in
as
judgment that
that under the circumstances
circumstances of the parents
such agreement
agreement that
that the
the agreement
agreementwould
would not
not be
be in
in the
the best
best interests
interestsof
of the
the child.
child. The
judge
judge shall
shall not
not refuse
refuse to
to ratify
ratifysuch
suchagreement
agreementand
and to
to make
make such
such agreement
agreement a part of the
final
judgment
based
solely
upon
the
parents'
choice
to
use
joint
custody
final judgment based solely upon the parents´ choice to use joint custody as
as a part of such
agreement.

(c) In
In his
his or
or her
her judgment,
judgment,the
thejudge
judgemay
maysupplement
supplementthe
theagreement
agreement on
on issues
issues not covered
by such agreement.”
agreement."
OCGA section
most notable
notable was
was to
to add
addto
tothe
thelist
list of
of
OCGA
section 19-9-6
19-9-6 received
received aa few
few changes.
changes. The most
decisions included
included under
under joint
joint legal custody was
was extracurricular
extracurricular activities. The term
decisions
as an
analternative
alternativeto
to the
theterm
term"visitation."
"visitation." The
"parenting time"
time" was
was also
also added as
The statue
statue now
reads
as
follows:
reads as follows:

"As used
"As
used in this article,
article, the
the term:
term:

(1) 'Joint custody' means
meansjoint
joint legal
legal custody,
custody, joint
joint physical custody,
custody, or
or both
both joint
joint legal
and joint
joint physical custody. In making an order for joint
custody and
joint custody,
custody, the
the judge may
order joint legal custody without ordering joint
joint physical
physical custody.
custody.
parents have
have equal
equalrights
rights and
andresponsibilities
responsibilities for
for
(2) 'Joint legal
legal custody'
custody' means
means both parents
major decisions concerning the
the child,
child, including
including the
the child's
child´seducation,
education,health
health care,
care,
extracurricular activities,
activities, and
and religious training;
training; provided,
provided, however,
however, that
that the
the judge may
designate one
one parent
parent to
to have
have sole
sole power
power to
to make
make certain
certain decisions while
while both
designate
both parents
parents
retain equal rights and responsibilities for
for other
other decisions.
decisions.

(3) 'Joint
'Joint physical
physical custody'
custody'means
means that
that physical
physical custody
custody isisshared
shared by
by the
the parents
parents in
in such
such a
way as to assure
assure the
thechild
child of
of substantially equal time
and
contact
with
both
parents.
time and
with both parents.
(4) 'Sole custody' means
person,including,
including, but not limited
means aa person,
limitedto,
to,aaparent,
parent,has
has been
been
awarded permanent
permanent custody
custodyof
of aa child
child by a court order. Unless
Unless otherwise
otherwise provided
provided by
awarded
awarded sole
sole custody
custody of
of aa child
child shall have the rights and
court order, the person awarded
responsibilities for
the child,
child, including the child's
for major
major decisions
decisions concerning the
child´s education,
education,
care, extracurricular
extracurricular activities, and religious
health care,
religious training,
training,and
and the
the noncustodial
noncustodial parent
parent
the right
right to visitation
shall have the
visitation or
orparenting
parentingtime.
time.AAperson
personwho
whohas
has not
not been
been awarded
child by
sole legal
legal custodian
custodian while
while
custody of a child
by court
court order
order shall
shallnot
notbe
be considered
considered as the sole
exercising visitation rights or parenting time."

In OCGA
OCGA section
section 19-9-7,
19-9-7, the
the bill
billalso
alsoadded
added "parenting
“parenting time"
time”as
as an
an alternative to the term
"visitation," ininthe
with the impact of family
family violence
“visitation,”
the prior
priorstatute
statute dealing with
violence on visitation.
visitation.
The restrictions, such as
as supervised
supervisedvisitation,
visitation, were in the prior version
of
the
version of the statute.
statute. The
as follows:
follows:
current version reads as
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"(a) A
“(a)
A judge
judge may
may award
award visitation
visitation or
or parenting
parenting time
time to
to aa parent
parent who committed one or
more acts
acts involving
involving family
family violence
violence only
onlyififthe
thejudge
judgefinds
findsthat
thatadequate
adequate provision for
for the
the
parent who
who is
is aa victim
victim of family
safety of the child and the parent
familyviolence
violencecan
can be
be made.
made. In a
visitation or
or parenting
parenting time
time order,
order, aa judge
judge may:
may:
visitation
(1) Order an exchange
exchange of
of aa child
child to occur in
in aa protected setting;
(2) Order visitation
visitationor
orparenting
parentingtime
timesupervised
supervisedby
byanother
another person
person or
or agency;
agency;
perpetrator of
of family
family violence
the satisfaction
satisfaction of
of
(3) Order the perpetrator
violence to
to attend
attend and complete, to the
the judge, aa certified
certified family
family violence
violence intervention
interventionprogram
program for
forperpetrators
perpetrators as defined in
Article
Article IA
1AofofChapter
Chapter13
13ofofthis
thistitle
titleas
asaa condition
condition of
of the
the visitation
visitation or
or parenting
parenting time;
perpetrator of
of family
family violence
or consumption
consumption of
of
(4) Order the perpetrator
violence to
to abstain
abstain from
from possession
possession or
alcohol, marijuana, or
or any
any Schedule I controlled
controlled substance
substance listed in Code Section 16-1325 during the visitation
visitation or
preceding the
the visitation
visitation or
or parenting
parenting time
time and for 24 hours preceding
parenting time;
(5) Order the perpetrator of family
family violence
violencetotopay
payaa fee
fee to
to defray
defray the
the costs
costs of
of supervised
supervised
visitation or
or parenting
parenting time;
visitation
(6) Prohibit overnight visitation
visitation or
or parenting
parenting time;
bond from
from the perpetrator
perpetrator of
of family
family violence
(7) Require a bond
violence for
forthe
the return
return and
and safety of the
child; and
to provide
provide for the safety of the
(8) Impose any other condition
condition that
that isis deemed
deemed necessary
necessary to
victim of
child, the victim
of family
familyviolence,
violence,ororanother
anotherfamily
familyororhousehold
householdmember.
member.

visitation or
(b) Whether or not visitation
or parenting
parenting time
time is
is allowed,
allowed, the
the judge
judge may
may order the
addressof
ofthe
thechild
child and
andthe
thevictim
victim of
of family
family violence
address
violence to
to be
be kept confidential.
confidential.

(c) The judge shall
shall not
not order
order an
anadult
adultwho
whoisisaavictim
victim of
of family
family violence to attend joint
joint
counseling with
with the
the perpetrator
perpetratorof
offamily
family violence
violence as
asaa condition
condition of receiving custody
custody of
of
counseling
a child
child or as
a
condition
of
visitation
or
parenting
time.
as a condition of visitation or parenting time.
(d) If
If aa judge
judge allows
allows aa family
familyor
orhousehold
household member
member to supervise visitation or parenting
time, the judge shall establish
establish conditions
conditions to
to be
befollowed
followed during
during visitation or parenting
time."
of HB 369 provides the effective date
for the new
new law.
law. "This Act
Section 88 of
date for
Act shall
shall become
become
effective on
and shall
shall apply
apply to all child
effective
on January 1, 2008, and
child custody
custody proceedings
proceedings and
modifications of
of child
child custody
custody filed
filed on
on or
or afer
afterJanuary
January 1,
1, 2008."
2008."
standardscurrently
currently in effect, such as
as the
the current
current binding
binding provisions on the fourteen
The standards
year old election, will
apply
to
any
cases
filed
before
January
will apply to any cases filed before January 1,
1, 2008.
2008.

