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Ronald D.
D. Coleman
Ronald
Coleman Partner
Partner

rcoleman@goetzfitz.com
rcoleman@goetzfitz.com

May
May 27, 2009

BY FACSIMILE
FACSIMILEAND
ANDREGULAR
REGULARMAIL
MAIL
Mary L.
L. Gammon
Gammon
Appeals Coordinator
State Education Department
Office
Office of
of Counsel
Counsel
Room 148 EB
Albany, New York
York 12234
12234
Re: Donn
v. DOE,
NYC
Donn
v. DOE,
NYC
Appeal
Appeal No.
No. 18921
18921
Dear Ms. Gammon:

We
the petitioner
petitioner in the
We represent
represent the
the referenced
referenced matter.
matter. Enclosed
Enclosed please
please find
find
Petitioner’s reply
reply submission,
submission, submitted on this date
date per the stipulation of
of the
the parties
parties as
as
the
undersigned
advised
the
Office
of
Counsel
via
correspondence
dated
April
14,
2009.
the undersigned advised the Office of Counsel via correspondence dated April 14, 2009.
Very truly
truly yours,
yours,

Ronald D. Coleman
enc.
enc.

cc: Steven
Steven D.
D. Webber,
Webber, Esq.

|201-612-4444 (F)
55 Harristown Rd.,
Rd., Glen
Glen Rock,
Rock, NJ
NJ 07452 |201-612-4444
(F) 201-612-4455
201-612-4455
170 Old Country
Country Rd.,
Rd., Suite 300, Mineola, NY 11501 || 516-741-2162
516-741-2162 (F)
(F) 516-746-1024
516-746-1024

One
North
Broadway,
800 White
Plains,
NY 10601
One North
Broadway,
Suite 800Suite
White Plains,
NY 10601
| 914-946-7735
(F) 914-| 946-0098
914-946-7735 (F) 914- 946-0098
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STATE OF NEW YORK
YORK
STATE EDUCATION
EDUCATION DEPARTMENT
DEPARTMENT
-----------------------------------------------------In the Matter
Matter of
of LEAH
LEAH DONN,
DONN, on
on behalf
of AVROHOM
AVROHOM DONN,
DONN,from
fromaction
action of
of the
the
Board of Education
Education of
of the
the New
New York
York City
City
School District
District regarding
regarding the denial of
statutorily
statutorily required
required bus
bus service
-----------------------------------------------------I.

1.
1.

VERIFIED
VERIFIEDREPLY
REPLY
Appeal
Appeal No.
No. 18,921
18,921

PETITIONER’S
FOR FOR
PETITIONER’SREQUEST
REQUEST
TRANSPORTATION
IS
REASONABLE
TRANSPORTATION IS REASONABLE
REGARDING
SCHEDULING
REGARDING BOTH
BOTH
SCHEDULING
AND FINANCES

As set out below, petitioner’s son
son is a student
student “in like
like circumstances”
circumstances” of other
other

students
whoare
areprovided
providedtransportation
transportation
New
York
City
School
District
(“District”). For
students who
byby
thethe
New
York
City
School
District
(“District”).
this reason,
the District
District must offer transportation to him
reason, the
him equivalent
equivalent to
to that
that provided
provided to
to students
students in

District schools
to N.Y.
providing this
schools pursuant
pursuant to
N.Y. Education
Education Law,
Law, §3635(1)(c).
§3635(1)(c). Furthermore,
Furthermore, providing
this

student
student with transportation
transportation would
would not
not place
place any
anyunreasonable
unreasonable burden,
burden, either
either financial
financial or
or
administrative,
administrative, on
on Respondent.
Respondent.
2.
2.

It is
to pick up
is undisputed
undisputed that District
District buses
buses continue
continue to
up students
students until 4:30
4:30 p.m.
p.m.

Verified Petition
Petition at
at ¶¶ 7;
7; Verified
VerifiedAnswer
Answeratat¶¶29.
29.Petitioner’s
Petitioner’sson
son isisdismissed
dismissed from school
school at
5:00 p.m. Verified
Verified Petition
Petition at
at ¶ 6.
3.
3.

As stated
above, Education
Education Law
Law §3635(1)(c)
§3635(1)(c) requires
requires aa city
city school
school district that
stated above,

provides
transportationtotooffer
offeritit“equally
“equally to
to all
all such
such children
childrenin
in like
like circumstances.”
provides transportation
circumstances.” If the
the
Legislature
had chosen
chosento
to require
require the
the provision
provision of
of transportation
transportation only
only to students
in “identical
Legislature had
students in
circumstances,” it would
to use
usethose
thosewords.
words. It
It did not.
would have
have drafted the statute
statute to
4.
4.

In fact,
fact, the
the petitioner
petitioner here
here isis inin“like
“likecircumstances”
circumstances”because
because he
he isis dismissed
dismissed

approximately
30 minutes
minutes later
later than
which, in
approximately 30
than District students,
students, which,
in applying
applying this
thisstatute,
statute, the
the
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Commissioner
hasfound
foundtotoconstitute
constitute“like
“like circumstances.”
circumstances.” The
so ruled
ruled in
Commissioner has
The Commissioner
Commissioner so

Appeal
of Frasier, 35
Appeal of
35 Ed.
Ed. Dept.
Dept. Rep.
Rep. 499,
499, Decision
Decision No.
No. 13,612,
13,612, where
where aa student
student who
who was
was
dismissed
from a nonpublic school over 30 minutes after the local public
dismissed from
public schools’
schools’ dismissal
dismissal was
was

deemed
be “in
“in like circumstances”
of public school
deemed toto be
circumstances” of
school students.
students. The
The fact
fact that
that the
the nonpublic
nonpublic
school’s dismissal time was 30 minutes after the
the last
last public
public school’s dismissal time was found to

be
departure from
from the
the public school
be a “reasonable”
“reasonable” departure
school schedule.
schedule. Such
Such an
an incremental
incremental difference
difference

was,
the Commissioner
held, not
not aa substantial
variation from the
was, the
Commissioner held,
substantial aa variation
the public
public school
school dismissal
dismissal
schedule,
and therefore
thereforethe
thepublic
public school
school students
studentswere
were“in
“in like circumstances”
schedule, and
circumstances” for purposes
purposes of
the
the statute.
statute.

5.
5.

The
areidentical
identicaltoto those
thoseof
of Frasier.
Frasier. The
The facts
facts in the
the instant
instant case
case are
The difference
difference

between
the 4:30
4:30 p.m.
p.m. dismissal
dismissal time
time of public
between the
public and
and other
other schools
schools and
and the
the 5:00
5:00 p.m.
p.m. dismissal
dismissal
time of the
mere half
half hour.
hour. Under
the Mirrer
Mirrer Yeshiva
Yeshiva Ketana,
Ketana, Petitioner’s son’s
son’s school, is aa mere
Under the rule

of Frasier,
is therefore
therefore “in
“in like circumstances”
Frasier, therefore,
therefore, Petitioner’s son
son is
circumstances” with the children who
are
are currently offered transportation
transportation by the District, and
and is
is therefore
therefore entitled
entitled to
to transportation
transportation at
the District’s
District’s expense.
expense.
6.
6.

Respondent,
attemptingtotodistinguish
distinguishFrasier,
Frasier,ignores
ignoresits
itscentral
centralholding:
holding: A
A halfRespondent, attempting

hour gap between
between public school
school dismissal
dismissal and
and non-public
non-public school
school dismissal
dismissal does
does not
not eviscerate
eviscerate

Education
Law §3635(1)(c)
for failing
Education Law
§3635(1)(c) for
failing the
the law’s
law’s“like
“likecircumstances”
circumstances”standard
standard but,
but, totothe
the
contrary,
meetsit.
it. Ultimately,
contrary, meets
Ultimately, ininFrasier,
Frasier,the
thedistrict
districtwas
wasrequired
required to
to change
change from using “dropoff
off points”
points” to
toproviding
providingschool-to-home
school-to-home transportation
transportation in
in order
order to
to meet
meet its statutory
statutory obligations.
The
changes, however,
however, are
areirrelevant
irrelevant to
to the
the legal rule enunciated
The details
details of
of these
these changes,
enunciated in the
the decision.,
decision.,

A school
to all
all children in “like
school district is required to offer transportation
transportation to
“like circumstances,”
circumstances,” which

2
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are
met when
when dismissal
dismissal from
from non-public
non-public school
school is half an hour later than dismissal
dismissal from
from public
are met

school,
asaamatter
matter of law.
school, as
7.
7.

Respondent
citesAppeal
Appealof
of Salvia,
Salvia, Decision
Decision No.
No. 13,750,
13,750, and
and Appeal
Appeal of
of Reilly,
Respondent cites

Decision No. 15,479,
15,479, where
where the
the Commissioner
Commissioner denied
denied petitioners’
petitioners’ requests
requests for
for transportation,
transportation,

but in each
casesthe
thetimes
timesrequested
requested
drop-offororpick-up
pick-upwere
wereatatleast
leastaafull
full hour
hour
each of those
those cases
forfordrop-off

before
or after
after the
the petitioners’
petitioners’ own
own actual
actual school
schoolhours.
hours. InInSalvia,
before or
Salvia,the
thenonpublic
nonpublicschool’s
school’s
academic
schoolday
day ended
endedatat4:00
4:00p.m.
p.m. The
the district was
academic school
The issue
issue was whether
whether the
was required
required to
provide transportation
home after
after the
the student’s
student’s participation
participation in athletic activities
transportation home
activities ended
ended at 5:30
p.m. In
InReilly,
Reilly,the
thestudent
studentsought
sought transportation
transportation to
to an
an early-morning,
early-morning,pre-opening
pre-opening math
math class
class that

the
found could
could have
have been
been offered
offered during
during the
the school
school day.
day. These
the Commissioner
Commissioner found
These facts
facts have
have
nothing to do with
with the
set forth
forth in this Petition.
the facts set
8.
8.

Here, in contrast,
that her
her son
son be
be picked
picked up
up from school at the
contrast, Petitioner requests
requests that

exact end
end of his school
made in
in Salvia
school day,
day, an
an eminently
eminentlyreasonable
reasonable request
request compared
compared to those
those made

and
and Reilly. Petitioner’s
Petitioner’sschool,
school, the
the Mirrer
MirrerYeshiva
YeshivaKetana,
Ketana, must
must keep
keep its
its students
students in school for

core
curriculum academic
academicinstruction
instructionuntil
until 5:00
5:00 p.m
p.m in order to provide
core curriculum
provide its
its students
students with the
the

religious
compulsory
education
religious education
education offered
offered while
while insuring
insuringthat
thatstudents
studentsmeet
meetthethe
compulsory
education
requirements
New York Education
of of
Maita
Rosenbloom,
requirements ofof New
Education Law. See
SeeVerified
VerifiedAffidavit
Affidavit
Maita
Rosenbloom,
attached.
dealing with
with after school
individual instruction
attached. Cases
Cases dealing
school sports,
sports, individual
instruction and
and the
the like are
are thus
thus
irrelevant to this
this analysis.
analysis.
9.
9.

In fact,
fact, ififthe
theCommissioner
Commissioner were
were to
tohold
holdotherwise
otherwise and
and analogize
analogize sports
sports or

special
classesas
asininSalvia
Salvia and
andReilly,
Reilly, to
to school-wide
school-wide curricula as
regards the
the Mirrer
Mirrer Yeshiva
special classes
as regards
Yeshiva
Ketana,
as Respondents
Respondentsurge
urgehere,
here,“like
“like circumstances”
circumstances”would
would never
never be
be found
found to exist and
Ketana, as
and the
the

Legislature’s intent in passing
EducationLaw
Law §3635(1)(c)
§3635(1)(c) would
would be
be completely
completely blunted.
blunted. This is
passing Education

3
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because
respondentswould
wouldalways
alwaysbe
beable
ableto
todistinguish
distinguish between
between the
the curriculum
curriculum offered at the
because respondents
the
public school
school and
and that offered by the
the non-public
non-public school,
school, and
and invite
invite the
the Commissioner
Commissioner to
to secondsecond-

guess
the manner
mannerinin which
which the
the latter’s
day should
should be
be structured.
structured. Clearly what
guess the
latter’s educational
educational day
what
amounts
testfor
for comparison
comparison of
of public
amounts to a content-based
content-based test
public and
and non-public
non-public schools
schools as
as respective
respective
wholes was as
as far from
from the
the intent
intent of
ofthe
theLegislature
Legislatureas
ascan
can be
be contemplated,
contemplated, which
which Respondent
Respondent
acknowledges in
in its
its citation
citation to Matter of Berger, Decision No.
acknowledges
No. 11,028.
11,028.
10.
10.

Respondentalso
alsoalleges
allegesthat
thatproviding
providing Petitioner’s
Petitioner’s son
son with
with bus service
Respondent
service would

place an
an “unreasonable” financial
financial burden
place
burden upon
upon the
the District,
District,based
based on
on aa sketch
sketch (unsubstantiated)
(unsubstantiated)

positing an elaborate
positing
elaborate scenario
scenario of special
special arrangements.
arrangements. AA board
board of
of education
education cannot
cannot use
use
economic considerations
considerationsto
toevade
evadeaastatutory
statutorymandate.
mandate.Frasier,
Frasier, citing
citing Matter of Littenstein, et.
economic

al, 23 Ed.
Ed. Dept.
Dept. Rep.
Rep. 256. “Although
“Althoughconsiderations
considerations of
of economy
economy cannot
cannot be
be ignored . . .. aa board
board
be influenced
influenced by
by economic
economic considerations
considerationstotothe
thepoint
pointof
of failing
failing to provide
of education may not be
matter of
of law itit is
transportation which is reasonable,” id., which
which as
as a matter
is here.
here.
11.
11.

Respondentalso
alsoinsists
insiststhat,
that,to
to paraphrase,
paraphrase,“If
“If we
we do
do it for
Respondent
for this
this Respondent,
Respondent, we

will have
that dismiss
dismisstheir
their students
studentsafter
after5 5p.m.”
p.m.” But
But it
will
have to
to do
do ititfor
forhundreds
hundreds of
of other
other schools
schools that
can never
never be
be the
the case
casethat
that the
the imposition
imposition of a cost, even when that cost would
can
would aggregate
aggregate into aa

large outlay
outlay for aa large
financial burden.
burden. Such
large
large municipality,
municipality, is
is per
per se
se an
an “unreasonable”
“unreasonable” financial
Such aa
standard too
too would
would eviscerate
eviscerateEducation
EducationLaw
Law§3635(1)(c):
§3635(1)(c): New but
standard
but small
small incremental
incremental outlays
outlays

are
“burdensome” for
for small districts; medium outlays for medium-sized
ones; and
and so
soon.
on. The
are “burdensome”
medium-sized ones;
The
individual’s
individual’sright
righttotoaastatutory
statutorybenefit
benefitcannot
cannotbe
bepremised
premisedon
onsecond-guessing
second-guessing the Legislature’s

judgment in extending rights to a category
category of eligible
eligible beneficiaries.
beneficiaries. “Therefore,
“Therefore, the
the real
real issue
issue is
not whether a burden or restriction
restriction isis unreasonable
unreasonable as
as applied to any particular
particular class
class of
of persons;
persons;

the
or restriction
must be
be examined
examinedinin the
the context
context of
of its application
the burden
burden or
restriction must
application to aa particular
particular

4
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person.”
person.” Smith
Smithv.v.Department
Department of
ofHealth
Healthand
andRehabilitative
RehabilitativeServices,
Services, 573
573 So.2d
So.2d 320, 326 (Fla.
1991) (McDonald, J., concurring in part
in part).
part and
and dissenting in
12.
12.

Although
to posited
claims by third
Although appeals
appeals to
posited claims
third persons
persons are,
are, as
as set
set forth
forth above,
above,

irrelevant
an individual’s
individual’s entitlement
irrelevant in determining
determining an
entitlement to
to aa statutory
statutory benefit,
benefit, itit should
should be
be noted
noted
that Respondent
Respondent does
doesnot
notwish
wishto
to allow
allow her
her entitlement
entitlement to this relief
relief to
to be
be prejudiced
prejudiced by
by the
the issue
issue

of class
class certification
certification vel non. Petitioner
Petitionerhas
has no
no intention
intention ofofseeking
seeking aa class
class appeal
appeal for other
other

similarly situated
parentsand
andhereby
herebywaives
waivesany
anyright
rightor
or entitlement
entitlementtoto do
do the
the same.
same. This
situated parents
This
Petition is limited
limited to
tothe
the circumstances
circumstances of this
this case
case only,
only, namely
namely where
where Petitioner’s dismissal
dismissal is

30
30 minutes
minutes after that
that of
ofthe
thepublic
publicschools,
schools,ananincrement
incrementalready
alreadydetermined
determined totobe
be “like
“like
circumstances” as
as defined
defined in
in Education Law §3635(1)(c)
matter of
of law.
§3635(1)(c) as
as aa matter
13.
13.

Moreover, although Respondent
playsout
out some
somepossibilities
possibilitiesof
of what
what the
the District
District
Respondent plays

might be
be required to do
do should
should the
the Commissioner grant Petitioner’s request,
request, itit fails to
to consider
consider
the third alternative in Petitioner’s
Petitioner’s request
request for relief:
relief: that
that the
the District
District merely
merely reimburse
reimburse the
the Donns

for the
son home.
home. This
This option would cost the District
the costs
costs of transporting her son
District far
far less
less than
than the
the
many thousands
of dollars cited by Respondent.
thousands of
Respondent. Such
Such an
an outcome
outcome would
wouldrender
render Respondent’s
Respondent’s

concerns
about the
the supposed
supposedcosts
costsofof creating
creatingaa new
new bus
bus route
concerns about
route and
and delaying
delaying existing
existing bus
bus
schedules
irrelevant.
schedules irrelevant.

14.
14.

Indeed,
Petitioner under
solely the
Indeed, Petitioner
under this
this option
option would
wouldseek
seek as
as reimbursement
reimbursement solely
the actual
actual

current cost
cost to the
the District of
of providing
providingbusing
businghome
home for
forone
onepublic
publicschool
schoolstudent,
student, and
and thus
thus the

only cost
cost
thethe
District
to transport
cost to
to the
the District
Districthere
here would
wouldbe
besolely
solelywhat
whatit itwould
would
cost
District
to transport
Petitioner’s
son home
homenow
nowifif he
he left
left school
school at
at 4:30
4:30 p.m.
p.m. This
Petitioner’s son
This remedy
remedy fits squarely
squarely within the
the
precedent
of Frasier,
Frasier, in which
arrangementthat
thatwould
would “allow
“allow the
precedent of
which the
the Commissioner
Commissioner ordered
ordered an arrangement

5
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district to
at the
the lowest
consistentwith
with its
its obligation
to provide
provide transportation
transportation at
lowest cost
cost consistent
obligation to provide
provide
transportation.”
transportation.” Id.
15.
15.

Consequently,
Petitioner’s request
requestfor
for relief,
relief, at least
least for
for reimbursement
reimbursement of
of what
what it
Consequently, Petitioner’s

would
would otherwise
otherwise cost
cost the
the District
Districtto
totransporting
transportingher
herson
son home
home from
fromschool,
school, should
should be
be granted.
granted.

WHEREFORE,
WHEREFORE, Petitioner
Petitionerrespectfully
respectfullyrequests
requests that
that her
her Petition
Petition be
be granted.
granted.

________________________________
Ronald D. Coleman
Goetz Fitzpatrick
Fitzpatrick LLP
LLP
Goetz
Penn Plaza
Plaza –- Suite 4401
One Penn
New York, NY
NY 10119
10119
212-695-8100
212-695-8100
Attorneys for
for Petitioner
Petitioner Leah Donn
Assisting
with the
the Brief:
Brief:
Assisting with
Evan S. Kusnitz, Law
Law Student
Student
Hofstra University School of Law

Dated:
Dated: New York, New York
May
May 27, 2009
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