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Perspective of the South Asian Diaspora
By Nadia Ahmad
The 1947 Indian Partition (“Partition”) endures as a decisive moment in world history, not only for
its significance in the emergence of
India and Pakistan, but also for its
impact on the legal rights of women.
Before Partition, the planet had not
witnessed such a massive and disruptive migration of people.1 Partition
is not a bygone event, but a modern
phenomenon that continues to shape
the gender dynamics in South Asia.2
In large part, most Indian women still
experience the enduring hurt from
that era because many legal issues
remain unresolved.3

I. Introduction

This article will explore women’s
legal issues regarding marriage, rape,
inheritance rights, and property ownership in the South Asian context after
Partition. The historical background
of the British Raj and post-colonial
India illustrate the impact of these
legal issues on South Asian women.
This article will analyze landmark
Indian legal cases from the past fifty
years to show the continued disparity in justice toward women. Only in
the last twenty years has legislation
even begun to counteract gender bias.
Still, India remains a country scarred
by extreme gender discrimination. It
is beyond the scope of this article to
discuss all forms of prejudice against
women in India and the possible reforms to eliminate such discrimination. Therefore, this article will focus
on the issues of wife-burning (sati),
divorce, gang rape, custodial rape,
inheritance rights, and property ownership.
A. Historical background
1. The culmination of the British Raj
leaving India
Traditional Indian caste, gender,
class, and religious oppressions were
further worsened during the three
hundred years of British colonial
rule. 4 The British Raj empowered
some higher caste women through
access to education and economy, but
at the same time marginalized those

at the lower levels.5 Current economic
conditions have exacerbated the divisions among women.6
The tragedy of Partition lies in the
experiences of hundreds of thousands
of Muslims, Hindus, and Sikhs who
were slain in the midst of communal
violence, which simultaneously forced
15 million people into refugee status.7
Ironically, the split between India
and Pakistan only served to heighten
hostilities. In the ensuing period of
almost sixty years, the two countries
have remained entrenched in a bitter animosity, fighting three wars in
1947-1948, 1963, and 1971.8 During
the last decade, India and Pakistan
have fought low intensity wars over
Muslim-occupied Kashmir and the
drawing of boundaries in the high
Himalayas.9
2. The two theories of Partition
The portrayal of Partition differs
based on one’s point of view. 10 In
the making of Pakistan, religion appears to have been the determinant
of nationality because the Muslims
wanted their own state. According
to Ayesha Jalal in The Sole Spokesperson,11 two theories surface to explain Partition. The first theory says
that Indian Muslims were always a
distinct and readily identifiable community. Jalal says, “India, this theory
argues, contained the seeds of two nations; the Muslims were never wholly
assimilated into their Indian environment and had their own distinctive
traditions.”12 Thus, the emergence of
Pakistan would be a political progression enforced by religious ties.13 The
other model concentrated on the role
of imperialism in dividing two communities which history and tradition
had joined.14 Both these theories are
problematic because of the socioeconomic and religious intricacies involved due to the diversity of Indian
culture and geography. It is difficult
to base a theory of Partition on only
one model. A juxtaposition of the two
models with theories of religious and
national consciousness may be more
appropriate.15



B. The human impact of Partition
Immediately after Partition, Hindus, Muslims, and Sikhs raped women and murdered children.16 Property
was seized from migrating groups.17
Civil tension continued for several
months. More than 75,000 women
were raped, kidnapped, abducted, or
forcibly impregnated by men of the
“other” religion.18 Thousands of families were split apart, homes burnt
down, and villages abandoned.19 Some
women were so embarrassed of the
sexual humiliation that they refused
to return home. 20 The destruction
of families through murder, suicide,
and kidnappings caused grievous
Post-Partition trauma. In The Other
Side of Silence: Voices from the Partition of India, Urvashi Butalia writes,
“Refugee camps became part of the
landscape of most major cities in the
north, but, a half century later, there
is no memorial, no memory, no recall,
except what is guarded, and now rapidly dying, in families and collective
memories.”21 The focus of this passage
is the women who were forgotten. The
ignorance of women’s contributions to
independence illustrates the disparity of treatment.

II. Legal Issues Related to
Marriage and divorce

While the laws relating to marriage in South Asia are extensive,
the practice of sati (wife-burning) and
the payment of maintenance after
divorce remain two of the most controversial women’s issues in this region. Dowry murders, child marriage,
marital rape, reproductive rights, and
female infanticide are other topics
that merit discussion. These legal issues, however, are beyond the scope
of this article.
A. Sati of Roop Kanwar
The genesis of the Commission of
the Sati (Prevention) Act of 1987 was
the ritual burning of Roop Kanwar
over the funeral pyre of her husband
in September 4, 1987, at Deorala in
Rajasthan, a northern Indian state.22
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The Sati Act banned commission and
the glorification of sati.23 The Sati
Act proclaims, “sati or the burning
or burying alive of widows or women
is revolting to the feelings of human
nature and is nowhere enjoyed by
any of the religions of India as an imperative duty.”24 In spite of the harsh
penalties for committing and glorifying sati, the practice still occurs. In
the decade following the enactment
of anti-sati legislation, more than
21 people were registered under the
Prevention of Sati Act.25
B. The Shah Bano case
The controversial divorce case of
Shah Bano highlights the continuing
tensions in Indian personal law. Shah
Bano, a 62-year-old Muslim woman,
was divorced from her husband in
1978 after 50 years of marriage.26
She filed a criminal case against her
husband, asking that he be ordered
to pay maintenance or alimony. 27
While the law entitled divorced and
deserted women maintenance from
their husbands, Muslim personal law
forbade maintenance after the threemonth iddat (waiting) period.28 The
courts granted Shah Bano maintenance from her estranged husband.29
Yet radicals from both the left and
right saw this case as a rallying point
for their cause: “The old scars of partition in India in 1947 were raised
again and communalism saw a steep
rise with severe oppression of the
Muslim community. Eventually the
government reluctantly agreed to
fundamentalist demands, eroding the
limited rights of Muslim women.”30
The case of Shah Bano has had farreaching legal repercussions in South
Asia. In Danial Latifi & Anor v. Union
of India,31 the court upheld the constitutionality of the Muslim Women
Act of 1986.32 The court ruled that a
Muslim husband is liable to make
reasonable and fair provision for the
future of the divorced wife which obviously includes her maintenance as
well.33 The provisions of the Muslim
Women Act, which related to divorced
women’s maintenance, were held to
not violate the Constitution of India,34
which allowed for the implementation of religious personal laws.

III. Rape

A. Rise of incidents of rape
since Partition
Rape is the most degrading crime
possible because it not only physically
harms the victim, but also destroys
her psyche beyond repair. Therefore,
the alarming incidence of rape in
South Asia after the Partition era
is outrageous. Last year, a young
medical student was raped in broad
daylight in New Delhi.35 Instances
of rape are making headlines daily
throughout India: “It is now a throttling, in-your-face possibility of violence waiting to happen to any woman, anywhere.”36 Rapes by fathers,
policemen, taxi drivers, and servants
have become commonplace all over
India.37
Although rape is on the rise, acquittal rates for rape trials are likewise increasing. Trials are biased in
favor of the accused male rapist and
seek to humiliate the victim.38 Any
sexual crime against any woman is
unacceptable. The government must
be able to secure the environment
so that women are free to travel and
pursue their day-to-day activities,
like attending school, going to work,
and shopping.39
B. Public outcry over verdicts
in rape cases
When five upper caste men were
acquitted in the gang rape of a lower
caste woman in Jaipur, the capital
of India’s desert state of Rajasthan,
more than 3,000 protestors marched
through the streets demanding a retrial.40 Bhanwari Devi, a 43-year-old
woman, was gang raped while she
was campaigning against the customary practice of child marriage.41
“Bhanwari, fight on! We will fight
with you!” the protesters chanted.42
In an even more shocking verdict
in 1979, the Supreme Court of India reversed the conviction of two
policemen who had raped a 16-yearold tribal girl while she was in their
custody.43 In March 1972, Mathura,
a young lady from Maharashtra, was
taken to the police station by her relatives because they feared she would
elope with her lover.44 The two policemen on duty said they wanted to take
her statement when she was alone.45
While the relatives waited outside,
the two policemen raped her.46
The Mathura rape case created



a wave of public outcry and was instrumental in effecting changes in
rape laws. 47 However, even under
the changed laws, few substantive
improvements occurred. Despite
harsher punishments, the conviction
rate has dropped tremendously in the
post-reform years: “The insensitivity
of the justice delivery mechanism and
the trauma of the rape victim under
an unsympathetic system continues
unabated.”48 The Mathura case catalyzed the women’s movement into
seeking reforms of the criminal law
that deal with rape.49

IV. Inheritance Rights and
Property Ownership

A. Second class status of women
with respect to rights
Women remain the most vulnerable and oppressed members of South
Asian society.50 In India, this is especially true because constitutional
rights have not had much impact
on women.51 Personal religious laws
with respect to marriage, divorce,
and inheritance govern its members.
These laws tend to be discriminatory and violative of women’s human rights.52 Without a Uniform Civil
Code, women lack protection from the
“oppressive clutches of their personal
laws and their emancipation remains
a far cry.”53 Even though the Indian
Supreme Court has boldly asserted
that a “custom must yield to a fundamental right,” it is regrettable that
the Supreme Court has not subjected
oppressive personal religious laws to
the rigors of the Indian Constitution’s
Article 21 and the Equality Clauses of Part III.54 As the Constitution
protects religious freedoms, it also
denies the personal dignity of individual women.55 Recently, the Supreme
Court of India called on the government to introduce a Uniform Civil
Code “to pave the way for women’s
liberation and strengthen national
unity.”56 Hopefully, the legislature
will heed such a call to implement a
Uniform Civil Code.
B. The crusade of Mary Roy
Meanwhile, Mary Roy, a Catholic
women and mother of famed Indian
author Arundhati Roy, set out on
a crusade to alleviate discrimination in property rights for Christian
women.57 In 1986, the Supreme Court
continued, page 16
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these industries calls for a different
type of analysis and raises different
challenges.1

II. Latin America
Economic Background

According to the International
Monetary Fund (“IMF”), the economies of Latin America are expected
to grow.2 Higher commodity prices,
macroeconomic stability (including
growing signs of fiscal discipline in
the largest countries of the region),
high oil prices, and controlled inflation will continue to drive the growth
of Latin American economies.
Not so long ago, some major Latin
American countries suffered economic crises of epic proportions. How-
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ever, the region has steadily recovered in the past four years and the
projections for 2006 show a healthy
GDP growth which is higher than
the IMF’s estimates for the United
States (3.3 percent) and the European Union (2.0 percent).3 While the
leftist trend in the political map is a
matter of concern, especially in those
countries where the political leadership has populist connotations, such
as Venezuela, the economic landscape
of the region has not been adversely
affected by this trend.
Foreign direct investment (“FDI”)4,
which has a direct correlation with
mergers and acquisitions (“M & A ”)
activity,5 for Latin America in 2005
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