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range of
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ClaimsAct
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(the“FCA”).
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under the
the federal False
have
significant
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implicationsfor
forhealthcare
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providers,health
healthplans
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and other
other healthcare
healthcare

organizations doing business
businessdirectly
directly with
with the federal government
government or
or with
with recipients of
federal
federal funds.
funds. FERA
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alsoamends
amends the
the FCA
FCA inincertain
certainprocedural
proceduralareas
areas and
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expands

whistle-blower
whistle-blower protection
protection against
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Application
Applicationof
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byintermediaries.
intermediaries.Prior
Priortotothe
theenactment
enactment of
FERA,
FERA, the
the FCA
FCA included
includedaa “presentment
“presentment clause”
clause” requiring
requiringthat
thataafalse
false claim
claimbe
bepresented
presented

to “an officer
of the Armed
Armed Forces” in
officeror
oremployee
employee of
of the
the Government,
Government, or to a member
member of

order for liability
effectively overturning
liabilitytotoattach.
attach.FERA
FERAremoves
removes this
this language,
language, effectively
overturning aa 2004
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courtdecision
decisionholding
holdingthat
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FCAliability
liability can attach
attach only
only if
if the claim is
presented
to aa government
government officer
officer or
presented to
or employee,
employee, not
not just
just aa government
government grantee.
grantee. See
See United

States
exrel.
rel. Totten
Tottenv.v.Bombardier
BombardierCorp.,
Corp., 380
380 F.3d
F.3d488
488(D.C.
(D.C. Cir.
Cir. 2004).
2004). According
According to
States ex
the
SenateJudiciary
Judiciary Committee
Committee report
report accompanying
accompanying the
the legislation
legislation (S. Rep.
Rep. No.
No. 111-10),
the Senate

the amendment
amendmentclarifies
clarifies that
that FCA
FCA liability
liability “attaches
knowingly makes
“attaches whenever
whenever aa person knowingly
makes

a false
false claim
claim to obtain money or property, any part
part of
of which is provided by the
Government without
without regard
directly with
regard to whether the wrongdoer deals
deals directly
with the
the Federal
Federal

Government; with
with an
acting on
on the
theGovernment’s
Government’sbehalf;
behalf; or
or with
with aa third-party
third-party
an agent
agent acting
contractor,
or other
other recipient
recipient of
of such
money or
or property.”
property.” The
Judiciary
contractor, grantee,
grantee, or
such money
The Senate
Senate Judiciary
Committee
Committee report
report further
furtherstates
states that
that removal
removal of
of the
the presentment
presentment clause
clause clarifies that
that the
the

FCA
administered Medicaid
Medicaid programs.”
FCA “reaches
“reaches all
all false
false claims
claims submitted
submitted to
to State
State administered
programs.” S.
S.
Rep.
change also
also means
meansthat
thatFCA
FCAliability
liability extends
Rep. No. 111-10,
111-10, at
at 11 (2009). The
The change
extends to
to
claims
Medicaid Managed
claims submitted
submitted to
to intermediaries
intermediaries such
such as
as Medicaid
Managed Care,
Care, Medicare Advantage,
Advantage,
and
Medicare Part
D plans.
and Medicare
Part D
plans.
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“claim”
contract or
or otherwise,
otherwise, for
for
“claim”totomean
mean“any
“anyrequest
requestor
ordemand,
demand, whether
whether under
under aa contract
money
has title
title to the
money or property
property and
and whether
whether or
or not
not the
the United
United States
States has
the money or

property”
directly to
property” that
that isis 1)
1) presented
presented directly
to the
the United
United States,
States, or
or 2)
2) “to
“toaa contractor,
contractor, grantee,
grantee,
or
Government’s
or other
other recipient,
recipient, ififthe
the money
money or
or property
propertyisistotobe
bespent
spent or
or used
used on
on the
the Government’s
behalf
Government program
program or interest” and
behalf or
or to
to advance
advance aa Government
and the
the Government provides or
reimburses
portion of
funds. The
The definition
definition excludes
for
reimburses any portion
of the
the requested
requested funds.
excludes demands
demands for
money
or
money or
or property
property the
the Government
Government has
has provided
provided to
to federal
federal employees
employees as
as compensation
compensation or

as
an income
incomesubsidy.
subsidy.The
Thenew
newdefinition
definition makes
makesclear
clearthat
thatFCA
FCA liability
liability can
as an
can attach to
knowingly
of whether
knowinglyfalse
falserequests
requests or
or demands
demands for
for federal
federal money,
money, regardless
regardless of
whether the
the
Government
title to
Government has
has title
to the
the money
money being
being sought,
sought, or
or whether
whether the
the money
money isis requested
requested

directly
directly from
fromthe
the Government
Government or
or from
fromaarecipient
recipientofofsuch
suchmoney,
money, so
so long
long as
as that money is

used
to “advance
“advance aaGovernment
Governmentprogram
programor
orinterest.”
interest.” Consistent
Consistentwith
with the
theelimination
elimination of
used to
the
presentment language
language as
as described
described above,
above, the
the change
changeclarifies
clarifies that
that requests
for
the presentment
requests for

payment
Medicaid contractors
careorganizations
organizations are
are“claims”
“claims”
payment submitted to Medicaid
contractors and
and managed
managed care

subject
to liability
liability under
subject to
under the FCA.

Removal of “intent”
“intent” requirement
a afalse
requirementforfor
falsestatement.
statement.Prior
Priortotoenactment
enactment of FERA,
liability
liabilityunder
underthe
theFCA
FCAwould
wouldattach
attachififaaperson
person“knowingly
“knowinglymakes,
makes,uses,
uses,ororcauses
causes to be
made
used, aa false
false record
record or
or statement
statementto
toget
getaafalse
falseor
orfraudulent
fraudulent claim
claim paid or
made or used,

approved
by the
Government.” FERA
approved by
the Government.”
FERAremoves
removesthe
thelanguage
language requiring
requiringthat
thataaperson
person use
use aa

false
statement “to
“to get” aa false claim “paid
false statement
“paid or
or approved
approved by
by the
the Government”
Government”and
and replaces
replaces

itit with
be“material
“material to”
to” aa false
claim. The
withaa looser
looser requirement
requirement that
that the
the false
false statement
statement be
false claim.
The
FCA
FCA therefore
therefore no
no longer
longerrequires
requiresaa direct
directconnection
connectionbetween
betweenthe
the false
false statement
statement and
and the
the

Government’s payment
payment of
of the claim
claim –
- liability
liabilitycan
canattach
attachififaaparty’s
party’sstatement
statement has
has a
“natural
of influencing”
influencing” the
“natural tendency
tendency to influence, or is capable
capable of
the payment
payment of
of government
government
funds.
Judiciary Committee report
these changes
changes“clarify
“clarify and
funds. The
The Senate
Senate Judiciary
report states
states that these
and

correct erroneous
erroneous interpretations
interpretations of
of the
the law”
law” stemming from
from the
the Supreme Court’s decision
in
128 S.
S. Ct.
Ct. 2123
2123 (2008).
(2008). Relying
Relying on
in Allison
AllisonEngine
EngineCo.
Co.v.v. United
UnitedStates
States ex
ex rel.
rel. Sanders,
Sanders, 128
on

the
the prior language,
language, Allison Engine
Engine held
held that
that to
to be
be liable under
under the
the FCA, aa subcontractor
subcontractor in

a government
government contract
contract who
who knowingly
knowingly submits
submits aa false claim
claim to
to aa prime
prime contractor
contractor and
and is
paid
paid with
with government
government funds
funds must
must have
have intended
intended to
to defraud
defraud the
the government, not just
just the
the
prime
back to
to all claims
prime contractor.
contractor. Notably,
Notably,the
the changes
changes to this
this section
section date
date back
claims pending
pending on
on
or
7, 2008,
2008, the
the date
date the
the Supreme
SupremeCourt
Court decided
decided Allison
Allison Engine.
or after
after June
June 7,
Engine.

Expanded liability
liabilityfor
foroverpayments.
overpayments.FERA
FERAexpands
expands liability
liabilityfor
for“reverse”
“reverse”false
false claims,
claims,
imposesliability
liability where
knowingly conceals
and imposes
where a party knowingly
conceals or fails
fails to
to return
return overpayments
overpayments to
the Government. The
The revised
revised provision
provision expands
expands liability
liability under
under this
this section
section to cover

instances
whenaaparty
party“knowingly
“knowingly conceals
or knowingly
knowingly and improperly avoids or
instances when
conceals or

decreases
anobligation
obligationto”
to”pay
paymoney
moneytotothe
theGovernment.
Government.The
Thedefinition
definitionofof“obligation”
“obligation”
decreases an
now includes “an established
duty, whether
whether or not fixed . . . arising from
established duty,
from statute
statute or

regulation, or from
from the
the retention of
of any
any overpayment.”
overpayment.” Thus
Thus liability
liabilitycan
canarise
arise once
once an
overpayment
overpayment is
is knowingly
knowinglyconcealed,
concealed,even
evenininthe
theabsence
absence of
of aa false
false record
record or
or statement.
statement.

The
Senate Judiciary
Judiciary Committee
Committee report
that the
the revised
revised provision
provision is
The Senate
report states
states that
is aimed
aimed at
at

imposing liability
liability “without
“withoutnotice
notice[by
[bythe
theprovider]
provider]totothe
theGovernment
Government about
about the
the
overpayment.” S. Rep. No. 111-10, at 15
15 (2009).
(2009). This
This will
will affect
affectrepayment
repayment decisions
decisions by
healthcare
organizations when
when an
overpayment is
healthcare organizations
an overpayment
is discovered.
discovered.
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The
changes, which
which appear
appear to
to target
targetthe
theknowing
knowing and
and improper
improper retention
retention of
of any
The changes,
any
discovered
some uncertainty
uncertainty with respect
discovered overpayment, create
create some
respect to payments
payments remitted

through statutory and
and regulatory
regulatory schemes
schemesthat
thatallow
allowfor
for the
the periodic
periodic reconciliation
reconciliation of
of cost

reports. The
The Senate
SenateJudiciary
JudiciaryCommittee
Committeereport
reportspecifies
specifiesthat
thatthe
thenew
newdefinition
definition“will
“will be
useful
others who
who receive money from the
useful to
to prevent
prevent Government
Government contractors
contractors and
and others
the
Government
estimates from
from retaining any
Government incrementally
incrementally based
based upon
upon cost estimates
any Government
Government

money
that is
is overpaid
process.” Id.
Id. At
time, the
Committee
money that
overpaid during
during the
the estimate
estimate process.”
At the
the same
same time,
the Committee

notes
that the
the language
languageisisdirected
directedatatthe
the“willful”
“willful” retention
notes that
retention of
of overpayment,
overpayment, and is not

intended to
to create
createliability
liability for
for aa “simple
“simpleretention
retention of
ofan
an overpayment
overpayment .. .. .. permitted by
by a
statutory or regulatory process
for reconciliation.”
reconciliation.” Id.
process for
Id.ItItremains
remainsunclear
unclear how
howthe
the language
language
will
healthcare facilities
facilities in the context of
willbe
be applied
applied to
to overpayments
overpayments retained by healthcare
reconciliation
reconciliationor
or“true-up”
“true-up”schemes,
schemes,such
suchas
as under
under the
the Medicare
Medicare cost
cost reporting
reporting process.
process.

Expansion of anti-retaliation
FERA
anti-retaliationprotections
protectionstotocontractors.
contractors.
FERAexpands
expandsthe
thegrounds
grounds
for retaliation
category of
of individuals
individuals entitled to
retaliation claims
claims under
under the FCA by
by broadening the category

whistle-blower
whistle-blower protection
protection from
from “any
“anyemployee”
employee” to
to “any
“anyemployee,
employee, contractor,
contractor, or agent,”
and
providing that
and providing
that protected
protected acts
acts include
include those
those taken
taken by
by the
the employee,
employee, contractor,
contractor, or
or agent
agent

on
“associated others”
others” in furtherance of
on behalf of
of the
the employee,
employee, contractor,
contractor, agent,
agent, or “associated

“efforts
more [FCA]
[FCA] violations.”
“efforts to
to stop
stop 1 or more
violations.” In
Inaddition,
addition, FERA
FERAeliminates
eliminates the
the
requirement that
that any
any prohibited
prohibited retaliatory
retaliatory action be
be taken
takenby
by an
anemployer.
employer.The
TheFCA
FCAwill
will
now extend whistle-blower
whistle-blower protection
protection to,
to, for
forexample,
example,independent
independent contractors of
of a
healthcare
company who
who act
act to
to prevent
prevent alleged
allegedviolations
violations of
of the
the FCA.
FCA.
healthcare company

Effective
Effectivedate.
date.The
Theamendments
amendments to the FCA generally apply
apply prospectively
prospectively to
to conduct
conduct that
occurs
on or
or after
after May
May 20,
occurs on
20, 2009,
2009, FERA’s
FERA’sdate
date of
of enactment.
enactment. The
The most
most notable
notable exception
exception

is that the replacement
replacementof
of the
the“intent”
“intent” requirement with
with aa materiality
materialitystandard
standard applies
retroactively
of the
retroactively to
to all
allclaims
claimspending
pendingas
as of
ofJune
June 7,
7, 2008.
2008. In
In addition,
addition,changes
changes to
to some
some of
the

FCA’s
FCA’s procedural
procedural provisions
provisions apply
applyto
tocases
cases pending on May 20,
20, 2009.
2009.
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