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STATE OF INDIANA
INDIANA

IN
IN THE
THEGRANT
GRANTSUPERIOR
SUPERIORCOURT
COURT22
2008
TERM
2008 TERM

SS:
SS:

COUNTY OF
COUNTY
OF GRANT
GRANT

RESPONDENT’S
MEMORANDUM
R
ESPONDENT’S M
EMORANDUM OF
OF LAW

LAW
The law
law clearly
clearly states
statesthat
thataapaternity
paternityaffidavit
affidavitmay
maybe
berescinded
rescindedupon
upona ashowing
showingofoffraud
fraudorormistake
mistakeofofmaterial
The

material
fact.
support aa finding
finding of
fact. The
Thefacts
facts proven
proven at
at the
the November
November13,
13, 2008
2008 hearing
hearing support
of either
either fraud
fraud or
or mistake
mistake of
of material
material fact.
fact.

Under, the
testing of
of the
the infant.
infant.
Under,
the court
court must
must order
order aa genetic
genetic testing

In re
thePaternity
Paternity
of M.M.,
889
N.E.
846
(Ind.App.
App.2008)
2008)controls
controlsthis
thiscase.
case.The
TheIndiana
Indiana Court
Court of
of Appeals
In
re the
of M.M.,
889
N.E.
2d2d846
(Ind.
Appeals

set
forth how
of aa paternity
paternity affidavit:
affidavit:
set forth
how the
the grounds
groundsfor
foraalast
last ditch
ditchsetting
setting aside
aside of
When more
have passed
passedsince
sincethe
theexecution
executionofofthe
thepaternity
paternityaffidavit,
affidavit,the
theaffidavit
affidavit may
When
more than
than sixty
sixty days
days have
may
be
rescinded
only
when
a
court:
be rescinded only when a court:
(1) has
has determined
determined that
that fraud,
fraud, duress,
duress,or
ormaterial
materialmistake
mistakeof
offact
factexisted
existedininthe
theexecution
executionof
ofthe
(1)
the
paternity
affidavit;
and
paternity affidavit; and
(2) at
at the
the request
request of
of a
man described
described in
in subsection
(2)
a man
subsection (h),
(h),has
has ordered
ordered aa genetic
genetic test,
test, and
and the
the
test
indicates
that
the
man
is
excluded
as
the
father
of
the
child.
test indicates that the m an is exclude d as the father of the child.
Ind.
16-37-2-2.1(i). These
Theseprovisions
provisionsreflect
reflectthe
thelegislature’s
legislature’sintent
intenttotoprovide
provideassistance
assistance
a
Ind. Code
Code §§ 16-37-2-2.1(i).
to atoman
man
who
signed
a
paternity
affidavit
due
to
fraud,
duress,
or
material
mistake
of
fact.
In
re
Paternity
of
who signed a paternity affidavit due to fraud, duress, or material mistake of fact. In re Paternity of H.H.,
H.H.,N.E.2d
879
N.E.2d 1175,
879
1175, 1177
1177 (Ind.
(Ind.Ct.
Ct.App.
App.2008)
2008) ....

...
Paternity
M.M.atat847-88.
847-88. M.M.
M.M. needs
distinguished from
from Fairrow
v. Fairrow,
Fairrow,559
559N.E.2d
N.E.2d 597
597(Ind.
(Ind. 1990)
1990) and
and its
Paternity ofofM.M.
needs distinguished
Fairrow v.
its
line of
M.M. had
test done
done to
to confirm
confirm the
of fact
fact
line
of cases.
cases. M.M.
had not
not had
had aa genetic
genetic test
the “fraud,
“fraud,duress,
duress, or
or material
material mistake
mistake of

existed”
there was
was scientific
scientific evidence.
evidence. M.M.
M.M. instructs
that upon
upon the
existed” while
while in
in Fairrow
Fairrow there
instructs us
us that
the showing
showing of
of fraud,
fraud, duress,
duress,

and/or
of fact
testing. IfIfthe
and/ormaterial
material mistake
mistake of
fact then
then the
the trial
trial court
court must
must order
order genetic
genetic testing.
thegenetic
genetic testing
testing confirms
confirms that
that aa
putative
not being
being the
the actual
actual father,
father, then
then the
the paternity
paternity affidavit
affidavit must
by the
the court.
court.
putative father
father as
as not
must be
be rescinded
rescinded by

M.M.
PaternityofofE.M.L.G.
E.M.L.G.863
863N.E.2d
N.E.2d867
867(Ind.App.
(Ind.App. 2007)
2007) by
M.M. differs
differsfrom
fromInInRe
Rethe
the Paternity
by Respondent
Respondent having
having
asserted
or material
material mistake
mistake of
of fact
fact as
as grounds
groundsfor
for rescinding
rescinding the
the paternity
paternity affidavit.
affidavit.
asserted fraud,
fraud, duress,
duress, or

Respondent
believes the
theevidence
evidenceshows
showsfraud
fraudand/or
and/or material
material mistake
mistakeof
of fact.
fact. He
this court
court order
Respondent believes
He requests
requests this
order
genetic test
test to
to confirm
confirm or
aa genetic
or deny
deny the
the testimonial
testimonial evidence.
evidence.

Fraud
Fraud consists
consists of
of two
two varieties,
varieties, actual
actualfraud
fraud and
andconstructive
constructive fraud.
fraud. Actual
Fraud
Actual fraud
fraud has
has five
five requirements:
requirements:
1) that
material misrepresentation
misrepresentation of
of past
past or
or existing
fact;
1)
that there
there was
was aa material
existing fact;
Memorandum
Law
Memorandum ofof
Law
Page 1
Page
1 of
of 44

2) that
2)
that the
the representation
representation was
was false;
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false;

3) that
made with
with knowledge
ignorance of
of its
3)
that the
the representation
representation was
was made
knowledge or
or reckless
reckless ignorance
its falsity;
falsity;

4)
that the
4) that
the complaining
complaining party
party relied
relied on
on the
the representation;
representation; and
and
5)
that the
proximately caused
the complaining
complaining party's
party's injury.
injury.
5) that
the representation
representation proximately
caused the
See
Darstv.v.Illinois
IllinoisFarmers
Farmers
N.E.2d
579,
(Ind.
App.
1999),
trans.
denied
(2000);
The
See Darst
Ins.Ins.
Co.,Co.,
716716
N.E.2d
579,
581581
(Ind.
Ct.Ct.
App.
1999),
trans.
denied
(2000);
WellsWells
v. Thev.Stone
Stone
City
Bank, 691
691 N.E.2d
N.E.2d 1246,
670 N.E.2d
N.E.2d 1280,
City Bank,
1246, 1250
1250 (Ind.
(Ind. App.
App.1998);
1998); Rice
Rice v.
v. Strunk,
Strunk, 670
1280, 1289
1289 (Ind.
(Ind. 1996).
1996).

The
of fact
is the
the mother’s
mother’s sexual
sexualrelation
relation with
with another
another man.
man. The
The material
material misrepresentation
misrepresentation of
fact is
The evidence
evidence
showed
that Mother
that
showed that
Motherdid
did not
notdisclose
disclosethe
the extent
extent of
ofher
hersexual
sexual activity
activity at
at the
the party.
party. The
TheState
Stateseemed
seemed to
to argue
argue that
Respondent
also had
had aa duty
duty to
to investigate
investigate the
the extent
extent of
of the
the sexual
activity, but
but Mother’s
overwhelms this
Respondent also
sexual activity,
Mother’s silence
silence overwhelms
this

argument.
for investigation
argument. Her
Hersilence
silence about
about the
the fact
fact of
ofcoitus
coitus gave
gave Respondent
Respondent no
no grounds
grounds for
investigation into
intowhat
whatmay
may have
have
been
relatively benign
benign indiscretion.
indiscretion. As
been aa relatively
As whether
whether Mother’s
Mother’smisrepresentation
misrepresentationwas
was made
made knowingly
knowingly or
orrecklessly,
recklessly, the
the

evidence
fits either
either mental
mental state.
state. Without
intercourse with
with another
evidence fits
WithoutMother’s
Mother’ssilence
silence about
about having
having had
had sexual
sexual intercourse
another man,
man,

Respondent
would not
not have
willingly signed
the paternity
paternity affidavit.
affidavit.
Respondent would
have willingly
signed the

Indiana
defines constructive
constructive fraud
fraud as
follows:
Indiana law
law defines
as follows:
1.
1.

a
duty owing
owing by
to be
to the
the complaining
complaining party
party due
due to
to their
a duty
by the
the party
party to
be charged
charged to
their

relationship,
relationship,
2.
2.

violation
violation of
of that
that duty
dutyby
bythe
themaking
makingof
ofdeceptive
deceptivematerial
materialmisrepresentations
misrepresentations of
of past
past

or
or remaining
or existing
existing facts
facts or
remaining silent
silent when
when aa duty
duty to
tospeak
speak exists,
exists,
3.
3.

reliance
thereon by
by the
the complaining
complaining party,
reliance thereon
party,

4.
4.

injury
injury to
to the
the complaining
complainingparty
partyas
as aa proximate
proximate result
result thereof,
thereof, and
and

5.
5.

the
by the
the party
party to
the expense
of the
the gaining
gaining of
of an
an advantage
advantage by
to be
be charged
charged at
at the
expense of
the
complaining
complaining party.
party.

See
Darstv.v.Illinois
IllinoisFarmers
Farmers
N.E.2d
579,
(Ind.
App.
1999),
trans.
denied
See Darst
Ins.Ins.
Co.,Co.,
716716
N.E.2d
579,
581581
(Ind.
Ct.Ct.
App.
1999),
trans.
denied
(2000. “Constructive
“Constructive
(2000.
fraud
by operation
operation of
of law
course of
of conduct
conduct which,
which, ifif sanctioned
fraud arises
arises by
law when
when there
there is
is aa course
sanctioned by
by law,
law, would
wouldsecure
secure an
an
unconscionable
irrespective of
of the
CityBank
Bankatat1250
1250citing
citingto
unconscionable advantage,
advantage, irrespective
the actual
actual intent
intent to
todefraud.”
defraud.”Wells
Wellsv.v.The
The Stone
Stone City
to
Mullen
Cogdell,
643
N.E.2d390,
390,401
401(Ind.
(Ind.Ct.
Ct.App.
App.1994).
Mullen v.v. Cogdell,
643
N.E.2d
1994).

Respondent
assertedatatthe
thehearing
hearingthe
theMother’s
Mother’sduty
dutyto
to inform
inform him
him that
relations with
with another
Respondent asserted
that her
her sexual
sexual relations
another

man
might mean
he was
wasnot
notthe
thefather
father of
of her
her child.
child. The
man might
mean he
The two
two were
were in
in an
an intimate
intimate relationship
relationship at
at the
the time,
time,
cohabitating
and moving
moving towards
familial relationship.
relationship. That
cohabitating together,
together, and
towards aa familial
Thatrelationship’s
relationship’sintimacy
intimacycreates
creates aa relationship
relationship
Memorandum
Law
Memorandum ofof
Law
Page 2
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of duties
of
duties to
to one
one another.
another. The
TheRespondent
Respondentrelied
relied upon
uponthe
theMother’s
Mother’ssilence
silenceregarding
regarding the
the extent
extent of
ofher
hersexual
sexual

relationships with
with other
the paternity
paternity affidavit
affidavit without
without question
to
relationships
other men
men during
during their
their relationship
relationship that
that he
he signed
signed the
question and
and to
his detriment.
detriment.
his

The following
PaternityofofHH,
HH,implies
impliesaamother’s
mother’sduty
duty to
to aa putative
putative father:
The
followingfrom
fromInInthe
theMatter
Matterofof the
the Paternity

father:
Rather, we
we believe
believe the
the legislature
legislature intended
intended to
to provide
to aa man
man who
who signed
Rather,
provide assistance
assistance to
signed aa paternity
paternity
affidavit
due
to
“fraud,
duress,
or
material
mistake
of
fact.”
Ind.
Code
§
16-37-2-2.1(i).
A woman
affidavit due to “fraud, duress, or material mistake of fact.” Ind. Code § 16-37-2-2.1(i). A
woman
who gives
B.M.W.,826
826N.E.2d
N.E.2d 706,
who
gives birth
birthknows
knowsshe
sheisis the
theparent
parentofofthe
thechild,
child,see
seeInInrere Paternity
Paternity ofofB.M.W.,
706,
708
(Ind. Ct.
been able
able to
to tell
tell with
with absolute
certainty who
who is
708 (Ind.
Ct. App.
App. 2005)
2005) (“We
(“Wehave
have always
always been
absolute certainty
is the
the
mother
of
a
child.”),
but
men
do
not
have
the
same
certainty.
See
Adoptive
Parents
of
M.L.V.
mother of a child.”), but men do not have the same certainty. See Adoptive Parents of M.L.V. v.
v.
Wilkens,598
598N.E.2d
N.E.2d 1054,
1054, 1059
1059(Ind.
(Ind. 1992)
1992)(“Because
(“Becauseititisisgenerally
generallynot
notdifficult
difficult to
to determine
Wilkens,
determine the
the
biological
mother
of
a
child,
a
mother’s
legal
obligations
to
her
child
arise
when
she
gives
birth.
It is
biological mother of a child, a mother’s legal obligations to her child arise when she gives birth. It
is
more
difficult,
however,
to
determine
the
biological
father.”).
Frequently,
the
woman
is
the
only
more difficult, however, to determine the biological father.”). Frequently, the woman is the only one
one
who
the father
father of
of her
who could
could know
know whether
whether more
more than
than one
one man
man might
might be
be the
her child.
child. Accordingly,
Accordingly, aa
woman
always
has
the
information
necessary
to
question
paternity
prior
to
signing
theaffidavit.
affidavit. A
A
woman always has the information necessary to question paternity prior to signing the
man,
however,
could
easily
sign
an
affidavit
without
awareness
of
the
questionable
nature
of
his
man, however, could easily sign an affidavit without awareness of the questionable nature of his
paternity;
paternity; this
this is
is the
the situation
situation we
we believe
believe the
the legislature
legislature intended
intended to
toaddress.
address.

879
N.E.2d at
879 N.E.2d
at 1177-78.
1177-78.

Respondent
has shown
shown aaviable
viablecase
caseunder
undereither
eithervariety
varietyofoffraud.
fraud.Therefore,
Therefore, this
this court
court should
should order
order
Respondent has
genetic
testing.
genetic testing.

Material Mistake
Mistake of
of Fact
In
cited does
doesthe
theIndiana
IndianaCourt
Court of
of Appeals
Appeals define
define material
materialmistake
mistakeof
offact.
fact. Under
Under the
In none
none of
of the
the cases
cases cited
the
evidence
presented, counsel
counselbelieves
believesthat
thataamaterial
materialmistake
mistakeofoffact
factexists
existsunder
undertwo
twodifferent
different bu
bu interrelated
evidence presented,
interrelated
theories.
theories.

With
of
With the
the Mother
Mothermistaking
mistakingthe
theperson
person who
whoimpregnated
impregnated her
her for
forthe
theRespondent
Respondent constitutes
constitutes one
one mistake
mistake of
fact.
fact. Without
Withoutthat
thatmistake,
mistake,Mother
Motherwould
wouldnot
nothave
havelead
leadthe
theRespondent
Respondenttotobelieve
believehe
he was
was the
the father.
father.

The
derives from
from the
The other
other material
material mistake
mistake derives
the first.
first. Let
Letus
us remember
remember that
that the
the Mother
MotherisisCaucasian,
Caucasian, the
the

Respondent
of Hispanic
Hispanic descent
descentand
andthe
theother
otherpossible
possiblefather
fatherisisAfrican-American.
African-American. Mother
Mother and
Respondent isis of
and

RESPONDENT
RESPONDENTbelieved
believedthe
thechild
childwas
was his
his at
at birth.
birth. Mother
Motherchanged
changedher
hermind
mindwhen
whenthe
thechild
childreached
reached six
six months.
months.
II believe
believe Mother
Mother testified
testifiedthat
thatthe
thechild
childwas
wasdarker
darker at
at six
six months
monthsthan
thanwas
was the
the Respondent.
Respondent.

Memorandum
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Conclusion
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Respondent
has made
made aacase
caseunder
underthe
thestandard
standardset
setout
outininPaternity
Paternityof
of M.M.
M.M. and
and there
there is
is no
no reason
reason for
for this
this
Respondent has

court
court to
to withhold
withholdan
anorder
order for
forgenetic
genetic testing.
testing.

___________________________________________
Samuel
C. Hasler,
Hasler, 11971-48
Samuel C.
11971-48
Attorney
Attorney for
for Respondent
Respondent
1106
Meridian
1106 Meridian Plaza,
Plaza, Suite
Suite 251
251
Anderson,
IN
46016
Anderson, IN 46016
765-64
765-64 11 -7906
-7906
Fax:
Fax: 765-374-3811
765-374-3811
Computer
.com
Computer Address:
Address: samuelhasler©yahoo
samuelhasler©yahoo .com

Certificate
Certificate of
of Service
Service
II hereby
certify that
copy of
of the
the foregoing
foregoing has
hasbeen
beenfurnished
furnishedtotoGrant
GrantCounty
CountyProsecuting
ProsecutingAttorney,
Attorney,attorney
hereby certify
that aa copy
attorney
for
for Petitioner,
Petitioner,by
by direct,
direct, pre-paid
pre-paid United
UnitedStates
States mail
mail on
on November
November 26,
26, 2008.
2008.

_________________________________________
Samuel
C. Hasler
Samuel C.
Hasler
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