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Capital Alternatives for

Capital Alternatives for
Financial Institutions:
Financial Institutions:
Treasury’s TARP Capital
Treasury’s TARP Capital
Purchase Program
Purchase Program
On
October 3
3rd,
PresidentBush
Bushsigned
signedinto
intolaw
lawthe
theEmergency
EmergencyEconomic
EconomicStabilization
StabilizationAct
Actof
of 2008
2008 (Act),
(Act), which
which
rd, President
On October
authorized
the
Treasury
Secretary
(Treasury)
to
establish
the
Troubled
Assets
Relief
Program
(TARP)
to
purchase
authorized the Treasury Secretary (Treasury) to establish the Troubled Assets Relief Program (TARP) to purchase
“troubled
through which
“troubled assets.”
assets.” On
OnOctober
October14th,
14th, the
the TARP
TARP Capital
CapitalPurchase
Purchase Program
Program (CaPP),
(CaPP), through
which Treasury
Treasury makes
makes
capital
investments
in
banking
institutions,
was
announced
as
the
first
TARP
program.
Please
also
capital investments in banking institutions, was announced as the first TARP program. Please alsosee
see our
our
companion
companion article
article on
on the
the newest
newest Treasury
Treasury capital
capital program,
program, announced
announced February
February 25,
25, 2009,
2009, the
the Capital
Capital Assistance
Assistance
Program.
Program.

Below
the CaPP
CaPPand
andthe
thepotential
potentialimpact
impacton
oncapital-raising
capital-raisingby
byfinancial
financialinstitutions.
institutions. For
Below we
we discuss
discuss the
For aa detailed
detailed
discussion
of the
TARP, recent
and the
theFDIC,
FDIC, impact
impact of
of the
discussion of
the TARP,
recent action
action by
by the
the Federal
Federal Reserve
Reserve and
the Act
Act and
and tax
tax impacts
impacts and
and
considerations,
consult our
our recent
recent Client
Client Alert
Alert “TARP
“TARP and
and the
the Various
Various Federal
Federal Tent
TentPoles:
Poles: Will
Will itit be
considerations, consult
be Enough?”
Enough?” at
at
http://www.mofo.com/news/updates/files/081015TARP.pdf.
http://www.mofo.com/news/updates/files/081015TARP.pdf.

Troubled
Relief Program
Program Overview
Overview
Troubled Assets
Assets Relief
Generally,
under TARP,
TARP, Treasury
Treasurywill
will be
able to
to purchase
purchasetroubled
troubledassets
assetsfrom
fromfinancial
financial institutions.
institutions. As
Generally, under
be able
Asdescribed
described
below,
for the
the CaPP,
CaPP,Treasury
Treasuryadopted
adoptedaanarrow
narrowdefinition
definitionof
of financial
financial institutions,
institutions, including
below, for
including only
only U.S.
U.S. depository
depository
institutions
institutions and
and their
their U.S.
U.S. holding
holding companies.
companies.
The
Act broadly
troubled assets
in two
two categories.
categories. The
The first
first category
category includes
includes residential
residential or
or commercial
commercial
The Act
broadly defines
defines troubled
assets in
mortgages
and
any
securities,
obligations
or
other
instruments
that
are
based
on,
or
related
to,
such
mortgages. To
To
mortgages and any securities, obligations or other instruments that are based on, or related to, such mortgages.
qualify,
musthave
havebeen
beenoriginated
originatedororissued
issuedononororbefore
beforeMarch
March14,
14,2008.
2008.Additionally,
Additionally, Treasury
qualify, an
an asset
asset must
Treasury must
must
make
determination under
under the
the program
program that
thatthe
theacquisition
acquisition of
of the
the asset
assetpromotes
promotesfinancial
financialmarket
marketstability.
stability. In
In
make aa determination
the
secondcategory,
category,Treasury
Treasurycan
caninclude
includeother
otherfinancial
financialinstruments
instrumentsif,
if, after
after consultation
consultation with
with the
Chairman of
of
the second
the Chairman
the
Federal Reserve,
Reserve,itit makes
makesaawritten
written determination
determination that
purchase is
is necessary
necessaryto
topromote
promote financial
financial market
market
the Federal
that the
the purchase
stability,
and
that
determination
is
provided
to
the
appropriate
committees
of
Congress.
We
would
note
that
stability, and that determination is provided to the appropriate committees of Congress. We would note that there
there
is
only aa requirement
is no
no approval
approval process,
process, only
requirement that
that notice
notice be
be provided
provided to
to Congress.
Congress.

Under
this second
second category,
category,Treasury
Treasurywill
will purchase
purchasecapital
capitalsecurities
securitiesofofqualifying
qualifying banking
banking institutions
institutions through
through the
Under this
the
Capital
Program.
Capital Purchase
Purchase Program.

TARP
TARP Capital
CapitalPurchase
Purchase Program
Program
The
CaPP isis the
thefirst
first program
program announced
announcedunder
under the
theAct
Act to
to purchase
purchasespecific
specifictroubled
troubledassets.
assets.Treasury
Treasuryhas
The CaPP
has
earmarked
the
first
$250
billion
from
the
Act
for
the
program,
and
has
allocated
the
first
$125
billion to
earmarked the first $250 billion from the Act for the program, and has allocated the first $125 billion
to nine
nine major
major
financial
financial institutions,
institutions,including:
including:Bank
BankofofAmerica,
America,The
TheBank
Bankof
ofNew
NewYork
YorkMellon,
Mellon,Citigroup,
Citigroup,Goldman
GoldmanSachs,
Sachs, J.P.
J.P.
1
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Morgan
Merrill Lynch,
Wells Fargo.
Morgan Chase,
Chase, Merrill
Lynch,Morgan
MorganStanley,
Stanley,State
State Street
Street Corp.,
Corp., and
and Wells
Fargo. The
The terms
terms of
of the
the program
program are
are
standardized
andany
anypublicly-held
publicly-held qualifying
qualifying financial
financial institution
to participate
participate by
by notifying
notifying
standardized and
institution was
was required
required to
to elect
elect to
its
banking agency
agencyby
byNovember
November14,
14,2008,
2008,5:00
5:00p.m.
p.m.After
After receiving
receiving notification
notification of
its federal
federal banking
of election
election to
to participate,
participate,
Treasury
consults
with
the
appropriate
regulator
and
determines
eligibility
and
allocations.
An
institution
Treasury consults with the appropriate regulator and determines eligibility and allocations. An institution is
is not
not
automatically
eligible
for
the
CaPP;
Treasury
and
the
financial
institution’s
primary
federal
regulator
determine
if
automatically eligible for the CaPP; Treasury and the financial institution’s primary federal regulator determine if
the
institution
may
participate.
Once
the
institutions
are
selected,
Treasury
determines
the
allocations
of
capital
the institution may participate. Once the institutions are selected, Treasury determines the allocations of capital to
to
each
institution and
of the
As discussed
below,privately-held
privately-held institutions
institutions and
each institution
and funds
funds the
the purchase
purchase of
the preferred
preferred stock.1
stock.1 As
discussed below,
and
entities
S organizations
organizations have
have separately
separately created
createdprograms
programswith
with terms
terms that
that reflect
reflect the
entities formed
formed as
as subchapter
subchapter S
the
organizational
organizational structure
structure of
of each.
each.

The
principal terms
below:
The principal
terms are
are summarized
summarized below:

Subscription
the maximum
maximum
Subscription amounts:
amounts: minimum
minimumavailable
availableisisone
onepercent
percent of
ofrisk
riskweighted
weightedassets
assets and
and the
amount
is
the
lesser
of
$25
billion
or
three
percent
of
risk-weighted
assets
amount is the lesser of $25 billion or three percent of risk-weighted assets

Each
participating financial
financial institution
which will:
will:
Each participating
institution will
willissue
issueto
toTreasury
Treasury senior
senior preferred
preferred shares
shares which
qualify
Tier 1
qualify as
as Tier
1 capital;
capital;
be
senior to
to common
common stock;
stock;
be senior
be
pari
passu
with
existing
(other than
than junior
junior preferred
be pari passu with existing preferred
preferred shares
shares (other
preferred shares);
shares);
be
transferable
by
Treasury;
be transferable by Treasury;
pay
dividend of
of 5%
year for
for the
the first
first five
9% per
per year
year thereafter;
thereafter; the
the dividend
dividend
pay aa dividend
5% per
per year
five years,
years, and
and 9%
will
be
cumulative
unless
the
financial
institution
is
a
bank
that
is
not
a
subsidiary
of
holding
will be cumulative unless the financial institution is a bank that is not a subsidiary of a
a holding
company;
company;
pay
dividends quarterly
quarterly beginning
15, 2009;
2009;
pay dividends
beginning February
February 15,

permit
to elect
elect two
two directors
directors if
if dividends
dividends are
are not
not paid
paid in
in full
full for
permit Treasury
Treasury to
for six
six quarterly
quarterly periods;
periods;
once
directors
are
elected,
the
right
ends
when
full
dividends
have
been
paid
for four
four
once directors are elected, the right ends when full dividends have been paid for
consecutive
dividend periods;
consecutive dividend
periods;
be
non-voting other
for similar
voting rights
be non-voting
other than
than for
for market
market terms
terms for
similar securities
securities (class
(class voting
rights on
on matters
matters
that
that could
could adversely
adversely affect
affect the
the shares);
shares);
be
callable at
at par
par after
after three
three years
years (and
(and otherwise
otherwise redeemable
redeemablewith
with the
the proceeds
proceedsof
ofan
anoffering
offering of
of
be callable
replacement
equity
securities
that
provide
Tier
1
capital);
replacement equity securities that provide Tier 1 capital);
be
redeemable (as
(asdescribed
describedabove)
above)with
with the
the consent
consentof
of the
the issuer’s
issuer’s primary
primary federal
federal bank
be redeemable
bank
regulator;
regulator;
restrict
the ability
ability of
dividends until
until the
third
restrict the
of aa financial
financial institution
institutionto
toincrease
increase common
common dividends
the third
anniversary
transferred the
the investment);
investment);
anniversary of
of the
the investment
investment (unless
(unless Treasury
Treasury consents
consents or
or has
has transferred
have
liquidation preference
(Treasury may
may purchase
senior preferred
preferred with
with
have aa liquidation
preference of
of $1,000
$1,000 per
per share
share (Treasury
purchase senior
a
higher
liquidation
preference
per
share
if
necessary
given
the
issuer’s
authorized
preferred
a higher liquidation preference per share if necessary given the issuer’s authorized preferred
shares;
Treasury may
may then
then require
require aa depository
depository to
to hold
and Treasury
Treasury would
would hold
hold
shares; Treasury
hold the
the shares
shares and
depository
receipts);
depository receipts);
require
repurchasesother
otherthan
thanin
inconnection
connection with
with aa benefit
benefit
require Treasury’s
Treasury’s consent
consent before
before any
any share
share repurchases
plan
or
in
the
ordinary
course
of
business
consistent
with
past
practice
until
the
third
plan or in the ordinary course of business consistent with past practice until the third
anniversary
of the
anniversary of
the program;
program;
be
coveredby
by aashelf
shelfregistration
registration statement
statementfiled
filed by
by the
the financial
financial institution
be covered
institutionas
as soon
soon as
as
practicable
and be
be subject
subject to
to piggyback
piggyback registration
registration rights;
rights; and
practicable and
and
be
funded by
by Treasury
be funded
Treasury by
by December
December 31,
31, 2008.
2008.
1
Fundingof
ofall
all publicly-held
publicly-held investments
initially scheduled
1 Funding
investments was
was initially
scheduled to
to be
be completed
completed by
by December
December 31,
31, 2008.
2008.
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In
will also
common stock
stock with
with
In connection
connection with
with each
each investment,
investment, Treasury
Treasury will
also receive
receive warrants
warrants to
to purchase
purchase common
the
terms outlined
outlined below.
below.
the terms
An
market price
price equal
equal to
to 15%
15% of
of the
senior preferred
preferred instrument
instrument on
of the
An aggregate
aggregate market
the senior
on the
the date
date of
the
investment
investment
The
exercise price
price on
on the
thewarrants
warrantswill
will be
be the
the financial
financial institution’s
institution’s 20-day
price
The exercise
20-dayaverage
average market
market price
prior
prior to
to issuance
issuance
10-year
term
10-year term
Immediately
Immediately exercisable
exercisable
The
financial
The financial institution
institutionwill
willbe
berequired
requiredtotofile
filea aregistration
registrationstatement
statementas
assoon
soon as
as practicable,
practicable,
grant
piggyback
registration
rights
to
Treasury,
and
apply
to
list
the
underlying
common
grant piggyback registration rights to Treasury, and apply to list the underlying common stock
stock
on
on the
the relevant
relevant exchange
exchange
Non-contractual
Non-contractual limitations
limitationson
on Treasury’s
Treasury’s ability
abilitytototransfer
transferwarrants
warrantsthat
thatare
are designed
designed to
to
prevent
transfer
until
market
stability
or
individual
financial
stability
has
returned;
prevent transfer until market stability or individual financial stability has returned; warrants
warrants
may
transferred on
on the
the earlier
earlier of
of the
the successful
successful completion
completion of
of an
an offering
offering of
Tier
may be
be transferred
of replacement
replacement Tier
1
capital
or
December
31,
2009
1 capital or December 31, 2009
The
number of
of shares
shares of
of common
common stock
stock underlying
underlying the
warrants is
is subject
subject to
to reduction
reduction
The number
the warrants
In
the
event
the
financial
institution
does
not
have
a
sufficient
number
of
authorized
In the event the financial institution does not have a sufficient number of authorizedshares
shares of
of
common
stock
when
the
investment
is
made,
it
is
required
to
take
all
actions
necessary
common stock when the investment is made, it is required to take all actions necessary to
to
increase
the number
number of
of authorized
authorized shares.
shares. If
If unsuccessful,
price of
of the
increase the
unsuccessful, the
the exercise
exercise price
the warrants
warrants
will
is sufficient,
sufficient, or
willbe
be reduced
reduced every
every six
six months
months until
untilthe
the number
number of
ofauthorized
authorized shares
shares is
or the
the
reduction
reaches45%.
45%. In
In the
event the
the financial
financial institution
institution is
to
reduction reaches
the event
is unable
unable to
to obtain
obtain approval
approval to
increase
the number
number of
of authorized
authorized shares,
shares,or
orits
its common
common stock
stock is
is no
no longer
longer listed,
listed, the
warrant
increase the
the warrant
will
for senior
term debt
debt or
or another
another instrument.
instrument.
willbe
be exercisable
exercisable for
senior term

Terms
of Treasury’s
Terms of
Treasury’s Investment
Investment
Executive
Compensation. Financial
Financial institutions
for
Executive Compensation.
institutions will
willbe
besubject
subjectto
tothe
theexecutive
executive compensation
compensation requirements
requirements for
participants
in the
TARP. Although
the Act,
Act,
participants in
the TARP.
AlthoughTreasury
Treasurypublished
publishedguidelines
guidelines for
forexecutive
executivecompensation
compensation under
under the
ongoing
at CaPP
CaPP participants
participants have
have resulted
resulted in
in retroactive
retroactive amendments
ongoing media
media reports
reports of
of year-end
year-end bonuses
bonuses at
amendments to
to the
the
Act’s
executive
compensation
provisions
through
the
American
Recovery
and
Reinvestment
Act
of
2009
(Recovery
Act’s executive compensation provisions through the American Recovery and Reinvestment Act of 2009 (Recovery
Act).
Act). Treasury
Treasuryhas
has not
not yet
yet published
published updated
updated guidelines,
guidelines, but
but the
the Securities
Securities and
and Exchange
Exchange Commission
Commission has
has
released
guidance
that
certain
provisions
requiring
a
non-binding
shareholder
vote
on
executive
released guidance that certain provisions requiring a non-binding shareholder vote on executive compensation
compensation
were
effective immediately
of the
the Recovery
RecoveryAct
Act and
andapply
applyto
to the
the current
current proxy
proxy season.
season. Participants
were effective
immediately upon
upon passage
passage of
Participants
in
should review
review carefully
carefully and
taking steps
to comply
comply with
in the
the CaPP
CaPP should
and consider
consider taking
steps to
with the
the executive
executive compensation
compensation
provisions
Act.
provisions provided
provided in
in the
the Recovery
Recovery Act.
Eligibility.
requirements
institutions
are
Eligibility.Eligibility
Eligibility
requirementsfor
forfinancial
financial
institutions
areset
setforth
forthininthe
theprogram
programTerm
TermSheet
Sheet published
published by
by
Treasury,
and Treasury
Treasurydetermines
determineseligibility
eligibility of
of interested
interestedparticipants.
participants. The
The definition
definition of
of aa qualified
qualified financial
financial
Treasury, and
institution
program (QFI)
(QFI) is
is narrower
narrower than
than the
thedefinition
definition of
of aa financial
financial institution
institution under
under the
theAct.
Act. QFIs
institution under
under the
the program
QFIs
include
banks,
savings
associations,
bank
holding
companies
and
savings
and
loan
holding
companies
that,
include banks, savings associations, bank holding companies and savings and loan holding companies that, in
in each
each
case,
areU.S.
U.S.entities
entitiesnot
notcontrolled
controlled by
by aa foreign
foreign bank.
bank. U.S.
laws of
case, are
U.S.entities
entitiesare
are those
those organized
organized under
under the
the laws
of the
the
United
any state,
state,the
theDistrict
District of
of Columbia
Columbia or
of the
U.S. There
United States,
States, any
or any
any territory
territory or
orpossession
possession of
the U.S.
There are
are also
also
requirements
that bank
bank holding
holding companies
or savings
savings and
and loan
loan holding
holding companies
only be
engaging in
in permitted
permitted
requirements that
companies or
companies only
be engaging
activities
Section 4(k)
4(k) of
of the
the Bank
Bank Holding
Holding Company
CompanyAct
Act(BHC)
(BHC) or
or that
that the
theinstitutions’
institutions’ depository
activities under
under Section
depository
institution
the subject
subject of
of an
an application
application under
underSection
Section4(c)(8)
4(c)(8)of
of the
theBHC.
BHC. U.S.
of foreign
foreign
institution subsidiaries
subsidiaries are
are the
U.S. branches
branches of
banks
will
not
be
qualifying
financial
institutions.
The
QFI
definition
also
differs
from
the
list
of
eligible
banks will not be qualifying financial institutions. The QFI definition also differs from the list of eligible
institutions
institutions that
that can
can participate
participate in
inTLGP,
TLGP,as
as described
described below.
below.
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Ability
with the
AbilitytotoRedeem.
Redeem. Under
Underthe
theCaPP
CaPPdocuments,
documents,the
thepreferred
preferredshares
shares can
can be
be redeemed
redeemed with
the proceeds
proceeds of
of aa
qualified
will be
by
qualified equity
equity offering.
offering. And
Andthe
thenumber
numberof
ofshares
shares of
of common
common stock
stock underlying
underlying the
the warrants
warrants will
be reduced
reduced by
half
from one
or more
more qualified
qualified equity
equity
half ifif the
the financial
financialinstitution
institutionreceives,
receives,prior
priortotoDecember
December31,
31, 2009,
2009, proceeds
proceeds from
one or
offerings
equal to
to the
the amount
amount of
of CaPP
CaPPcapital
capitalraised.
raised. A
A “qualified
“qualified equity
offerings in
in an
an amount
amount at
at least
least equal
equity offering”
offering”isisthe
the sale
sale
of
Tier
1
qualifying
perpetual
preferred
stock
or
common
stock,
in
either
case
for
cash.
After
the
senior
preferred
of Tier 1 qualifying perpetual preferred stock or common stock, in either case for cash. After the senior preferred is
is
redeemed
in full,
full, the
fair
redeemed in
the institution
institution will
willhave
havethe
theright
righttotorepurchase
repurchaseany
any other
other equity
equity security
security held
held by
by Treasury,
Treasury, at
at fair
value.
“Recent Events,”
Events,” the
the Recovery
Recovery Act
Act prohibits
prohibits Treasury
Treasury from
from requiring
requiring
value. Additionally,
Additionally,as
asdiscussed
discussed below
below under
under “Recent
replacement
capital transactions
transactions to
to redeem
redeem the
the CaPP
CaPPinvestment.
investment. Treasury
Treasury is
is required
required to
to consult
consult with
with the
replacement capital
the relevant
relevant
banking
banking regulator
regulator when
when evaluating
evaluatingaa request
request for
for aa redemption
redemption of
of the
the CaPP
CaPP investment.
investment.

The
passedan
aninterim
interim final
8 ,that
that allows
allows bank
bank holding
holding companies
The Federal
Federal Reserve
Reserve passed
final rule,
rule,effective
effectiveOctober
October17,
17, 20
20 0
0 8,
com panies
to include in their
their Tier
Tier11capital
capitalwithout
withoutrestriction
restrictionthe
thesenior
seniorperpetual
perpetualpreferred
preferred stock
stock issued
issued to
to the
the Treasury
Treasury
under
under CaPP.
CaPP.

Application
ApplicationProcess
Process
The
Treasury and
on October
October 20th
encouraging banking
banking
The Federal
Federal Reserve,
Reserve, Treasury
and FDIC
FDICeach
each released
released statements
statements on
20th encouraging
institutions
to
utilize
the
tools
available
to
enhance
capital
positions
and
increase
lending,
including
institutions to utilize the tools available to enhance capital positions and increase lending, includingthe
theCaPP
CaPP and
and
the
FDIC’s
Temporary
Liquidity
Guaranty
Program
(TLGP).
Treasury
also
provided
additional
information
the FDIC’s Temporary Liquidity Guaranty Program (TLGP). Treasury also provided additional information related
related
to
its CaPP.
CaPP. This
This information
information primarily
to its
primarilyrelates
relates to
to publicly-held
publicly-held eligible
eligibleinstitutions;
institutions;see
see below
below for
for more
more
information
information on
on the
the terms
terms for
for privately-held
privately-heldand
andsubchapter
subchapter S
S organizations.
organizations.

Applicants
initially consult
Applicants initially
consult with
withtheir
theirprimary
primaryfederal
federalbanking
bankingregulator
regulatorwhen
whenpreparing
preparingto
tocomplete
complete and
and
submit
application to
submit an
an application
to participate
participate in
in the
the CaPP.
CaPP. The
The application
applicationinformation
informationshould
shouldbe
bebased
based on
on the
the most
most
current
quarterly supervisory
updated to
to include
include material
material changes
changestotothe
theinstitution’s
institution’s financial
financial
current quarterly
supervisory reports,
reports, updated
condition,
condition, pending
pending capital-raising
capital-raising and
and mergers.
mergers.

Applications
are submitted
submitted to
to the
the financial
financial institution’s
institution’s primary
form
Applications are
primary federal
federal banking
banking regulator
regulator on
on the
the form
available
regulator’s web
web site
site (see
(seethe
theApplication
Application Guidelines
Guidelines available
available on
on each
each regulator’s
available at
at
http://www.treas.gov/press/releases/reports/applicationguidelines.pdf).
http://www.treas.gov/press/releases/reports/applicationguidelines.pdf).
Applicants
corporate or
or other
otherlimitations
limitations on
on their
their ability
ability to
Applicants that
that have
have corporate
to comply
complywith
withthe
theterms
termsof
ofthe
theCaPP
CaPP
are
asked
to
provide
detailed
information
about
these
limitations
in
their
applications.
are asked to provide detailed information about these limitations in their applications.
The
program is
is not
not run
run on
on aa “first-come
“first-come first-served”
Treasury indicated
indicated that
that sufficient
sufficient capital
The program
first-served” basis,
basis, and
and Treasury
capital
was
allocatedunder
underthe
theTARP
TARPfor
forall
all qualifying
qualifying financial
financial institutions
was allocated
institutions to
to participate.
participate. Based
Based on
on the
the
maximum
the total
total commitment
commitment of
of the
the TARP
TARP for
for all
all
maximum participation
participation level
level of
of 3%
3% of
of risk-weighted
risk-weightedassets,
assets, the
eligible
institutions
will
be
$225
billion.
eligible institutions will be $225 billion.

Treasury
makesthe
thefinal
final decision
decisionon
oneligibility
eligibility and
the amount
amountof
of capital
capitalan
aninstitution
institution will
will receive,
giving
Treasury makes
and the
receive, giving
considerable
weight to
to the
the recommendation
recommendation of
of the
the primary
primary federal
federal banking
banking regulator.
regulator.
considerable weight
The
were designed
designed to
to be
be consistent
consistent across
acrossall
allfederal
federal banking
banking regulators,
regulators, with
with aa
The applications
applications and
and process
process were
standardized
set
of
forms
and
a
standardized
review
process,
described
as
streamlined.
standardized set of forms and a standardized review process, described as streamlined.

Participants
within 48
of executing
documents with
with
Participants in
in the
the program
program are
are announced
announced within
48 hours
hours of
executing transaction
transaction documents
Treasury.
There
is
no
public
disclosure
of
institutions
whose
applications
were
denied
or
withdrawn.
Treasury. There is no public disclosure of institutions whose applications were denied or withdrawn.
Applicants
Applicants seeking
seeking confidential
confidential treatment
treatment of
of portions
portions of
oftheir
theirapplications
applicationsare
are encouraged
encouraged to
to follow
follow closely
closely
the
requirements
set
forth
in
the
applications.
the requirements set forth in the applications.
When
for participation
participation in
the institution
institution has
When approved
approved for
in the
the CaPP,
CaPP, the
has 30
30 days
days to
to submit
submit the
the investment
investment
agreements
and
related
transaction
documentation.
Institutions
interested
in
participating
agreements and related transaction documentation. Institutions interested in participating but
but do
do not
not
have
the
necessary
corporate
authority
(e.g.,
inability
to
issue
preferred
stock)
have
until
the
end
of the
have the necessary corporate authority (e.g., inability to issue preferred stock) have until the end of
the 30
30
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days
following notice
days following
notice of
ofapproval
approval to
toobtain
obtain all
allrequired
requiredauthorizations
authorizations or
or otherwise
otherwise be
be in
in aa position
position to
to make
make
the
warranties in
the representations
representations and
and warranties
in the
the agreements
agreements accurate.
accurate.
The
forms of
areavailable
availableon
onthe
theTreasury’s
Treasury’swebsite
websiteand
andcontain
containthe
therepresentations
representationsand
The forms
of agreement
agreement are
and
warranties
that
the
financial
institution
will
need
to
make
to
participate.
See
warranties that the financial institution will need to make to participate. See
http://www.treas.gov/initiatives/essa/.
in its
http://www.treas.gov/initiatives/essa/.The
Thefinancial
financialinstitution
institutionneeds
needstotomake
makestatements
statements in
its
application
on aa review
review of
of those
those representations
representationsand
andwarranties.
warranties.An
An institution
institution submitting
submitting an
application based
based on
an
application
prior to
availability of
will be
its application
application
application prior
to the
the availability
ofthe
the transaction
transaction documents
documents will
be required
required to
to update
update its
to
review.
to reflect
reflect such
such aa subsequent
subsequent review.
Questions
have arisen
arisen on
on the
the program,
program, including:
including:
Questions have

How
How financial
financial institution
institutionparticipants
participantswould
wouldaccount
account for
forthe
theTreasury
Treasury warrant.
warrant. Recent
Recent accounting
accounting
guidance
(EITF 00-19)
that the
the warrants
warrants would
would have
accounted for
for as
bifurcated
guidance (EITF
00-19) suggests
suggests that
have to
to be
be accounted
as bifurcated
instruments
or as
asliabilities
liabilities subject
to mark-to-market
mark-to-market adjustments.
adjustments. A
A fluctuation
of
instruments or
subject to
fluctuation in
in the
the market
market value
value of
the
warrant
would
affect
a
participant
financial
institution’s
income
statement.
The
CaPP
was
intended
the warrant would affect a participant financial institution’s income statement. The CaPP was intended to
to
bolster
the economic
economic position
position of
of financial
financial institution
this would
would be
counterintuitive
bolster the
institution participants,
participants, so
so this
be aa counterintuitive
result.
Commission and
and Financial
Financial Accounting
Accounting Standards
result. To
Toaddress
address this,
this, the
the Securities
Securities and
and Exchange
Exchange Commission
Standards
Board
guidance that,
that, despite
accounting guidance,
Board released
released guidance
despite accounting
guidance, the
the warrants
warrants in
inthe
theCaPP
CaPP may
may be
be treated
treated as
as
permanent
equity.
permanent equity.

Considerations
for Participating
Participating Financial
Financial Institutions
Institutions
Considerations for
The
CaPP’s term
term sheet
sheetand
andform
form documents
documentsprovide
provide details
details and
and raise
raise questions
questionsfor
for participants
participants to
to consider.
consider.
The CaPP’s
Financial
institutions
need
to
review
carefully
their
existing
capital
structures
and
the
terms
of
outstanding
Financial institutions need to review carefully their existing capital structures and the terms of outstanding
securities.
securities. While
WhileTreasury’s
Treasury’sprogram
programmakes
makes the
the preferred
preferred securities
securities “senior,”
“senior,”the
theissuance
issuance of
of new
new senior
senior preferred
preferred
securities
may trigger
trigger covenants
covenantsor
or other
otherlimitations
limitations in
in contractual
obligations of
securities may
contractual obligations
of the
the issuer.
issuer. For
For example,
example, any
any
prior
of preferred
preferred securities
securities with
with anti-dilution
Any outstanding
prior issuance
issuance of
anti-dilutionprotections
protectionsmay
mayneed
need to
to be
be addressed.
addressed. Any
outstanding
preferred
may have
have been
been issued
issuedwith
with limitations
limitations on
of
preferred securities,
securities, whether
whether senior
senior or
or subordinate,
subordinate, may
on future
future issuance
issuance of
more
senior
or
pari
passu
securities.
A
careful
review
of
the
rights
of
other
securityholders
will
be
important.
As
more senior or pari passu securities. A careful review of the rights of other securityholders will be important. As
indicated
Treasury understands
understands that
that financial
financial institutions
institutions may
corporate action
action to
to authorize
authorize or
or
indicated above,
above, Treasury
may need
need to
to take
take corporate
permit
issuanceof
of the
thesecurities
securitiesunder
underthe
theCaPP.
CaPP.Institutions
Institutionswill
will have
have 30
30 days
daysfollowing
following approval
permit the
the issuance
approval of
of the
the
program
program to
to ensure
ensure all
all corporate
corporate action
action has
has been
been taken.
taken.

For
of the
the securities,
securities,the
thefinancial
financialinstitution
institution will
will need
additional
For each
each of
need to
to look
look closely
closely at
at its
its authorization
authorization to
to issue
issue additional
securities.
of
securities. This
Thisincludes
includescorporate
corporate authority,
authority,as
as well
wellas
as the
the requirements
requirements of
of any
any stock
stock exchange.
exchange. The
The issuance
issuance of
significant
equity
securities
may
trigger
existing
poison
pill
provisions
that
would
need
to
be
addressed.
significant equity securities may trigger existing poison pill provisions that would need to be addressed.
The
review of
and rights
rights of
of existing
existing securityholders
securityholders will
will also
helpful when
The review
of the
the existing
existing capital
capital structure
structure and
also be
be helpful
when
evaluating
the
impact
of
the
warrant
issuance.
The
new
warrants
may
trigger
adjustments
to
conversion, timing
timing or
or
evaluating the impact of the warrant issuance. The new warrants may trigger adjustments to conversion,
other
features in
in outstanding
outstanding securities
securities with
with aa conversion
other features
conversion feature.
feature.

The
and the
the TLGP
TLGP
The CaPP
CaPP and
While
While announcing
announcingthe
theCaPP
CaPP and
and the
the TLGP
TLGPprograms
programson
onthe
thesame
same day
day was
was intended
intended to
to increase
increase confidence
confidence and
and
enhance
lending
capabilities
on
multiple
fronts,
the
announcement
of
two
distinct
programs
on
the
enhance lending capabilities on multiple fronts, the announcement of two distinct programs on the same
same day
day
created
someconfusion.
confusion. The
The CaPP
CaPP and
andthe
theTLGP
TLGPare
areseparately
separatelyadministered
administeredand
andimpose
imposedifferent
different requirements
requirements
created some
on
their participants.
on their
participants. The
Theexecutive
executivecompensation
compensationrequirements
requirements imposed
imposed through
through participation
participationininthe
theCaPP
CaPP are
are
not
applicable to
to participants
participants in
in the
the FDIC’s
FDIC’s guarantee
program. Similarly,
not applicable
guarantee program.
Similarly,there
there is
is no
no capital
capital investment
investment by
by aa
federal
regulator required
required of
of the
the financial
financial institutions
institutions volunteering
volunteering for
program. An
An institution
federal regulator
for the
the guarantee
guarantee program.
institution can
can
participate
in
either,
both
or
neither,
depending
only
on
eligibility.
participate in either, both or neither, depending only on eligibility.
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Capital
Programfor
forPrivate
PrivateInstitutions
Institutions
Capital Purchase
Purchase Program
On
17, 2008,
2008, Treasury
Treasury released
standardform
form term
term sheet
sheetdetailing
detailing the
the terms
terms and
and conditions
conditions of
of the
On November
November 17,
released aa standard
the
preferred
stock
and
warrant
offerings
under
the
CaPP
for
private
institutions.
As
with
the
terms
for
public
preferred stock and warrant offerings under the CaPP for private institutions. As with the terms for public
institutions,
for private
private institutions
institutions are
are standardized.
standardized. Any
Any privately-held
privately-held financial
financial
institutions, the
the terms
terms of
of the
the CaPP
CaPP for
institution
electing
to
participate
was
required
to
notify
its
primary
federal
banking
agency
by
December
institution electing to participate was required to notify its primary federal banking agency by December88,, 2008.
2008.
After
After notification
notificationof
ofelections
elections to
to participate,
participate, Treasury
Treasury consults
consults with
with the
the appropriate
appropriate regulator
regulator and
and determines
determines
eligibility
eligibilityand
and allocations.
allocations.

Eligibility.
Qualifying
Financial
Institutions
(QFI)
areare
eligible
to to
participate
Eligibility.
Qualifying
Financial
Institutions
(QFI)
eligible
participateininthe
theCaPP.
CaPP. AAQFI
QFIisiseither
either aa (1)
(1)
top-tier
Bank
Holding
Company
(BHC)
or
top-tier
Savings
and
Loan
Holding
Company
(SLHC)
that
engages
solely
top-tier Bank Holding Company (BHC) or top-tier Savings and Loan Holding Company (SLHC) that engages solely
or
predominately
in
activities
permissible
for
financial
holding
companies
under
relevant
law,
that
in
either
case
or predominately in activities permissible for financial holding companies under relevant law, that in either case is
is
not
publicly-traded, (2)
association organized
organizedin
in stock
stockform
form that
that is
is neither
neither publiclypubliclynot publicly-traded,
(2) U.S.
U.S. bank
bank or
or U.S.
U.S. savings
savings association
traded
nor controlled
controlled by
by aa BHC
BHC or
or SLHC
SLHC or
or U.S.
U.S. savings
savings association
associationthat
thatisisnot
notpublicly-traded
publicly-traded and
traded nor
or (3)
(3) U.S.
U.S. bank
bank or
and
is
controlled by
SLHC that
is not
not publicly-traded
publicly-traded and
not engage
engagesolely
solelyor
orpredominately
predominately in
in activities
activities that
is controlled
by a
a SLHC
that is
and does
does not
that
are
permitted for
for financial
financial holding
relevant law.
law.2
S corporations,
corporations, mutual
mutual depository
depository institutions
institutions
2 S
are permitted
holding companies
companies under
under relevant
and
institutions that
and institutions
thatare
arecontrolled
controlledby
byforeign
foreignbanks
banksororcompanies
companiesare
are excluded
excluded from
fromthe
the CaPP.
CaPP. Treasury
Treasury makes
makes
the
final
determination
of
eligibility
and
allocation
for
QFIs
after
consultation
with
the
appropriate
the final determination of eligibility and allocation for QFIs after consultation with the appropriate Federal
Federal
banking
banking agency.
agency.
Publicly-traded.
A QFI
is “publicly-traded”
if (1)
its securities
areare
traded
Publicly-traded.
A QFI
is “publicly-traded”
if (1)
its securities
tradedononaanational
nationalsecurities
securities exchange
exchange and
(2)
and
(2) itit is
is required
required to
to file,
file,under
underthe
the federal
federal securities
securities laws,
laws, periodic
periodic reports
reports with
witheither
eitherthe
theSecurities
Securities and
and Exchange
Exchange
Commission
or its
Commission or
its primary
primary federal
federal bank
bank regulator.
regulator.
The
principal terms
consistentwith
with the
the terms
terms for
for public
public QFIs,
QFIs,
The principal
terms of
ofthe
the CaPP
CaPP for
for private
private QFIs
QFIs are,
are, in
in many
many respects,
respects, consistent
but
with
the
material
differences
described
below.
As
with
the
CaPP
for
public
QFIs,
the
minimum
subscription
but with the material differences described below. As with the CaPP for public QFIs, the minimum subscription
amount
of risk-weighted
risk-weighted assets
andthe
themaximum
maximum amount
amountisisthe
thelesser
lesserofof$25
$25billion
billion or
or 3%
3% of
of risk-weighted
risk-weighted
amount is
is 1%
1% of
assets and
assets.
In
addition,
private
QFIs
are
subject
to
the
executive
compensation
requirements
to
which
any
assets. In addition, private QFIs are subject to the executive compensation requirements to which any direct
direct seller
seller
of
underTARP
TARP are
aresubject,
subject,including
includingthe
thepublic
public QFIs.
QFIs. The
to Treasury
Treasury (Treasury
(Treasury Preferred)
of assets
assets under
The preferred
preferred issued
issued to
Preferred)
will:
qualify
Tier 1
qualify as
as Tier
1 capital;
capital;

rank
rank senior
senior to
to common
common stock;
stock;

rank
rank pari
pari passu
passu with
withexisting
existingpreferred
preferredshares
shares (other
(other than
than junior
juniorpreferred
preferred shares);
shares);
pay
dividend of
of 5%
5% per
per year
year for
for the
the first
first five
five years,
and 9%
9% per
per year
yearthereafter;
thereafter;the
thedividend
dividend will
will be
pay aa dividend
years, and
be
cumulative
unless
the
financial
institution
is
a
bank
that
is
not
a
subsidiary
of
a
holding
company;
cumulative unless the financial institution is a bank that is not a subsidiary of a holding company;

pay
dividends quarterly
quarterly beginning
beginning February
15, 2009;
2009;
pay dividends
February 15,
have
liquidation preference
have aa liquidation
preference of
of$1,000
$1,000per
pershare
shareor
orsuch
suchother
otheramount
amountas
as may
maybe
be agreed
agreed to
to based
based on
on the
the
available
authorized
preferred
shares
of
the
QFI;
available authorized preferred shares of the QFI;

permit
to elect
elect two
two directors
directors if
if dividends
not paid
paid for
for six
six dividend
permit Treasury
Treasury to
dividends are
are not
dividend periods
periods (subject
(subject to
to the
the
provisions
below);
provisions described
described below);

be
non-voting other
than for
for market
for similar
voting rights
could
be non-voting
other than
market terms
terms for
similar securities
securities (class
(class voting
rights on
on matters
matters that
that could
adversely
affect
the
shares);
adversely affect the shares);

2
Treasury has
hasclarified
clarified in
in its
its published
published Q&A
under consideration
consideration for
for S
mutual organizations.
2 Treasury
Q&Athat
thatCaPP
CaPP structures
structures are
are under
S corporations
corporations and
and mutual
organizations.
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be
redeemablewith
with the
the proceeds
proceedsof
ofan
anoffering
offering of
of replacement
replacement equity
equity securities
securities that
that provide
provide Tier
Tier 1
1 capital,
capital,
be redeemable
subject
to the
the approval
approval of
of the
the QFI’s
QFI’s primary
subject to
primary federal
federal bank
bank regulator
regulator during
during the
the first
firstthree
three years
years and
and callable
callable
thereafter;
thereafter; and
and

require
that the
the QFI
QFI facilitate
require that
facilitate the
the transfer
transfer by
by Treasury
Treasury of
of the
the Treasury
Treasury Preferred.
Preferred.
The
differences in
in the
the public
public and
and private
private CaPPs
CaPPsstem
stemprimarily
primarily from
from the
the fact
fact that
that in
in connection
connection with
with the
private
The differences
the private
CaPP,
the securities
securities are
areprivate
private and
andTreasury
Treasurymay
maybe
beforced
forcedto
tohold
hold the
the Treasury
Treasury Preferred
Preferredfor
for longer
longer periods
periods of
of
CaPP, the
time
and
will
not
immediately
have
a
market
available
for
their
disposition.
However,
the
logical
basis
of
the
time and will not immediately have a market available for their disposition. However, the logical basis of the
differences
not detract
detract from
from the
the materiality
materiality thereof.
differences does
does not
thereof. The
Theterms,
terms,as
as they
they vary
vary from
fromthe
thepublic
publicCaPP
CaPPare
are as
as
follows:
follows:
There
is no
no express
expressright
right for
for the
the QFI
QFI to
other securities
securities of
of the
the QFI
QFI held
held by
by Treasury
Treasury at
at fair
fair
There is
to repurchase
repurchase other
market
with securities
market value,
value, upon
upon redemption
redemption of
ofthe
theTreasury
TreasuryPreferred,
Preferred,as
as is
is the
the case
case with
securities issued
issued under
under the
the
CaPP
by public
public QFIs.
QFIs.
CaPP by

The
ability of
two directors
will end,
The ability
of Treasury
Treasury to
to elect
elect two
directors will
end, for
for non-cumulative
non-cumulative Treasury
Treasury Preferred,
Preferred, upon
upon the
the
payment
in
full
of
dividends
for
four
consecutive
periods.
However,
the
term
sheet
provides
that,
payment in full of dividends for four consecutive periods. However, the term sheet provides that, in
in the
the
case
of cumulative
cumulative Treasury
TreasuryPreferred,
Preferred,the
theright
rightwill
will end
end upon
uponpayment
paymentofofthe
thedividend
dividend“for
“for all
all prior
prior
case of
dividend
or Treasury
Treasury will
will
dividend periods.”
periods.” Either
Eitherthe
thevoting
votingright
rightwill
willnot
notend
endfor
forsosolong
longas
asdividends
dividendsare
are payable
payable or
need
to clarify
clarify the
termination of
of this
to the
the Q&A
Q&A or
need to
the termination
this right
right in
in an
an update
update to
or in
in the
the forms
forms of
of transaction
transaction
documents.
documents.
Treasury’s
is required
required before
before any
any repurchases
repurchasesof
of equity
equity securities
securities or
or trust
trust preferred
preferred securities
securities other
other
Treasury’s consent
consent is
than
in connection
consistent with
with past
practice until
until
than in
connection with
with aa benefit
benefit plan
plan in
inthe
the ordinary
ordinarycourse
course of
of business
business consistent
past practice
the
10th anniversary
anniversaryof
ofthe
theprogram
program(instead
(insteadofofthe
thethird
thirdfor
forthe
thepublic
publicCaPP)
CaPP)
unless,
prior
to the
the 10th
unless,
prior
to the
10th
10th
anniversary
date (instead
(instead of
of the
the third
third for
for the
Warrant
anniversary date
the public
public CaPP),
CaPP), all
all of
of the
the Treasury
Treasury Preferred
Preferred and
and Warrant
Preferred
(as
described
below)
are
redeemed
or
Treasury
has
transferred
all
of
the
Treasury
Preferred
Preferred (as described below) are redeemed or Treasury has transferred all of the Treasury Preferred and
and
Warrant
to third
third parties.
Warrant Preferred
Preferred to
parties.

Treasury’s
consent is
is required
required for
for any
any increase
increasein
in dividends
dividends payable
payable to
to the
the holders
holdersof
of common
common stock
stock until
until
Treasury’s consent
the
third anniversary
of the
date of
of the
the investment.
investment. After
After the
prior to
the third
anniversary of
the date
the third
third anniversary
anniversary and
and prior
to the
the 10th
10th
anniversary,
shall be
required for
dividends payable
anniversary, Treasury’s
Treasury’s consent
consent shall
be required
for any
any increase
increase in
in aggregate
aggregate dividends
payable to
to the
the
holders
of
common
stock
greater
than
3%
per
annum,
provided
that
no
increase
in
common
dividends
holders of common stock greater than 3% per annum, provided that no increase in common dividends may
may
be
made as
asaaresult
resultof
ofany
anydividend
dividend paid
paid in
in common
common shares,
shares,any
anystock
stocksplit
splitor
or similar
similar transaction.
transaction. These
be made
These
restrictions
if all
restrictions lapse
lapse if
all of
ofthe
theTreasury
Treasury Preferred
Preferred and
and Warrant
Warrant Preferred
Preferred are
are redeemed
redeemed or
or Treasury
Treasury transfers
transfers
all
Treasury Preferred
Preferred and
and Warrant
Warrant Preferred
Preferred to
to third
third parties.
all of
of the
the Treasury
parties. With
Withrespect
respect to
to the
the public
public CaPP,
CaPP,
Treasury’s
is not
not required
required to
to increase
dividends payable
payable on
on the
the common
common stock
stock after
after the
the third
third
Treasury’s consent
consent is
increase dividends
anniversary
of the
of investment.
anniversary of
the date
date of
investment.

From
after the
the 10th
10th anniversary
anniversary of
of the
the investment
investment date,
date, the
theQFI
QFI shall
shall be
beprohibited
prohibited from
from paying
paying
From and
and after
common
dividends
or
repurchasing
any
equity
securities
or
trust
preferred
securities
until
all
equity
common dividends or repurchasing any equity securities or trust preferred securities until all equity
securities
held by
redeemedin
in whole
whole or
or Treasury
Treasury has
has transferred
transferred all
all of
of such
equity securities
securities held
by Treasury
Treasury are
are redeemed
such equity
securities
to
third parties.
no similar
similar provision.
provision.
to third
parties. The
The public
publicCaPP
CaPP has
has no
The
Treasury Preferred
Preferred are
arenot
not subject
subject to
to any
any contractual
contractual transfer
transfer restrictions,
restrictions, but:
but:
The Treasury
the
term sheet
specifies that
that the
the Treasury
Treasury Preferred
Preferred will
will not
to any
any pre-existing
pre-existing
the term
sheet specifies
not be
be subject
subject to
stockholders’
agreements
or
similar
arrangements
restricting
transfer;
and
stockholders’ agreements or similar arrangements restricting transfer; and
Treasury
will agree
the QFI
QFI to
Treasury will
agree not
not to
to effect
effect any
any transfer
transfer of
of the
the Treasury
Treasury Preferred
Preferred that
that would
would cause
cause the
to
be
required to
to become
become subject
subject to
to the
the periodic
periodic reporting
reporting requirements
requirements of
of Section
Section 13
13 or
or 15(d)
15(d) of
of the
be required
the
Securities
Exchange Act
Act of
of 1934
1934 (Exchange
(Exchange Act).
Act).
Securities Exchange
If
to the
reporting requirements
of Section
If the
the QFI
QFI otherwise
otherwise becomes
becomes subject
subject to
the reporting
requirements of
Section 13
13 or
or 15(d)
15(d) of
of the
the Exchange
Exchange
Act,
registration requirements
requirementsof
of the
thepublic
public CaPP
CaPPwill
will be
beimposed,
imposed,including
includingthat
thatthe
theQFI
QFIwill
will file
file aa
Act, the
the registration
7
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shelf
promptly as
shelf registration
registrationstatement
statement covering
coveringthe
the Treasury
Treasury Preferred
Preferred as
as promptly
as practicable
practicable and
and the
the Treasury
Treasury
Preferred
will be
to piggyback
piggyback registration
registration rights.
rights.
Preferred will
be subject
subject to
For
long as
as Treasury
Treasury holds
holdsany
anyequity
equity securities
securitiesof
of the
the QFI,
QFI, the
the QFI
QFI and
and its
its subsidiaries
subsidiaries will
will not
For as
as long
not enter
enter
into
transactions
with
related
persons
(within
the
meaning
of
Item
404
under
Regulation
S-K)
unless
into transactions with related persons (within the meaning of Item 404 under Regulation S-K) unless such
such
transactions
are on
on terms
terms no
no less
less favorable
favorable to
to the
the QFI
QFI and
and its
its subsidiaries
subsidiaries than
than could
could be
be obtained
obtained from
from
transactions (1)
(1) are
an
unaffiliated third
by the
audit committee
committee or
body of
of
an unaffiliated
thirdparty
partyand
and (2)
(2)have
have been
been approved
approved by
the audit
or comparable
comparable body
independent
directors of
of the
the QFI.
QFI.
independent directors

Warrant
Preferred
Stock.
In connection
withwith
each
investment,
thethe
private
issue
Warrantfor
for
Preferred
Stock.
In connection
each
investment,
privateQFI
QFIwill
will
issuetotoTreasury
Treasury aa

warrant
net settlement,
settlement, shares
sharesof
ofTreasury
TreasuryPreferred
Preferred(Warrant
(WarrantPreferred).
Preferred). There
There is
is aa limited
limited
warrant to
to purchase,
purchase, upon
upon net
exception
to the
the requirement
requirementto
toissue
issuethe
thewarrant
warrantoutlined
outlinedininthe
theTreasury’s
Treasury’sQ&A
Q&Afor
for certified
certified Community
Community
exception to
Development
Financial Institutions
investment is
is $50
$50 million
million or
Development Financial
Institutions where
where the
the Treasury
Treasury investment
or less.
less.

Treasury
announcedthat
thatitit intends
intendsto
toexercise
exercisethe
thewarrant
warrantimmediately
immediatelyupon
uponclosing.
closing. The
The Warrant
Warrant Preferred
Preferredwill
will
Treasury announced
be
identical
to
the
Treasury
Preferred
except
that
the
Warrant
Preferred
will
immediately
pay
dividends
at
a
rate
be identical to the Treasury Preferred except that the Warrant Preferred will immediately pay dividends at a rate
equal
to 9%
until all
equal to
9% per
per annum
annum and
and may
may not
not be
be redeemed
redeemed until
all of
ofthe
theshares
shares of
of Treasury
TreasuryPreferred
Preferredhave
have been
been redeemed.
redeemed.
Contrast
this with
to
Contrast this
with the
the warrant
warrantissuable
issuable by
by public
publicQFIs
QFIsthat
thatisisexercisable
exercisable for
for common
common stock
stock and
and is
is subject
subject to
exercise
restrictions. The
to Treasury
by public
public QFIs
immediately according
exercise restrictions.
The warrant
warrant issuable
issuable to
Treasury by
QFIs is
is exercisable
exercisable immediately
according to
to the
the
terms
of the
warrant but
agreed to
to limit
limit the
or transfer
transfer of
of the
warrant with
to up
up to
to half
half of
of
terms of
the warrant
but Treasury
Treasury agreed
the exercise
exercise or
the warrant
with respect
respect to
the
initial
underlying
shares
until
the
earlier
of
the
date
the
public
QFI
has
received
proceeds
from
a
replacement
the initial underlying shares until the earlier of the date the public QFI has received proceeds from a replacement
capital
and December
December 31,
31, 2009.
2009. The
by private
private QFIs
has the
the following
following terms
capital transaction
transaction and
The warrant
warrant issuable
issuable by
QFIs also
also has
terms
which
differ
from
the
terms
of
the
warrant
issuable
by
public
QFIs:
which differ from the terms of the warrant issuable by public QFIs:
The
of Warrant
Warrant Preferred
Preferred with
with an
aggregate liquidation
liquidation
The warrant
warrant will
willbe
beexercisable
exercisable for
foraa number
number of
of shares
shares of
an aggregate
preference
equal to
to 5%
5% of
of the
the amount
amount of
of the
the Treasury
Treasury Preferred
Preferred issued
issued on
on the
the date
date of
of the
the investment.
investment.
preference equal
The
exercise price
price of
of the
the warrant
warrant will
amount as
as the
the QFI’s
QFI’s
The exercise
willbe
beequal
equalto
to$0.01
$0.01per
pershare
share or
or such
such greater
greater amount
charter
may
require
as
the
par
value
of
such
shares.
charter may require as the par value of such shares.

Treasury
will agree
not to
to transfer
Treasury will
agree not
transfer the
the warrant
warrant or
or Warrant
Warrant Preferred
Preferred ifif ititwould
wouldcause
cause the
the QFI
QFI to
to be
be
required
subject to
to the
the periodic
periodic reporting
reporting requirements
of Section
or 15(d)
required to
to become
become subject
requirements of
Section 13
13 or
15(d) of
of the
the Exchange
Exchange
Act.
Act.
If
of Section
or 15(d)
15(d) of
of the
the Exchange
ExchangeAct,
Act,the
theQFI
QFIwill
will file
file
If the
the QFI
QFIbecomes
becomes subject
subject to
to the
the requirements
requirements of
Section 13
13 or
a
registration
statement
covering
the
warrant
and
the
Warrant
Preferred
as
soon
as
practicable,
and
the
a registration statement covering the warrant and the Warrant Preferred as soon as practicable, and the
Treasury
will become
entitled to
to piggyback
piggyback registration
registration rights
rights covering
covering the
the Warrant
Warrant
Treasury will
become entitled
the warrant
warrant and
and the
Preferred.
Preferred.
The
following provisions,
participating in
are not
not applicable
applicable to
The following
provisions, which
whichare
are applicable
applicable to
to public
public companies
companies participating
in the
the CaPP,
CaPP, are
to
private
QFIs:
private QFIs:

Treasury
did not
to withhold
withhold voting
of the
Treasury did
not agree
agree to
votingthe
theWarrant
WarrantPreferred
Preferredissued
issued upon
upon exercise
exercise of
the warrant.
warrant.
Since
the Warrant
Warrant Preferred
Preferred only
only confers
vote rights
rights in
Since the
confers vote
in certain
certain circumstances,
circumstances, this
this difference
difference may
may prove
prove
immaterial
immaterial and
and may
may be
be included
included in
in the
the transaction
transaction documents.
documents.

The
amount of
of Warrant
Warrant Preferred
underlying the
warrant is
to reduction
reduction upon
upon aa qualified
qualified
The amount
Preferred underlying
the warrant
is not
not subject
subject to
equity
offering
of
replacement
capital.
equity offering of replacement capital.
There
is no
no provision
provision for
for automatic
meeting to
to
There is
automatic reduction
reduction of
of the
the warrant
warrant or
or requirements
requirements for
foraa shareholders
shareholders meeting
increase
the
amount
of
authorized
preferred
stock
if
the
QFI
does
not
have
enough
preferred
shares
increase the amount of authorized preferred stock if the QFI does not have enough preferred shares
available.
not
available. Since
Since Treasury
Treasury will
willlikely
likelynot
notclose
closeunless
unlessenough
enoughpreferred
preferredshares
shares are
are authorized,
authorized, these
these are
are not
material
differences.
material differences.

There
are no
no anti-dilution
anti-dilution adjustments.
There are
adjustments.
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If
the warrant
warrant immediately
immediately upon
intention, these
terms have
have little
little
If Treasury
Treasury exercises
exercises the
upon the
the closing,
closing, as
as is
is its
its stated
stated intention,
these terms
relevance.
relevance.
As
is required
required to
to publicly
of all
all of
As with
with the
the public
publicCaPP
CaPP program,
program, Treasury
Treasury is
publiclyrelease
release the
the names
names of
of the
the recipients
recipients and
and
amounts
of
all
investments.
amounts of all investments.

Capital
Program for
for Subchapter
Subchapter S-Corporations
S-Corporations
Capital Purchase
Purchase Program
On
14, 2009,
2009, Treasury
Treasury released
released aastandard
standardform
form term
term sheet
sheetdetailing
detailing the
the terms
terms and
andconditions
conditions for
for its
its
On January
January 14,
direct
direct investment
investment in
in banking
bankinginstitutions
institutionsorganized
organizedas
assubchapter
subchapter S-corporations
S-corporations(S-Corps)
(S-Corps)pursuant
pursuantto
tothe
theCaPP.
CaPP.
As
terms of
of the
CaPPfor
for S-Corps
S-Corpsare
arestandardized.
standardized. Any
Any qualified
qualified
As with
withthe
the terms
terms for
forthe
the other
other CaPP
CaPP programs,
programs, the
the terms
the CaPP
financial
by notifying
notifying its
its primary
primary federal
financial institution
institutionwas
wasrequired
requiredto
toelecte
electe to
to participate
participate in
in the
the CaPP
CaPP by
federal banking
banking
agency
by
February
13,
2009.
The
eligibility
criteria
for
S-Corps
are
substantially
the
same
as
those for
for the
the private
private
agency by February 13, 2009. The eligibility criteria for S-Corps are substantially the same as those
bank
program
if
the
institution
in
question
is
a
corporation
that
has
made
a
valid
election
to
be
taxed
under
bank program if the institution in question is a corporation that has made a valid election to be taxed under
subchapter
of Chapter
Chapter 11 of
of the
the U.S.
U.S. Internal
Internal Revenue
subchapter SS of
Revenue Code.
Code.
The
for S-Corps
S-Corps are,
are, in
in many
many respects,
respects, consistent
consistent with
with the
the terms
terms for
for the
The principal
principal terms
terms of
ofthe
the CaPP
CaPP for
the other
other
programs,
especially the
theprogram
programfor
for other
otherprivate
privatebanking
bankinginstitutions.
institutions. As
for nonpublic,
nonpublic, or
programs, especially
As with
with the
the CaPP
CaPP for
or
private,
the maximum
maximum
private, banking
banking institutions,
institutions,the
theminimum
minimumsubscription
subscriptionamount
amountisis1%
1%ofofrisk-weighted
risk-weightedassets
assets and
and the
amount
is the
the lesser
lesserof
of $25
$25billion
billion or
of risk-weighted
risk-weighted assets.
In addition,
amount is
or 3%
3% of
assets. In
addition, participating
participatingS-Corps
S-Corps are
are subject
subject to
to
the
executive
compensation
requirements
to
which
any
direct
seller
of
assets
under
TARP
is
subject,
including
the executive compensation requirements to which any direct seller of assets under TARP is subject, including
public
material
differences
the
public and
and private
private qualified
qualified financial
financialinstitutions.
institutions.The
The
material
differencesofof
theCaPP
CaPPfor
forS-Corps
S-Corpsare
arebased
based
primarily
of the
offering. For
primarilyon
onthe
thestatutory
statutorystructure
structure of
ofS-Corps,
S-Corps, not
not on
on the
the nature
nature of
the offering.
Forexample,
example,the
the securities
securities to
to be
be
offered
and warrants
warrants as
asopposed
opposedtotopreferred
preferredstock
stockand
andwarrants.
warrants. Under
Under the
the Internal
Internal
offered are
are subordinated
subordinated debentures
debentures and
Revenue
Code,S-Corps
S-Corpsmay
mayissue
issueonly
onlyone
oneclass
classofofstock.
stock.In
In addition,
addition, the
the government
government is
is not
not an
an eligible
eligible
Revenue Code,
stockholder
of
an
S-Corp.3
If
Treasury
were
to
be
purchasing
preferred
stock
in
this
program,
the
would
3
stockholder of an S-Corp. If Treasury were to be purchasing preferred stock in this program, the S-Corp
S-Corp would
probably
lose
such
tax
status.
probably lose such tax status.

Other
sure that
that the
the different
different structures
structures do
do not
not give
give S-Corps
S-Corps better
better terms.
terms. For
Other differences
differences exist
exist to
to make
make sure
For example,
example,
unless
expressly provided
provided otherwise,
by S-Corps
expressly subordinated
subordinated to
to
unless expressly
otherwise, the
the subordinated
subordinated debentures
debentures issued
issued by
S-Corps are
are expressly
claims
secured creditors
creditors or
or to
to senior
depending on
on the
the type
type of
of S-Corp
claims by
by depositors
depositors and
and general
general and
and secured
senior indebtedness,
indebtedness, depending
S-Corp
in
the entity’s
entity’s
in question.
question. An
Anentity’s
entity’sdepositors
depositorsand
andother
othercreditors
creditorshave
havesuperior
superiorclaims
claimstotoits
itsassets
assets than
than do
do the
preferred
stockholders.
In
addition,
the
interest
rates
payable
by
the
S-Corps
are
higher
than
the
dividends
preferred stockholders. In addition, the interest rates payable by the S-Corps are higher than the dividends
payable
by other
other qualified
qualified financial
financial institutions
institutions in
payable by
inrecognition
recognitionofofthe
thefact
factthat
thatinterest
interestpayments
payments on
on debt
debt securities
securities
are
deductible
for
tax
purposes
but
dividend
payments
on
preferred
stock
are
not.4
4
are deductible for tax purposes but dividend payments on preferred stock are not.

Certain
differences between
betweenthe
theS-Corp
S-Corpprogram
programand
andthe
theCaPP
CaPPfor
forother
otherprivate
privatebanking
Certain other
other noticeable
noticeable differences
banking
institutions
follow.
institutions follow.
The
of securities
by S-Corps
that are
are banks
banks or
or savings
savings associations
associations qualify
qualify as
Tier 2.
The capital
capital status
status of
securities issued
issued by
S-Corps that
as Tier
2.
The
securities issued
issuedby
byS-Corps
S-Corpsthat
thatare
aretop-tier
top-tier bank
bank holding
holding companies
or top-tier
top-tier savings
The securities
companies or
savings and
and loan
loan
holding
(Holding Companies)
prior to
closing of
of an
offering by
holding companies
companies (Holding
Companies) qualify
qualifyas
as Tier
Tier 1;
1; however,
however, prior
to any
any closing
an offering
by
an
S-Corp,
it
will
be
necessary
for
the
appropriate
Federal
banking
agency
to
issue
an
interim
final rule
rule
an S-Corp, it will be necessary for the appropriate Federal banking agency to issue an interim final
designating
the senior
senior securities
securities issuable
issuable by
by such
such institutions
institutions as
as Tier
Tier 1
1 capital.
capital.
designating the

The
senior securities
securities have
have aa 30-year
30-year term;
term; the
the preferred
preferred stock
stock is
is perpetual.
The senior
perpetual.

3
Eligible shareholders
of S-Corps
S-Corpsinclude
include individuals,
individuals, decedents’
estates,estates
estatesofofindividuals
individuals in
in bankruptcy,
bankruptcy, certain
certain trusts
trusts and
and tax-exempt
tax-exempt
3 Eligible
shareholders of
decedents’ estates,
organizations.
government will
will not
organizations. In
In general,
general, a
a government
not qualify
qualifyas
as an
an eligible
eligible S-Corp
S-Corp shareholder.
shareholder.
4
The adjustment
adjustmentassumes
assumesa a35%
35%tax
taxrate
ratefor
forthe
thequalified
qualifiedfinancial
financial institutions.
institutions.
4 The
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The
senior securities
securities will
will pay
rate of
of 7.7%
7.7% per
per annum
annumuntil
until the
the fifth
fifth anniversary
of the
The senior
pay interest
interest at
at aa rate
anniversary of
the
investment
and thereafter
thereafter at
at aarate
rateof
of13.8%
13.8%per
perannum.
annum. The
The dividend
dividend rates
for the
investment date
date and
rates for
the preferred
preferred stock
stock
under
programs are
are5%
5%and
and9%,
9%,respectively.
under the
the other
other CaPP
CaPP programs
respectively.
S-Corps
that are
are Holding
Holding Companies
may defer
interest on
on the
the senior
senior securities
securities for
for up
S-Corps that
Companies may
defer interest
up to
to 20
20 quarters;
quarters;
however,
any
unpaid
interest
shall
be
cumulative
and
interest
will
compound
at
the
then-applicable
however, any unpaid interest shall be cumulative and interest will compound at the then-applicable
interest
rate in
in effect.
effect. For
interest rate
Forso
so long
long as
as any
any interest
interest deferral
deferral is
is in
in effect,
effect, an
an S-Corp
S-Corp may
may not
not pay
pay dividends
dividends on
on
shares
of equity
equity or
or trust
shares of
trust preferred
preferred securities.
securities.

Notwithstanding
in dividend
dividend amounts
by S-Corps
S-Corps participating
participating in
in the
Notwithstanding the
the restrictions
restrictions relating
relating to
to increases
increases in
amounts by
the
CaPP,
Treasury’s
consent
shall
not
be
required
for
any
increase
in
dividends
where
such
increase
is
solely
CaPP, Treasury’s consent shall not be required for any increase in dividends where such increase is solely
proportionate
in taxable
income of
increased dividends
dividends are
are distributed
distributed
proportionate to
to the
the increase
increase in
taxable income
of the
the S-Corp
S-Corp and
and such
such increased
to
of the
the S-Corp
S-Corp in
in order
order to
to fund
fund their
their individual
to shareholders
shareholders of
individualtax
taxpayments
payments on
on their
theirallocable
allocableshares
shares of
of the
the
S-Corp’s
S-Corp’s taxable
taxable income.
income.
Principal
interest of
of the
may only
only become
immediately due
(i.e.,
Principal and
and accrued
accrued interest
the senior
senior securities
securities may
become immediately
due and
and payable
payable (i.e.,
accelerate)
(i)
in
the
case
of
a
Holding
Company,
upon
the
bankruptcy
or
liquidation
of
the
Holding
accelerate) (i) in the case of a Holding Company, upon the bankruptcy or liquidation of the Holding
Company,
the receivership
receivership of
of aa major
major bank
bank subsidiary
subsidiary of
of the
the Holding
Holding Company
Company, the
Company or
or deferral
deferral of
of interest
interest on
on
the
senior securities
securities for
for more
or (ii)
the senior
more than
than 20
20 quarters
quarters or
(ii)in
inthe
thecase
case of
of aa bank
bank or
or savings
savings association,
association, upon
upon the
the
receivership
receivership of
of the
the bank
bank or
or savings
savings association.
association.
One
interesting difference
difference in
in the
the CaPP
CaPPfor
for S-Corps
S-Corpsisisnotable
notablemore
morefor
forthe
theinsight
insight itit may
may offer
offer regarding
future
One interesting
regarding the
the future
administration
program than
than for
for its
its effect
effect on
on the
the offerings.
offerings. Under
administration by
by Treasury
Treasury of
of the
the CaPP
CaPP program
Underthe
the CaPP
CaPP program,
program,
Treasury’s
right with
with respect
to the
the increase
increasein
in dividend
dividend rates
ratesby
byaaparticipating
participating qualified
qualified financial
financial
Treasury’s consent
consent right
respect to
institution
from the
qualified financial
in
institutionterminates
terminates ififthe
thesecurities
securities purchased
purchased from
the qualified
financial institution
institutionhave
havebeen
beenredeemed
redeemed in
whole
or
if
Treasury
transfers
all
of
the
securities
to
third
parties.
The
CaPP
for
S-Corps
clarifies
that
the
latter
whole or if Treasury transfers all of the securities to third parties. The CaPP for S-Corps clarifies that the latter
clause
refersto
toaatransfer
transferby
byTreasury
Treasurytotounaffiliated
unaffiliatedthird
third parties
partiesand
andthat
thatthe
theterm
term“unaffiliated
“unaffiliated third
third parties”
parties”
clause refers
does
not
include
a
securitization
vehicle
or
investment
pool
in
which
Treasury
is
an
initial
sponsor
or
participant
does not include a securitization vehicle or investment pool in which Treasury is an initial sponsor or participant so
so
long
Treasury has
hasan
aneconomic
economicinterest
interestininsuch
suchvehicle
vehicleor
orpool.
pool. Last
Chairman Cox
Cox wrote
long as
as Treasury
Last December,
December, Chairman
wrote an
an
editorial
the importance
importance of
of the
the federal
federal government
government having
having an
an exit
exit strategy
strategy with
with respect
respect to
to its
its growing
growing
editorial stressing
stressing the
equity
in qualified
qualified financial
financial institutions.5
equity stake
stake in
institutions.5 We
Wedoubt
doubtthat
thatTreasury
Treasury has
has formalized
formalized its
its exit
exit strategy
strategy at
at this
this time,
time,
but
any
indications
regarding
the
ultimate
disposition
of
the
securities
acquired
in
connection
with
the
CaPP
will
but any indications regarding the ultimate disposition of the securities acquired in connection with the CaPP will
grab
the attention
attention of
of market
“securitization” isisused.
grab the
market participants
participants and
and other
other practitioners,
practitioners, especially
especially when
when the
the term
term “securitization”
used.

Recent
Events
Recent Events
The
RecoveryAct
Actdirects
directsTreasury,
Treasury,upon
uponconsultation
consultationwith
withthe
theprimary
primary banking
banking regulator,
regulator, to
to permit
permit redemption
redemption of
of
The Recovery
the
CaPP investments
investments without
without regard
FAQ
the CaPP
regard to
to the
the source
source of
of funds.6
funds.6 On
On February
February 26,
26,2009,
2009,Treasury
Treasuryreleased
released aa FAQ
addressing
redemption of
of CaPP
CaPPinvestments.
investments. Recipients
Recipients of
of CaPP
CaPPfunds
fundsmay
mayapply
applyto
totheir
their primary
primary regulator,
regulator, who
who
addressing redemption
will
consult
with
Treasury.
A
minimum
of
25%
of
the
CaPP
investment
must
be
redeemed.
Accrued
and
unpaid
will consult with Treasury. A minimum of 25% of the CaPP investment must be redeemed. Accrued and unpaid
dividends
payable upon
upon redemption.
redemption. Warrant
arepermissible
permissiblefollowing
following the
the guidelines
guidelines set
set forth
forth in
in
dividends are
are payable
Warrant repurchases
repurchases are
the
original transaction
the original
transaction documents.
documents.
Additionally,
Additionally,on
onFebruary
February25,
25,2009,
2009,Treasury
Treasuryannounced
announced its
its new
new capital
capital program,
program, the
the Capital
Capital Assistance
Assistance Program.
Program.
Interested
CaPPparticipants
participantscan
canapply
applytotoexchange
exchange
their
CaPP
securities
Capital
Assistance
Interested CaPP
their
CaPP
securities
intointo
Capital
Assistance
Program
Program
securities.
of aa mandatory
mandatory convertible
convertible
securities. Unlike
Unlikethe
thesenior
seniorpreferred
preferredstock
stockissued
issued under
under CaPP,
CaPP, CAP
CAP requires
requires issuance
issuance of
5
Christopher Cox,
Cox, We
We Need
Need aa Bailout
Bailout Exit
Forget
That
Free
Markets
Made
America
Strong,
THETWALL
STREET
J OURNAL,
5 Christopher
ExitStrategy:
Strategy:Let’s
Let’sNot
Not
Forget
That
Free
Markets
Made
America
Strong,
HE W ALL
STREET
J OURNAL,
December
11,2008,
2008,available
availableatathttp://www.sec.gov/news/speech/2008/spch121108cc.htm.
http://www.sec.gov/news/speech/2008/spch121108cc.htm.
December 11,
6
NO IMPEDIMENT
IMPEDIMENT TO
6 NO
TO WITHDRAWAL
WITHDRAWALBY
BYTARP
TARPRECIPIENTS.—
RECIPIENTS.— Subject
Subject to
to consultation
consultation with
withthe
theappropriate
appropriateFederal
Federal banking
banking agency
agency (as
(as
that
term is
that term
is defined
defined in
in section
section 33 of
of the
the Federal
Federal Deposit
Deposit Insurance
Insurance Act),
Act),ififany,
any,the
theSecretary
Secretary shall
shall permit
permit aa TARP
TARP recipient
recipient to
to repay
repay any
any
assistance
previously provided
provided under
underthe
theTARP
TARP to
to such
suchfinancial
financial institution,
institution, without
financial institution
assistance previously
without regard
regard to
to whether
whether the
the financial
institutionhas
has replaced
replaced
such
funds from
from any
such funds
any other
other source
source or
or to
to any
any waiting
waitingperiod,
period,and
andwhen
whensuch
suchassistance
assistance is
is repaid,
repaid, the
the Secretary
Secretary shall
shall liquidate
liquidate warrants
warrants associated
associated
with
at the
the current
current market
market price.
price.
with such
such assistance
assistance at
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preferred.
preferred. Institutions
Institutionsmay
mayprefer
preferhaving
havingoutstanding
outstandingsecurities
securities that
that automatically
automatically convert
convert into
into common
common stock.
stock.
Please
seeour
ourcompanion
companionarticle
article on
on the
the Capital
Capital Assistance
Assistance Program.
Program.
Please see
Contacts
Contacts

Contact
your Morrison
Morrison &
Contact your
&Foerster
Foerster lawyer
lawyer with
withany
any questions.
questions.
About
About Morrison
Morrison &
&Foerster
Foerster
With
offices around
the world,
world, Morrison
With more
more than
than 1000
1000 lawyers
lawyers in
in 17
17 offices
around the
Morrison &&Foerster
Foerster offers
offers clients
clients comprehensive,
comprehensive, global
global
legal
in business
businessand
andlitigation.
litigation. The
legal services
services in
The firm
firmisisdistinguished
distinguishedby
byits
itsunsurpassed
unsurpassed expertise
expertise in
in finance,
finance, life
lifesciences,
sciences,
and
technology, its
its legendary
legendary litigation
litigation skills,
the Pacific
Pacific Rim,
Rim, particularly
and technology,
skills,and
andan
an unrivaled
unrivaledreach
reach across
across the
particularlyininJapan
Japan and
and
China.
China. For
For more
more information,
information, visit
visit www.mofo.com.
www.mofo.com.
©
© 2009
2009 Morrison
Morrison &&Foerster
Foerster LLP.
LLP. All
Allrights
rights reserved.
reserved.

Because
of the
thegenerality
generality of
of this
this update,
update, the
theinformation
information provided
provided herein
herein may
may not
not be
be applicable
applicable in
in all
all situations
Because of
situations and
and should
should
not
be acted
acted upon
uponwithout
without specific
specific legal
legal advice
advice based
basedon
onparticular
particular situation.
situation.
not be
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