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U.S. Supreme
Court
RulesRules
on Disparate
U.S.
Supreme
Court
on Disparate
Treatment Discrimination
Claims Claims
Under Under
Treatment
Discrimination
ADEA
ADEA
Lawyers for Employers ®
Breaking Developments
In Labor
Labor and Employment Law
Developments In
06/24/09
On
19, 2009,
2009, the
the United
United States
States Supreme
SupremeCourt
Courtrejected
rejectedaa"mixed-motive"
"mixed-motive" analysis
held
On June
June 19,
analysis and
and held
that plaintiffs
plaintiffs bringing
claims under
under the
theAge
AgeDiscrimination
Discrimination in Employment
bringingdisparate
disparate treatment claims
Act
of
1967
("ADEA"),
29
U.S.C.
Section
621
et
seq.,
must
prove
Act of 1967 ("ADEA"), 29 U.S.C. Section 621 et seq., must proveby
byaapreponderance
preponderance of the
evidence
evidence that, "but for"
for"their
theirage,
age, the
the employer
employer would
wouldnot
nothave
havetaken
takenthe
thechallenged
challenged adverse
adverse
employment action.

The Court issued
its 5-4
5-4 opinion
opinion in Gross v. FBL Financial
from the Eighth
issued its
FinancialServices,
Services, Inc.,
Inc., aa case
case from
Circuit
plaintiff alleged
Circuit Court
Court of
of Appeals.
Appeals. In
In Gross,
Gross, the plaintiff
alleged that his employer, FBL Financial
Services
("FBL"), demoted
hisage,
age,ininviolation
violationof
ofthe
theADEA.
ADEA. At
At trial,
trial, the
Services ("FBL"),
demoted him because
because ofofhis
the court
instructed the jury
jury to enter aa verdict
verdict for the plaintiff
plaintiff ififhe
proved
by
a
preponderance
of
he proved by a preponderance the
evidence
that age
agewas
was"a
"amotivating
motivating factor"
factor" in FBL's
evidence that
FBL's decision
decision to
to demote
demote him.
him. The court
court also
also
instructed
the
jury
to
find
in
favor
of
FBL
if
it
proved
that
it
would
have
demoted
the
plaintiff
instructed the jury to find
FBL if it proved that it would have demoted the plaintiff
regardless
of his
his age.
age.The
Thejury
juryreturned
returnedaaverdict
verdictfor
forthe
theplaintiff.
plaintiff. The Eighth Circuit
regardless of
Circuit reversed,
reversed,
holding
that
the
jury
was
improperly
instructed
under
the
standard
established
in
Price
holding that the jury was improperly instructed under the standard established in
Waterhouse
Hopkins,490
490U.S.
U.S.228
228(1989),
(1989),for
for"mixed-motive"
"mixed-motive" cases
broughtunder
underTitle
TitleVII
VII
Waterhouse v.v.Hopkins,
cases brought
of the Civil
Civil Rights
Act
of
1964.
Rights Act of 1964.

The question
question actually
actually before
before the
theSupreme
SupremeCourt
Courton
onreview
reviewwas
waswhether,
whether,like
likeTitle
TitleVII
VII plaintiffs,
plaintiffs,
a plaintiff
plaintiff claiming
ADEA must
claimingdisparate
disparate treatment
treatment discrimination
discrimination under
under the ADEA
must present
present direct
evidence
of discrimination
discrimination in order to obtain
obtain aa "mixed-motive"
"mixed-motive" jury
jury instruction.
evidence of
instruction. However,
However, the
the
Court went beyond
beyond the
the question
questioninitially
initially presented,
presented,holding
holdingthat
that"mixed-motive"
"mixed-motive" jury
jury
instructions
instructions are
are never
never proper
proper in
in ADEA
ADEAcases
cases because
because the burden of persuasion
persuasion should never shift
to the employer. Instead,
Instead, an
anADEA
ADEA plaintiff
must
always
prove
that
age
plaintiff must always prove that age was the "but for"
for" reason
reason
-– in
inother
other words,
words, the
the only
only reason
reason –- for
for the
the alleged
alleged discriminatory
discriminatory employment
employment decision.

The Plain Language
Languageof
ofthe
theADEA
ADEADoes
DoesNot
NotPermit
Permita a"Mixed-Motive"
"Mixed-Motive" Discrimination
Discrimination
Claim
In reaching
its holding,
holding, the
the Court
Court relied
relied on
onthe
theplain
plainlanguage
languageofofthe
theADEA.
ADEA.Unlike
UnlikeTitle
Title VII,
VII,
reaching its
the ADEA
ADEA does
not
permit
a
plaintiff
to
establish
discrimination
by
showing
that
age
was
one
does
plaintiff to establish discrimination by showing that age was one
"motivating
"motivatingfactor"
factor"ininan
anadverse
adverse employment
employmentdecision.
decision.The
TheCourt
Courtnoted
noted that
that when
when Congress
Congress
amended
Title
VII
to
explicitly
authorize
"mixed-motive"
claims
in
which
the
plaintiff's
amended Title VII explicitly authorize
the plaintiff's
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protected
class (e.g.,
(e.g., race
raceor
orgender)
gender)was
was"a
"amotivating
motivating factor"
factor" for
employment
protected class
for an
an adverse
adverse employment
action,
the ADEA
ADEA in
similar
action, itit contemporaneously
contemporaneously amended
amended the
in other
other respects,
respects, yet did not
not add
add aa similar
provision permitting
permitting "mixed-motive"
"mixed-motive"claims
claimsunder
underthe
theADEA.
ADEA.Consequently,
Consequently,the
theCourt
Courtreasoned
reasoned
that the
the ADEA's
ADEA's plain
language
does
not
authorize
a
"mixed-motive"
age
discrimination
plain language does not authorize a "mixed-motive" age discrimination claim.
The ADEA's
ADEA's language
that aa plaintiff
plaintiff prove
language requires that
prove that the alleged discriminatory action was
made
"because
of"
the
plaintiff's
age:
"Thus,
the
ordinary meaning
meaning of
of the
the ADEA's
ADEA's requirement
made "because of" the plaintiff's age: "Thus, the ordinary
that
employer took
that the
that an
an employer
tookadverse
adverse action
action'because
'because of'
of' age
age is
is that
that age
age was
was the
the 'reason'
'reason' that
the
employer decided to act."

The Burden of Persuasion
AlwaysRemains
RemainsWith
With the
thePlaintiff
Plaintiff
Persuasion Always
The Court also held that in ADEA
ADEA cases,
cases, unlike in
in Title
TitleVII
VIIcases,
cases,the
theburden
burden of
ofpersuasion
persuasion
always remains with the plaintiff
to
prove
that
age
was
the
"but
for"
cause
of
an
adverse
plaintiff to prove that age was the "but for" cause of an adverse
employment
employment action.
action. The
The Court
Courtnoted
notedthat
thatunless
unless aa statute
statute contains
contains language
language to the contrary, the
the
burden of proof always rests
with
the
plaintiff
to
prove
"but
for"
causation
by
a
preponderance
rests with
plaintiff to prove "but for" causation by a preponderance of
the evidence.
evidence. The
TheCourt
Courtnoted
notedthat
thatthe
theADEA
ADEA contained
containedno
noexception
exceptiontotothis
thisrule.
rule.Accordingly
Accordingly –unlike in
Title
VII
cases
the
burden
never
shifts
to
the
employer
to
show
that
it
would
in Title VII cases – the burden never shifts to the
would have
have
taken
same action
action regardless
regardlessof
of the
the plaintiff's
plaintiff's age.
taken the same
age.

What
What This
This Means For Employers
Although
ADEA disparate
Although the
the Gross
Gross decision is favorable to employers defending ADEA
disparate treatment
treatment
claims,
Congress's failure
failure in 1991
claims, Gross
Gross was
was aa 5-4 decision.
decision. The
The Court's
Court's emphasis
emphasis on Congress's
1991 to
to amend
amend
the ADEA
ADEA to
expressly
permit
mixed-motive
claims,
as
Congress
did
with
Title
VII,
leaves
to expressly
mixed-motive claims, as Congress did with
VII, leaves open
open
the
disagree with
with the Court's result and
and amend
amendthe
theADEA
ADEA so
the potential for
for Congress
Congress to disagree
so that it
mirrors Title
Title VII's
VII'sprovisions
provisions expressly
expressly allowing mixed-motive discrimination
discrimination claims.
claims.
In
discipline concerns,
In any
any event,
event, employers
employers should
should continue
continue to
to document
document performance
performance and
and discipline
concerns,
without
categories, for
for all employees,
including those
without regard
regard to
to age
age or
or other
other protected
protected categories,
employees, including
those protected
protected
by the ADEA
ADEA and
other
equal
employment
opportunity
laws.
Doing
so
will
lessen
the
chance
and other equal
opportunity laws. Doing so will lessen the chance
that an
an ADEA
ADEA plaintiff
plaintiffwill
willbebeable
abletotopresent
presentevidence
evidencethat
thatage
age was
was either "the" or,
or, in
in the
the event
event
the ADEA
ADEA is
in the
the future
future to
to allow
allow mixed-motive discrimination claims, "a"
is amended
amended in
"a" reason
reason for
any
adverse employment
employment action.
action.
any adverse

For more information,
information, please
please contact the Labor and Employment Law
Law Practice
Practice Group
Group at Lane
Powell:
206.223.7000
206.223.7000 Seattle
Seattle
503.778.2100
Portland
503.778.2100 Portland
907.277.9511
907.277.9511 Anchorage
employlaw@lanepowell.com

www.lanepowell.com
We
and friends.
friends. It is
We provide
provide Employer
Employer Adviser
Adviser as
as aa service
service to our clients,
clients, colleagues
colleagues and
is intended
intended to
be aa source
sourceof
of general
generalinformation,
information, not an
an opinion
opinion or legal advice on any specific situation,
situation, and
does
not create
createan
anattorney-client
attorney-clientrelationship
relationshipwith
with our
our readers.
readers.IfIf you
you would
would like more
does not
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information
of
informationregarding
regardingwhether
whetherwe
wemay
mayassist
assist you
you in
in any
any particular
particularmatter,
matter,please
please contact
contact one
one of
our lawyers, using care
care not
notto
toprovide
provide us
usany
anyconfidential
confidentialinformation
information until
until we have
have notified
notified you
in
in writing
writingthat
thatthere
thereare
are no
no conflicts
conflictsofofinterest
interestand
andthat
thatwe
wehave
haveagreed
agreed to
to represent
represent you
you on
on the
the
specific matter that is the
the subject
subjectof
of your
your inquiry.
inquiry.
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